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Ex  parte  William  DaOgetT.  January  11. 

[Bail  Court.     Coram  Erie,  J.] 

U  DALL  moved  for  a  rule,  directing  the  Master  to  sub-  An  attorney 
stitute  the  name  of  William  Daggett  on  the  roll  of  attorneys,  ro>a]  Hcense# 
in  the  place  of  William  Daggett  Ingledew,  and  that  the  ^ntyfo?1 
Master  should  be  at  liberty  to  make  an  indorsement  of  the  change, 

.  ..  has  assumed 

such  alteration  of  name  on  the  certificate  of  the  applicant,      another  name 
It  appeared  upon  the  affidavit  of  the  applicant,  upon  the^ii^for'a 

which   the   motion  was  made,  that  he  was  admitted  an  specified  rea- 
son, may  have 

attorney  in  the  year  1848,  and  signed  the  roll  by  the  name  the  roll 
of   William    Daggett   Ingledew,   the   surname,   Ingledew,  the  assumed 
being  that  of  his  father,  and  which  he  then  bore.     That  in  ^^^^ 
December,  1849,  his  mother  died,  leaving  him  her  heir  at  Court  that 

such  name  has 
been  taken 
bona  fide  and  without  fraudulent  intention. 

VOL.    1.  B  L.    M.    &    P. 


CASES  ON   POINT8  OF    PRACTICE,   &C. 


Volume  I. 
1850. 

Ex  parte 
Daggett. 


law,  and  expressing  her  desire  that  he  would  relinquish  the 
use  of  the  surname  of  Ingledew,  and  use  that  of  Daggett 
only.  That  accordingly,  in  compliance  with  her  desire,  he 
did  discontinue  the  use  of  the  surname  of  Ingledew,  and 
used,  and  was  since  commonly  known  by,  the  surname  of 
Daggett  only.  That  being  in  partnership  with  his  father 
as  attorney,  the  name  of  the  firm  had  been  changed  to 
Ingledew  and  Daggett  An  application  had  been  made 
to  Wightman,  J.,  at  Chambers,  to  the  same  effect  as  the 
present  one ;  but  his  Lordship  had  referred  the  case  to  the 
Masters,  who  could  find  no  instance  of  the  change  of  name 
on  the  roll,  unless  the  same  had  been  changed  by  royal 
license,  and  Wightman,  J.,  refused  to  interfere. 


UdalL  The  correct  and  proper  surname  of  a  party  is 
that  which  he  himself  uses,  and  by  which  he  is  commonly 
known ;  and  no  royal  license  is  necessary  to  enable  him  to 
change  it  at  any  time.  In  Doe  d.  Luscombe  v.  Yates  (a), 
where  the  objection  was  that  a  party  had  not  sufficiently 
complied  with  the  terms  of  a  will  that  he  should  bear 
a  particular  surname,  by  merely  assuming  to  use  it,  without 
obtaining  a  royal  license  or  an  act  of  Parliament  for  the 
purpose,  Lord  Tenterden,  C.  J.,  in  giving  judgment,  said, 
"  A  name  assumed  by  the  voluntary  act  of  a  young  man  at 
his  outset  into  life,  adopted  by  all  who  know  him,  and 
by  which  he  is  constantly  called,  becomes,  for  all  purposes 
that  occur  to  my  mind,  as  much  and  effectually  his  name  as 
if  he  had  obtained  an  act  of  Parliament  to  confer  it  upon 
him."  In  Davis  v.  Lowndes  (J),  the  point  was  expressly  ruled 
by  Tindaly  C.  J.,  in  charging  the  grand  assize.  There  the 
devisee,  by  the  terms  of  the  will,  was  to  take  the  name  of 
Selby ;  and  a  fine  was  held  to  be  properly  passed,  which 
was  passed  by  him  in  that  name,  although  he  had  not 
obtained  any  act  of  Parliament  or  royal  letters  of  license  for 
the  purpose.     The  case  went  afterwards  to  the  Exchequer 

(a)  5  B.  &  A.  544,  556. 

(b)  1  Bing.  N.  C.  618.   See  also  5  Bing.  N.  C.  161, 178. 


HILARY   TERM,    13   VICT. 

Chamber  on  this  very  point,  and  the  judgment  of  7Yn-     L.M.&P. 

dal,  C.  J.,  was  upheld  (a).     [Erie,  J. — It  may  be  taken  as  — 

decided  that  the  voluntary  assumption  of  a  surname  is  the     Daggett. 
legal  assumption  of  a  surname.]     That  is  clearly  laid  down 
as  law.     The  formal  change  by  act  of  Parliament  or  royal 
license  may  make  it  more  known,  but  cannot  make  the 
change  more  valid  than  the  assumption  of  a  new  name 
without  any  authority,  so  that  it  is  done  bona  fide  and 
without  fraud.     [Erie,  J. — There  was  a  case,  I  recollect, 
where  the  question  arose  as  to  misnomer.]     Probably  the 
case   of  Williams  v.  Bryant  (b)  is  the   one   referred  to. 
There  the  defendant,  by  the  name  of  William  Bryant,  had 
been  the  obligor  in  the  bond  sued  on ;  but  the  declaration 
complained  against  defendant  as  William  Francis  Bryant, 
sued  by  the  name  of  William  Bryant ;  and  that  was  held, 
on  non  est  factum  pleaded,  to  be  no  variance.     [Erie,  J. — 
Are  there   any  other  cases?]     It  has  been   held   in    the 
Common  Pleas  that  they  would  not  grant  an  application  of 
this  kind  where  no  sufficient  motive  was  disclosed  (c) ;  but 
since  then,  the  same  Court  have  granted  an  application  of 
this  kind  (<?),  and  there  is  a  case  in  this  Court  in  which  it 
has  been  granted  (e).    In  a  criminal  case,  Bex  v.  Norton  (/), 
the  prosecutor's  dwelling-house  was  described  as  the  dwelling- 
house  of  Mary  Johnson :  this  name  she  had  assumed  for 
five  years,  her  original  name  being  Mary  Davis;  and  it 
was  held  by  the  Judges,  on  a  point  reserved,  that  she  was 
properly  described  by  her  assumed  name.     [Erie,  J. — Are 
there  any  cases  that  shew  how  long  it  takes  after  the  alteration 
to  make  the  assumed  name  the  legal  name?]  There  are  not; 
the  test  appears  to  be,  that  the  alteration  must  be  made  bon& 
fide  and  without  fraud.     It  is  for  the  interest  of  the  public 

(a)  7  Scott,  N.  R.  141.  (d)  Ex  parte  Benthatt,  1  D.  &  L. 

(6)  5  M.  &  W.  447 ;  S.  C.  7  747. 

DowL  502.  (e)  Ex  parte  Ware,  6  Dowl. 

(c)  Ex  parte  Hayward,  5  Scott,  311. 

712 ;  S.  C.  A0».  Em  parte  Ware,  (/)  Rex  v.  Norton,  R.  &  R. 

6  Dowl.  463.  510. 
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Volume  L      that  the  name  a  party  is  known  by  should  he  on  the  roll ; 
such  alteration  may,  in  fact,  prevent  fraud. 


Ex  parte 
Daggett* 


Erle,  J. — I  do  not  see  any  reason  why  the  name  should 

not  be  changed. 

Application  granted  (a). 

(a)  Similar  applications  were  Exchequer,  and  granted.  Ex 
made  in  the  same  case  to  the  relat.  UdalL  See  also  the  fol- 
Courts  of  Common  Pleas   and      lowing  case. 


[The  following  case,  decided  in  the  Easter  Term  following, 
may  be  here  conveniently  inserted.] 

[April  16, 17.]  Ex  parte  Thomas  James. 

[Bail  Court.     Coram  Coleridge,  J.] 

See  the  mar-     &IMON  moved  for  a  rule,  directing  the  Master  to  strike 
aifc,  p.0!*'        out  tne  name  °f  Thomas  James  Moses,  which  now  appeared 
upon  the  roll  of  attorneys,  and  to  substitute  in  lieu  thereof 
the  name  of  Thomas  James  only. 

The  affidavit  of  the  applicant  upon  which  the  motion 
was  made,  shewed  that  he  had  been  admitted  an  attorney 
in  the  year  1848,  and  that  he  had  signed  the  roll  of  attor- 
neys by  the  name  of  Thomas  James  Moses ;  the  surname 
of  his  father,  and  which  he  then  bore,  being  Moses.  That 
in  the  present  month  of  April,  his  father  had  consented  to 
advance  a  large  sum  of  money  to  enable  him  to  enter  into 
partnership ;  but  that  before  doing  so,  he  was  desirous  that 
his  son  should  cease  to  use  the  surname  of  Moses,  and 
should  use  and  be  known  by  the  name  of  Thomas  James 
only.     That  accordingly  he  had  since  (a)  ceased  to  use 

(a)  The  day  named  in  the  affi-      had  used  the  name  of  Thomas 
davit  as  the  day  since  which  he      James  only,  was  the  8th  of  April, 
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the  surname  of  Moses,  and  bad  used  the  name  of  Thomas  L-  M-  b  p- 

James  only.     That  he  made  this  change  for  no  improper  — — 

Ex  parte 

purpose,  but  bona  fide  and  without  fraud.      It  did   not  James. 
appear  that  he  had  obtained  any  royal  license  to  change 
his  name. 


Simon.  There  was  a  similar  application  to  the  present 
granted  in  the  last  Term,  Ex  parte  Daggett  (a)  before  Mr. 
Justice  Erie  in  this  Court,  except  that  in  that  case,  there 
was  no  valid  reason  for  the  alteration,  but  only  a  desire 
to  comply  with  a  parent's  wish.  Here  the  applicant's 
advancement  in  life  in  some  measure  depends  on  it 

Coleridge,  J. — My  difficulty  is  as  to  altering  the  roll, 
when  it  is  right,  but  I  will  consider  the  application. 

Cur*  adv.  vult. 

On  the  following  day, 

Coleridge,  J.,  delivered  judgment. — This  was  an  ap- 
plication that  the  name  of  an  attorney  upon  the  roll  of 
attorneys  should  be  changed ;  and  a  case  of  Ex  parte 
Daggett  (a)  was  referred  to  in  support  of  the  motion. 
The  doubt  that  I  entertained  was  this;  the  roll  of  at- 
torneys is  a  permanent  record,  and  is  true  in  fact;  the 
attorney  was  admitted  by  the  name  of  Thomas  James 
Moses;  and,  therefore,  there  is  some  inconvenience  in 
altering  the  roll,  inasmuch  as  any  one  would  think,  on 
reading  it,  that  an  error  had  been  committed,  and  that  his 
name  had  been  wrongly  signed  as  Thomas  James  Moses, 
when  in  truth  it  was  not  Before  now  I  have  refused 
an  application  of  this  kind  at  Chambers:  but  the  case 
referred  to  is  an  authority  for  granting  this  motion,  and  I 
have  consulted  some  of  the  Judges,  who  think  that  the 

and  the  affidavit  was  sworn  on      the  notice  of  the  Court, 
the  13th;  but  these  dates  were         (a)  Ante,  p.  1. 
not   brought    specifically   under 
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Ex  parte 
James. 


Casks  on  points  of  practice,  &c 

entry  ought  to  be  permitted.  I  think,  however,  that  in 
making  the  alteration,  the  Masters  should  take  care  that 
the  roll  should  shew  that  it  is  a  change  of  name,  and  not 
that  an  error  has  been  committed;  and  I  also  think  that 
in  future  applications  of  this  kind,  there  should  always  be 
an  allegation  that  the  applicant  is  not  apprehensive  of  any 
proceeding  being  taken  against  him  by  the  name  on  the 
roll. 

Application  granted  (a). 


(«)  On  the  23rd  of  April,  in  the  same  Terra,  Simon  made  a  similar 
application  in  this  case  to  the  Court  of  Common  Pleas.  [Cress- 
well,J. — Is  the  name  "James"  a  second  surname  or  a  Christian 
name?]  It  does  not  appear.  [Cresswell,  J. — Then  there  is  some 
difficulty  in  granting  this  application.  If  this  gentleman  seeks  to 
substitute  one  surname  for  another,  without  any  improper  object  in 
view,  there  is  no  objection  to  his  doing  so;  but  if  "James"  is  a 
baptismal  name,  and  not  a  surname,  then  it  might  perhaps  be  con- 
tended, if  he  signed  the  roll  as  Thomas  James,  that  his  name  is  not 
on  the  roll  of  attorneys  at  all.]  An  application  of  the  same  kind  was 
granted  in  last  Term  in  Ex  par te  Daggett  {ante,  p.  1.)  [Cresswell,  J. — 
There  the  person  had  a  double  surname.  Rut  suppose  the  application 
were  to  sign  one  single  baptismal  name,  as  John  or  Thoma9,  would 
the  Court  allow  that?  And  if  "James"  is  not  a  surname  in  this 
case,  Thomas  James  together  form  only  one  single  baptismal  name. 
Wilde,  C.  J. — I  should  have  thought  that  the  more  correct  application 
would  have  been  to  sign  by  the  name  of  Thomas  James  James.] 

Cur.  adv.  vult. 

On  the  1st  of  May  in  the  same  Term, 

Wilds,  C.  J.,  said,  that  Cresswell,  J.,  had  mentioned  this  matter 
to  the  other  Judges,  and  that  the  Court  would  grant  the  application. 


Application  granted. 
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Ex   parte   LUKE   ALPHONSO  TfiATHER.  January  \a,\$. 

[Bail  Court     Coram  Erie,  J.] 
rw  ELLS  moved  for  a  rule,  calling  upon  the  poor  law  The  poor  law 

•    •  /*      -n      i       i         i  ttt  i.i  i_      commissioners 

commissioners  for  England  and  Wales,  to  shew  cause  why  have  authority, 

a  writ  of  mandamus  should  not  issue  directed  to  them,  ™&e£wm  4 

commanding  there  to  restore  Luke  Alphonso  Teather  to  c.  76,  s.  48,  to 

the  office  of  relieving  officer  of  the  Godstone  Union,  in  the  Keving  officer 

county  of  Surrey.  £££*& 

It  appeared  from  the  affidavit  of  Mr.  Teather,  on  which  discretion, 

rrm  #  without  com- 

the  motion  was  made,  that  he  had  been  appointed  in  plaint  and 
November,  1835,  by  the  board  of  guardians  for  the  God-  mons  or  hear, 
stone  Union,  in  the  county  of  Surrey,  relieving  officer  for  m& 
the  district  of  such    union,   which  consists  of  fourteen 
parishes.     That  he  held  such  situation  until  the  14th  of 
December,  1849,  when  he  was  removed  from  such  situation 
by  an  order  from  the  poor  law  board,  a  copy  of  which  was 
annexed  to  the  affidavit,  and  which  was  in  the  following 
form : — 

Godstone  Union. 

To  the  guardians  of  the  poor  of  the  Godstone  Union, 
in  the  county  of  Surrey : 

To  Mr.  L.  A.  Teather,  the  relieving  officer  of  the  said 
union : 

To  the  clerk  or  clerks  to  the  justices  of  the  petty  ses- 
sions held  for  the  division  or  divisions  in  which  the  said 
union  is  situated,  and  to  all  others  whom  it  may  concern : 

We,  the  poor  law  board,  hereby  declare  that  we  deem 
L.  A.  Teather  unfit  for  the  office  of  relieving  officer  of  the 
Godstone  Union,  in  the  county  of  Surrey;  and,  in  pur- 
suance and  execution  of  the  powers  and  authorities  given 
in  and  by  the  statutes  in  that  behalf  made  and  provided, 
we  do  hereby  remove  him  from  the  said  office,  and  order 
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and  direct  the  said  L.  A.  Teather  to  cease  to  exercise  and 
perform  the  power  and  duties  of  the  said  office. 

And  we  do  hereby  require  the  guardians  of  the  poor  of 
the  said  union,  as  soon  as  convenient  may  be,  to  appoint  a 
(it  and  proper  person  to  be  a  relieving  officer  of  the  said 
union,  in  the  room  of  the  said  L.  A.  Teather;  and  to  report 
the  said  appointment  when  made,  together  with  the  amount 
of  the  salary  intended  to  be  given  to  the  person  so  to  be 
appointed  relieving  officer  as  aforesaid,  to  the  said  poor  law 
board* 

Given  under  our  hand  and  seal  of  office,  this  14th  of 
December,  1849. 

M.  T.  Baine8,  President. 

Geo.  Nicholls,  Secretary. 


The  affidavit  went  on  to  state  that  the  deponent  had  had 
no  intimation  from  such  poor  law  board  of  their  intention 
to  dismiss  him,  or  of  the  cause  thereof,  prior  to  such 
order;  nor  had  he  had  any  opportunity  afforded  him  to 
refute,  or  cause  an  investigation  to  be  made  into  the  cause 
of  any  complaints,  if  any,  that  such  poor  law  board  might 
have  against  him.  That  immediately  on  receiving  such 
order,  he  forwarded  by  post  a  written  notice  to  the  poor 
law  board,  stating  that  he  was  not  unfit  for  the  office  of 
relieving  officer,  that  he  considered  such  order  illegal,  and 
that  he  should  appeal  to  this  Court.  That  on  the  12  th 
of  January,  he  sent  another  notice  to  the  poor  law  com- 
missioners, stating  that  he  would  apply  to  this  Court  on 
the  first  day  of  Term :  and  that  he  accordingly  instructed 
counsel  on  that  day  to  make  the  application.  That  during 
the  whole  time  he  held  the  situation  of  such  relieving 
officer,  he  had  diligently  and  faithfully  discharged  the 
duties  of  such  office ;  and  that  he  wholly  denied  the  charge 
of  unfitness  in  him  to  perform  the  duties  of  such  relieving 
officer. 

Wells.     The  question  will  turn  upon  the  construction  to 
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be  put  upon  the  power  conferred  by  the  Legislature  on  the    L-  M-  *  Pm 

poor  law  commissioners,  by  the  4  &  5  Wm.  4,  c.  76.     By  — : — 

sect  15  of  that  act,  the  administration  of  relief  to  the  poor  Teathbr. 
is  to  be  under  the  control  of  the  commissioners,  who  are 
to  make  rules  and  regulations  for  the  management  of  the 
poor,  and  the  administration  of  the  laws  for  their  relief,  &c. 
By  the  46th  section  it  is  enacted,  "  that  it  shall  be  lawful 
for  the  said  commissioners,  as  and  when  they  shall  see  fit, 
by  order  under  their  hands  and  seal,  to  direct  the  overseers 
or  guardians  of  any  parish  or  union,"  "  to  appoint  such  paid 
officers  with  such  qualifications  as  the  said  commissioners 
shall  think  necessary  for  superintending  or  assisting  in  the 
administration  of  the  relief  and  employment  of  the  poor," 
&c. ;  "  and  the  said  commissioners  may  and  they  are  hereby 
empowered"  to  "  direct  the  mode  of  the  appointment  and 
determine  the  continuance  in  office  or  dismissal  of  such 
officers,"  &c.  And  by  the  48th  section  it  is  enacted,  "  that 
the  said  commissioners  may  and  they  are  hereby  authorized 
and  empowered  as  and  when  they  shall  think  proper,  by 
order  under  their  hands  and  seal,  either  upon  or  without 
any  suggestion  or  complaint  in  that  behalf  from  the  over* 
seers  or  guardians  of  any  parish  or  union,  to  remove  any 
master  of  any  workhouse,  or  assistant  overseer,  or  other 
paid  officer  of  any  parish  or  union  whom  they  shall  deem 
unfit  or  incompetent  to  discharge  the  duties  of  any  such 
office,"  "  whether  such  union  shall  have  been  made  or  such 
officer  appointed  before  or  after  the  passing  of  this  act,  and 
to  require  from  time  to  time  the  persons  competent  in  that 
behalf  to  appoint  a  fit  and  proper  person  in  his  room,"  &c. 
It  is  not  meant  to  contend  that  the  relieving  officer  of  a 
union  is  not  a  paid  officer  within  the  meaning  of  that  sec- 
tion ;  but  the  question  will  be,  whether  the  poor  law  com- 
missioners can,  under  this  section,  without  alleging  any 
reason,  or  any  cause  of  complaint,  and  without  calling  on 
the  party  to  answer  or  explain  what  may  be  deemed  amiss 
in  his  conduct,  remove  an  officer  at  once  from  his  situation 
as  unfit  to  discharge  its  duties;  and  it  is  submitted  that 
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Vcham  I.      they  cannot  do  so.     The  Court  will  not  interpret  the 

'■ —  powers  conferred  by  the  Legislature  upon  a  public  body 

Tsathsb.  as  empowering  them  to  act  contrary  to  natural  justice  and 
equity,  by  dismissing  their  officers  arbitrarily,  without  al- 
leging any  complaint,  or  instituting  any  inquiry.  No  doubt 
the  statute  constitutes  them  the  sole  judges  of  the  unfitness 
or  incompetency  of  paid  poor  law  officers;  but  they  are 
bound  to  ascertain  that  unfitness  or  incompetency  according 
to  the  fixed  rules  of  common  sense  and  justice,  which  forbid 
that  a  man  should  be  condemned  unheard.  It  has  been 
decided,  that  clergymen  employed  as  chaplains  at  work- 
houses, are  "  paid  officers"  within  the  meaning  of  the  above 
section ;  Reg.  v.  The  Guardians  of  the  Poor  of  the  Braintree 
Union  (a) ;  yet  the  Legislature  would  hardly  have  intended 
that  any  of  these  gentlemen  might  be  pronounced  incom- 
petent and  unfit  to  discharge  the  duties  of  the  office,  without 
either  inquiry  or  notice  to  the  party.  [JErle,  J. — No  doubt, 
the  Legislature  would  not  intend  that  a  public  body  like 
the  poor  law  commissioners  would  commit  an  act  of  in- 
justice.] In  the  case  cited,  it  is  true,  Lord  Denman,  in 
giving  judgment,  says,  "  We  say  nothing  on  the  return, 
which  merely  offers  reasons  of  expediency  and  policy 
against  this  particular  exercise  of  discretion.  Of  such 
matters  those  to  whom  the  discretion  is  confided  are  sole 
judges."  But,  it  is  submitted,  his  Lordship  is  to  be  under- 
stood there  as  meaning  only,  that  where  the  commissioners 
have  properly  instituted  an  inquiry,  and  decided  the  matter, 
this  Court  will  not  interfere  with  their  discretion.  [JErle,  J. 
— Is  it  not  notorious  that  some  persons  hold  office  durante 
bene  placito,  and  that  such  persons  may  be  removed  without 
cause?  Have  you  any  authority  for  this  application?] 
The  nearest  case  is  that  of  Reg.  v.  Smith  (J).  There,  to  a 
mandamus  to  a  vicar  to  restore  a  parish  clerk  to  his  office, 
a  return  was  made  setting  out  misconduct  on  the  part 
of  the  clerk,  and  justifying  the  removal  on  that  ground ; 

(a)  1  Q.  B.  130, 142.  (b)  5  Q.  B.  614. 
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and  it  was  held  that  the  return  was  insufficient,  for  not    L*  M-  fr  p- 
shewing  that  the  clerk  had  been  summoned  to  answer  for - — 

°  Ex  parte 

his  conduct  before  removal.  [Erie,  J. — You  will  find  that,  Teather. 
in  that  case,  the  return  made  by  the  vicar  only  claimed 
the  right  to  remove  the  clerk  "  for  lawful  cause."  A  power 
to  remove  for  cause  is  perfectly  distinct  from  a  power  to 
remove  at  discretion.  I  recollect  a  case  in  this  Court  where 
it  was  held,  on  a  return  to  a  mandamus,  that  a  schoolmaster, 
appointed  under  a  charter,  which  rendered  him  removable 
at  the  discretion  of  the  governors  of  the  school,  might  be 
removed  without  summons  or  hearing  (a).]  [Wells  re- 
ferred also  to  The  Queen  v.  The  Poor  Law  Commissioners. 
(Allstonefield  Incorporation)  (by] 

Cur.  adv.  vult. 

On  the  following  day, 

Erle,  J.,  delivered  judgment — There  is  no  doubt  that 
under  the  terms  of  the  Poor  Law  Act,  the  commissioners 
have  a  discretionary  power  to  remove  any  relieving  officer 
of  a  poor  law  union  from  his  office ;  and  it  is  clear,  that 
where  there  is  the  discretionary  power  in  the  commissioners 
to  remove,  they  may  remove  without  assigning  grounds,  or 
calling  on  the  party  to  defend  himself.  If  it  were  necessary 
to  cite  any  authority  for  this  position,  an  ample  one  will  be 
found  in  the  case  of  Reg.  v.  The  Governors  of  the  Darlington 
School  (c).     There  will,  therefore,  be  no  rule. 

Rule  refused. 


(«)  His  Lordship  referred  to     682. 
the  case  of  Reg.  v.  The  Governors         (b)  1 1  A.  &  E.  558. 
of  the  Darlington  School,  6  Q.  B.  (c)  6  Q.  B.  682. 
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January  18,24.  Ex   parte    BoYNTON. 

[Bail  Court     Coram  Erie,  J.] 

The  caption  of  m  RENTICE  moved  to  quash  an  order  of  petty  sessions, 
judicaOng  a"  which  bad  been  brought  up  into  this  Court  by  certiorari, 
party  to  be  the  adjudicating  one  Charles  Boynton  to  be  the  putative  father 
bastard  child,     of  a  bastard  child,  and  ordering  him  to  pay  the  expenses  of 

stated  that  it 

was  made  "  at    its  maintenance. 

of&*£°s      The  order  wa8  in  the  following  form :— 

justices  of  the 

sa^ridbg,"5  E*8*  Riding  of  Yorkshire,  1  At  a  petty  session  of  her 
*C"  ••  wdcD'  (to  w^)  '  Majesty's  justices  of  the  peace 

us,  the  Rev.  for  the  said  riding,  holden  in  and  for  the  division  of 
and  T.  P.  Esq.,  Dickering,  in  the  said  riding,  at  Bridlington,  on  the  22nd 

?uTtic1siJol?he  ^  of  September>  in  the  year  of  our  **>rd  1849>  before  us 
peace  for  the     the  Rev.  Francis  Simpson,  Clerk,  and  Thomas  Prickctt, 

said  riding, 

and  a  majority  Esquire,  her  Majesty's  justices  of  the  peace  for  the  said 
now  prewnt!"    riding,  and  a  majority  of  the  justices  now  present : 

The  order  was         ««*.  t»  *  -n*    i  •      1 

signed  by  P.  S.       Whereas  one  Frances  Ann  rmkney,  single  woman,  re- 

SrfAon    S  siding  at  Bridlington,  within  this  division,  did,  on  the  4  th 

tion  to  quash  day  of  September,  in  the  year  of  our  Lord  1849,  having 

which  had  been  delivered  of  a  bastard  child  within  twelve  calendar 

up  by  cer?  *  months  prior  thereto,  make  application  to  Thomas  Prickett, 

Uorari,  that  it  Esq.,  one  of  her  Majesty's  justices  of  the  peace  acting  for 

in  effect  to  this  division,  for  a  summons  to  be  served  upon  one  Charles 

and  T.  P.  Boy n ton,  of  Burton  Agness,  in  the  said  riding,  gentleman, 

were  justices 

of  the  peace,  and  a  majority  of  those  present. 

The  order,  which  was  made  on  the  22nd  of  September,  1849,  recited  that  a  summons  had 
been  issued  '*  to  appear  on  the  15th  day  of  September  instant,**  "  and  whereas  the  said  C.  B. 
having  been  duly  served  with  the  said  summons  within  forty  days  from  the  said  15th  day  of  Sep- 
tember instant,  from  which  day  the  hearing  of  this  case  hath  been  adjourned,  and  now  appearing 
in  pursuance  thereof  by  6.  H.  his  attorney,  and  the  said  F.  A.  P."  (the  mother)  "  having  now 
applied  to  us  :*'  Held,  that  it  was  no  defect  that  the  order  did  not  state  that  the  summons  was 
served  before  the  loth  day  of  September,  or  that  the  parties  appeared  on  that  day  so  as  to 
authorise  an  adjournment  to  the  22nd  ;  as  it  was  stated  tnat  the  defendant  was  duly  served  with 
the  summons,  and  that  he  appeared  by  attorney  at  the  hearing  on  the  22nd.  Held  also,  that  it 
sufficiently  appeared  that  the  application  for  the  order  was  within  forty  days  of  the  service  of 
the  summons. 

The  order  recited  that  the  justices  bad  heard  "  all  the  evidence  on  oath  tendered  on  behalf  of 
the  said  C.  B. :"  insufficient. 
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whom  she  alleged  to  be  the  father  of  the  said  child,  and     ^  M.  £  P. 
the  said  justice  thereupon  issued  his  summons  to  the  said — "- — 

.  Ex  parte 

Charles  Boy n ton  to  appear  at  a  petty  sessions  to  be  holden      Boyntok. 
on  the  15th  day  of  September  instant  for  this  division,  in 
which  the  said  justice  usually  acts,  to  answer  her  complaint 
touching  the  premises: 

And  whereas  the  said  Charles  Boynton  having  been  duly 
served  with  the  said  summons  within  forty  days  from  the 
said  15th  day  of  September  instant,  from  which  day  the 
hearing  of  this  case  hath  been  adjourned,  and  now  appearing 
in  pursuance  thereof  by  George  Hodgson,  his  attorney,  and 
the  said  Frances  Ann  Pinkncy  having  now  applied  to  us, 
the  justices  in  petty  session  assembled,  for  an  order  upon 
the  said  Charles  Boynton,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  it  being  now 
proved  to  us,  in  the  presence  and  hearing  of  the  said  George 
Hodgson,  as  such  attorney  as  aforesaid,  that  the  said  child 
was,  since  the  passing  of  an  act  passed  in  the  eighth  year  of 
the  reign  of  her  present  Majesty,  intituled  "An  Act  for 
the  further  amendment  of  the  Laws  relating  to  the  Poor 
in  England,'9  that  is  to  say,  on  the  17th  day  of  November, 
in  the  year  of  our  Lord  1848,  born  a  bastard  of  the  body 
of  the  said  Frances  Ann  Pinkney : 

And  we  having,  in  the  presence  and  hearing  of  the  said 
George  Hodgson,  as  such  attorney  as  aforesaid,  heard  the 
evidence  on  oath  of  such  woman,  and  such  other  evidence 
as  she  hath  produced,  and  having  also  heard  all  the  evidence 
on  oath  tendered  on  behalf  of  the  said  Charles  Boynton, 
and  the  evidence  of  the  said  Frances  Ann  Pinkney,  the 
mother  of  the  said  child,  having  been  corroborated  on  oath 
in  some  material  particular  by  other  testimony  to  our  satis- 
faction, do  hereby  adjudge  the  said  Charles  Boynton  to  be 
the  putative  father  of  the  said  bastard  child,  and  having 
regard  to  all  the  circumstances  of  this  case,  we  do  now 
hereby  order  that  the  said  Charles  Boynton  do  pay  unto 
the  said  Frances  Ann  Pinkney,  the  mother  of  the  said 
bastard  child,  so  long  as  she  shall  live  and  be  of  sound 
mind,  and  shall  not  be  in  any  gaol  or  prison,  or  under 
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sentence  of  transportation,  or  to  the  person  who  may  be 
appointed  to  have  the  custody  of  snch  bastard  child,  the 
sum  of  two  shillings  and  sixpence  per  week,  from  the  said 
4th  day  of  September  instant,  being  the  day  upon  which 
such  application  was  made  to  the  said  justice  as  aforesaid, 
until  the  said  child  shall  attain  the  age  of  thirteen  years,  or 
shall  die,  or  the  said  Frances  Ann  Pinkney  shall  marry : 
and  we  do  hereby  further  order  the  said  Charles  Boynton 
to  pay  to  the  said  Frances  Ann  Pinkney  the  sum  of  nine- 
teen shillings,  being  costs  incurred  in  obtaining  this  order ; 
and  the  sum  of  ten  shillings  for  the  midwife. 

Given  under  our  hands  and  seals,  at  the  session  aforesaid. 

Francis  Simpson,  (l.  9.) 
Thomas  Prickett,  (l.  s.) 

Prentice.  The  order  is  bad  on  the  face  of  it  It  pur- 
ports to  be  made  "at  a  petty  session  of  her  Majesty's 
justices  of  the  peace,"  &c,  "  holden,"  &c,  "  before  us  the 
Rev.  Francis  Simpson,  clerk,  and  Thomas  Prickett,  Esq., 
her  Majesty's  justices  of  the  peace  for  the  said  riding,  and  a 
majority  of  the  justices  now  present,"  and  is  only  signed  by 
Mr.  Simpson  and  Mr.  Prickett  It  should  have  been 
signed  by  a  majority  of  the  justices  present,  or  it  should  be 
shewn  that  the  justices  signing  were  such  majority.  The 
order  is  made  under  the  7  &  8  Vict.  c.  101,  s.  2 ;  and  the 
form  given  in  the  schedule  to  the  subsequent  act,  8  &  9 
Vict  c.  10,  contains  no  such  words  as  "  and  a  majority  of 
the  justices  now  present"  [Erie,  J. — An  order  like  the 
present  is  valid,  if  made  by  two  justices.]  Yes ;  but  not 
where  it  appears  that  there  were  other  justices  present  at 
the  session  forming  a  majority,  by  whom  the  order  was 
not  signed.  The  title  of  the  order  should  have  shewn 
who  were  present,  and  it  would  then  have  appeared  by  the 
signature  of  the  order  whether  it  was  signed  by  a  majority. 
Another  objection  is,  that  the  summons  is  to  appear  on  the 
15th  day  of  September  instant,  and  the  order  does  not 
state  that  he  was  served  with  the  summons  before  that  day, 
or  that  he  appeared  on  that  day.     Neither  party  is  stated 
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to  have  appeared  on  the  day  named  in  the  summons,  and,    L.  M.&  p. 

1850. 


unless  they  did  appear,  there  was  no  power  in  the  sessions  - 

to  adjourn  to  the  22nd  of  September.     A  third  objection     Boynton. 

is,  that  by  the  7  &  8  Vict  c.  101,  s.  4,  "  no  such  order  shall 

be  made  unless  applied  for  at  such  petty  sessions  within 

the  space  of  forty  days  from  the  service  of  the  summons 

after  the  birth  of  the  bastard  child  on  the  person  alleged  to 

be  the  father  of  such  child."     Here  the  order  only  states 

that  the  father  was  served  with  the  summons  within  forty 

days  "from  the  said  15th  of  September;"  and  shews  upon 

the  face  of  it  that  the  real  application  for  the  order  was  not 

till  the  22nd.     [Erie,  J.— It  states  that  "  the  hearing  of 

this  case  hath  been  adjourned"  from  the  15th  of  September; 

the  adjournment  of  the  hearing  must  be  the  adjournment  of 

the  application.]     A  fourth  objection  is,  that  the  order  states 

that  the  sessions  heard  all  the  evidence  on  oath  tendered  on 

behalf  of  the  said  Charles  Boynton,  and  it  may  be  true, 

and  yet  that  they  refused  to  hear  documentary  evidence 

which  was  not  on  oath. 

Cur.  adv.  vult. 

Erle,  J. — The  first  objection  is,  that  the  order,  which  is 
stated  to  be  made  at  a  sessions  holden  before  us,  A.  8.  and 
C.  D.,  justices  of  the  peace,  "  and  a  majority  of  the  justices 
now  present,"  may  have  been  made  by  A.  8.  and  C.  D. 
without  the  concurrence  of  the  majority ;  but  it  appears  to 
me,  that  A.  B.  and  C.  D.  are  in  effect  stated  to  be  both 
justices  of  the  peace  and  a  majority  of  those  present. 

The  next  objection  is,  that  the  summons  is  not  stated  to 
have  been  served  before  the  15th  of  September,  the  day  for 
appearance,  nor  that  either  of  the  parties  appeared  on  that 
day  so  as  to  authorize  an  adjournment  to  the  22nd ;  but  as 
it  is  stated  that  the  defendant  was  duly  served  with  the 
summons,  and  that  he  appeared  by  attorney  at  the  hearing 
on  the  22nd,  I  am  of  opinion  that  there  was  no  ground 
for  presuming  that  the  summons  had  not  been  duly  served, 
and  if  that  fact  had  been  left  in  doubt,  the  defect  would  have 
been  cured  by  an  appearance  at  the  hearing. 
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-  to  have  been  "on  oath,"  and  may  have  been  partly  docu- 
Boynton.      mentary ;  but  documentary  evidence  is  founded  on  the  oath 
of  a  witness  who  makes  it  admissible,  and  this  objection 
also  fails. 

Rule  refused. 


Ex  parte  Pardy. 
January  24, 25.  [Sail  Court.     Coram  Erie,  J.] 

A  warrant  of  M^ARRY  moved  for  a  habeas  corpus  to  bring  up  the 
made  under  body  of  John  Stephen  Pardy,  a  prisoner  in  Whitecross 
102nd  sections   Street  prison,  under  a  warrant  of  commitment  of  the  Judge 

O^urts^rt17  of  the  B^°°m8bury  County  Court  of  Middlesex,  in  order 
(9  &  10  Vict,    that  he  might  be  discharged  out  of  custody. 

c  95),  stated  _  °  °  *  n   i  •  t 

that  the  party  It  appeared  that  a  person  of  the  name  of  Cubitt,  on  the 

and  AaThe  ^^  °^  January*  1849,  had  recovered  a  judgment  against 

" d? »not  tf"  Par(ty>  by  tne  name  °f  Purdy>  in  the  Bloomsbury  County 

Court  at  the  Court  of  Middlesex,  for  a  sum  of  202.  with  41 19*.  costs,  which 

tmie,! "oral-  Pardy  was  ordered  to  pay  forthwith.     That  on  the  18th  of 

lege  any  suffi-  J^iiijsx^y  the  defendant  not  having  complied  with  the  order, 

not  attending;'1  the  Judge  made  an  order  for  his  commitment  under  the 

and  that  it 
appeared  to 

the  Court  that  he  had  obtained  credit  from  the  plaintiff  under  false  pretences ;"  and  "  had  made 
a  gift,  delivery,  or  transfer  of  property,  with  intent  to  defraud  his  creditors ;"  and  required  the 
gaoler  to  keep  him  in  prison  "for  the  term  of  forty  days  from  the  arrest  under  this  warrant,  or 
until  he  shall  be  sooner  discharged  by  due  course  of  law."  Held,  on  motion  for  a  habeas  corpus, 
that  the  warrant  of  commitment  being  partly  in  the  nature  of  a  civil  proceeding,  was  not  bad 
for  not  stating  that  the  examination  was  "  upon  oath,"  or  for  shewing  two  offences  {  or  for 
uncertainty  in  the  description  of  the  offence ;  or  for  requiring  him  to  be  kept  in  prison  for  forty 
days,  or  until  he  should  be  sooner  discharged  by  due  course  of  law. 

On  the  1 1th  of  January,  1849,  a  judgment  was  recovered  against  a  party  in  the  County  Court 
for  a  debt  which  he  was  ordered  to  pay  forthwith.  On  the  12th  of  the  same  month  he  was 
arrested  for  debt,  and  on  the  15th  he  petitioned  the  Insolvent  Court.  On  the  17th  a  vesting 
order  was  made,  and  he  filed  his  schedule,  in  which  the  debt  recovered  by  the  plaintiff  in  the 
County  Court  was  inserted.  On  the  18th,  the  judgment  debt  not  then  having  been  paid,  the 
County  Court  made  an  order  for  his  commitment  under  the  99th  section  of  the  County  Courts' 
Act.  On  the  2nd  of  April,  the  Insolvent  Court  ordered  his  discharge  as  to  all  debts  existing 
on  the  17th  of  January,  and  inserted  in  his  schedule.  On  the  11th  of  January,  1850,  a  warrant 
of  commitment,  founded  on  the  order  of  the  County  Court  of  the  1 8th  of  January,  1 849,  was 
issued,  under  which  he  was  taken  into  custody.  Semble,  that  the  discharge  by  the  Insolvent 
Court  freed  the  defendant  from  all  liability  in  respect  of  the  debt  recovered  by  the  judgment  of 
the  County  Court.  Qutxre,  whether  the  defendant  was  not  bound  to  apply  to  the  Judge  of  the 
County  Court  in  the  first  instance  for  his  discharge  ? 
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99th  section  of  the  County  Courts  Act  (9  &  10  Vict.  c.  95),     **-  M-  *  p- 
upon  which  order  the  present  warrant  of  commitment  was 


founded.     The  warrant   bore  date  the  11th  of  January,       Pardy. 
1850,  tod  was  in  the  following  form: — 

In  the  Bloomsbury  County  Court  of  Middlesex,  holder! 
at  Berner  Street,  Oxford  Street,  in  the  said  county, 
Between     Henry  Archibald  Cdbitt,  Plaintiff, 

and 
John  Purdy,  Defendant 

To  the  High  Bailiff  and  other  Bailiffs  of  the  said  Court* 
and  all  constables  and  peace  officers  within  the  jurisdiction 
of  the  said  Court,  and  to  the  governor  of  the  debtors'  prison, 
at  Whitecross  Street,  in  the  said  county : 

Whereas  at  a  Court  holden  at  the  Court-house  in  Berner 
Street  aforesaid,  on  the  11th  day  of  January,  in  the  year  of 
our  Lord  1849,  the  above  named  plaintiff,  by  the  judgment 
of  the  said  Court  in  a  certain  suit  wherein  the  said  Court 
had  jurisdiction,  recovered  against  the  above  named  defend- 
ant the  sum  of  20£  for  his  debt,  together  with  the  sum  of 
4£  1 9*.  the  costs  of  the  said  suit ;  and  thereupon  it  was  then 
and  there  ordered  by  the  said  Court  that  the  said  defendant 
should  pay  forthwith  to  the  said  plaintiff  the  sums  of  20£ 
and  42.  195.  recovered  against  the  said  defendant: 

And  whereas  the  said  defendant  having  personally  ap- 
peared to  the  said  (a)  summons,  and  being  present  in  Court, 
and  having  then  neglected  and  refused  to  pay  the  said  sums 
so  recovered,  was,  upon  the  application  of  the  said  plaintiff, 
then  and  there  examined  touching  his  estate  and  effects, 
and  the  manner  and  circumstances  under  which  he  con- 
tracted the  said  debt,  which  was  the  subject  of  the  action  in 
which  the  said  judgment  was  obtained  against  him,  and  as 
to  the  means  and  expectation  he  then  had,  and  as  to  the 
property  and  means  which  he  still  had,  of  discharging  the 
Said  debt  and  costs,  and  as  to  the  disposal  he  had  made  of 
any  property : 

(a)  Sic. 

VOL.  L  C  L.    M.    &   P« 
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And  whereas  it  appeared,  upon  such  examination,  to  the 
Judge  of  the  said  Court,  that  the  said  defendant  had 
obtained  credit  from  the  plaintiff  under  false  pretences,  and 
had  made  a  gift,  delivery,  or  transfer  of  property  with  intent 
to  defraud  his  creditors;  but  the  said  defendant  then 
requested  to  be  allowed  time  to  produce  certain  evidence, 
and  upon  his  the  said  defendant's  application  the  Judge  of 
the  said  Court  granted  time  to  the  said  defendant  until  the 
18th  day  of  January,  1849,  and  postponed  and  adjourned 
making  any  order,  or  otherwise  adjudicating  in  respect  of 
the  said  examination  until  the  said  18th  day  of  January, 
1849: 

And  whereas  a  Court  was  duly  holden  by  the  said  Judge 
at  the  said  Court-house  in  Berner  Street  aforesaid,  on  the 
said  18th  day  of  January,  1849,  and  the  said  defendant  did 
not  attend  at  such  last  mentioned  Court,  or  allege  any 
sufficient  excuse  for  not  attending,  and  did  not  at  such 
Court  produce  any  evidence  or  allege  any  sufficient  excuse 
for  the  non-production  of  such  evidence : 

And  whereas  it  then  appeared  to  the  satisfaction  of  the 
Judge  of  the  said  Court  that  the  said  defendant  had 
obtained  credit  from  the  plaintiff  under  false  pretences,  and 
had  made  a  gift,  delivery,  or  transfer  of  property  with  intent 
to  defraud  his  creditors,  and  thereupon  the  said  Judge  of 
the  said  Court,  by  a  certain  order  bearing  date  the  18th 
day  of  January,  1849,  did  order  and  adjudge  the  said 
defendant  to  be  committed  for  the  term  of  forty  days 
to  the  debtors'  prison  at  Whitecross  Street,  in  the  said 
county,  or  until  he  should  be  discharged  by  due  course 
of  law : 

These  are  thereupon  to  require  you,  the  said  high  bailiff, 
bailiffs,  and  others,  to  take  the  said  defendant  and  to 
deliver  him  to  the  governor  of  the  debtors'  prison  at  White- 
cross  Street  aforesaid;  and  you,  the  said  governor,  are 
hereby  required  to  receive  the  said  defendant,  and  him 
safely  to  keep  in  the  said  prison  for  the  term  of  forty  days 
from  the  arrest  under  this  warrant,  or  until  he  shall  be 
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sooner  discharged  by  dtle  course  of  law*    For  which  this     l.m.$f> 
shall  be  your  sufficient  warrant.  • — 

Ex  ptrte 

Given  this  11th  day  of  January,  1850.  Pabdy. 

(Seal) 
A.  B.,  Clerk  of  the  said  Court 

It  also  appeared  upon  the  affidavit  in  support  of  the 
application,  that  Pardy  was  arrested  for  debt  on  the  18th 
of  January,  1849 ;  that  on  the  15th  of  the  same  month  he 
petitioned  the  Court  for  the  relief  of  insolvent  debtors ; 
and  that  he  filed  a  schedule  of  his  debts,  among  which  he 
inserted  the  debt  and  costs  due  to  Cubitt  upon  the  judg- 
ment. That  oil  the  17  th  of  the  same  month,  a  vesting 
order  was  made.  That  on  the  2nd  of  April  in  the  same 
year,  the  Insolvent  Court  made  an  order  adjudging  and 
ordering  that  he  should  be  discharged  out  of  custody,  and 
entitled  to  the  benefit  of  the  act  forthwith,  as  to  all  the 
debts  and  sums  of  money  due  or  claimed  to  be  due  on  the 
17th  of  January,  1849,  and  set  forth  in  the  insolvent's 
schedule ;  and  that  he  was  arrested  upon  the  above  warrant 
on  the  17th  of  January,  1850. 

Parry.  The  defendant  was  discharged  from  all  liabili- 
ties in  respect  of  this  debt  under  the  1  &  2  Vict  c  110* 
88.  90  and  91.  Sect  90  enacts,  "  that  no  person  who  shall 
have  become  entitled  to  the  benefit  of  this  act  by  any  such 
adjudication  as  aforesaid  shall  at  any  time  thereafter  be 
imprisoned,"  for  debts,  &c.,  to  which  the  adjudication 
extends ;  and  that  "  upon  every  arrest  or  detainer  in  prison 
upon  any  such  judgment  so  entered  up  as  aforesaid,  or  for 
or  by  reason  of  any  such  debt  or  sum  of  money  or  costs,  or 
judgment,  decree,  or  order  for  payment  of  the  same,  it  shall 
be  lawful  for  any  Judge  of  the  Court  from  which  any  pro- 
cess shall  have  issued  in  respect  thereof,"  &c*,  "to  release 
such  prisoner  from  custody 9"  &c  [Erie,  J. — Ought  not 
your  application,  under  this  section,  to  be  to  the  Judge  of 
the  County  Court  in  the  first  instance  ?]    Where  a  party 

c  2 
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is  illegally  imprisoned,  he  has  a  right  to  come  to  this  Court, 
to  ask  to  be  discharged.  The  proviso  in  the  102nd  section 
of  the  County  Court  Act  (9  &  10  Vict.  c.  45),  which  says, 
that  "  no  protection,  order,  or  certificate  granted  by  any 
Court  of  bankruptcy,  or  for  the  relief  of  insolvent  debtors, 
shall  be  available,  to  discharge  any  defendant  from  any  com- 
mitment," under  a  warrant  of  commitment  like  the  present, 
does  not  apply  to  cases  where  the  protection  is  granted  be- 
fore the  commitment  The  warrant  is  bad  on  the  face  of  it. 
It  is  in  the  nature  of  a  conviction,  and  is,  therefore,  to  be 
construed  strictly.  According  to  the  98th  section,  the 
examination  is  to  be  "  upon  oath ;"  and  if  the  party  refuse 
to  be  sworn,  he  may,  by*the  99th  section,  be  committed  for 
that  cause.  Here,  it  does  not  appear  that  the  examination 
was  upon  oath,  and,  therefore,  in  conformity  with  the 
terms  of  the  statute;  and  nothing  will  be  intended  in 
favour  of  the  commitment.  Nor  does  it  appear,  except  by 
inference,  that  any  summons  had  been  issued,  and  that  the 
Judge,  therefore,  had  any  jurisdiction.  [Erie,  J. — Is  there 
not  a  warrant  of  commitment  given  amongst  the  forms 
settled  by  the  Judges  under  the  County  Courts'  Act?] 
Yes,  but  although  that  form  contains  similar  defects,  it  has 
not  been  followed  throughout  in  the  present  instance. 
\Erle>  J. — I  think  I  must  hold  that  the  power  is  properly 
exercised  without  setting  out  proceedings  which  are  wholly 
of  a  civil  nature.]  Another  defect  is,  that  the  warrant 
states  two  offences  to  have  been  committed,  and  only  one 
punishment  awarded,  and  it  does  not  appear  in  respect  of 
which  it  is  awarded.  It  says,  whereas  the  defendant  "  did 
not  attend"  at  the  Court,  "  or  allege  any  sufficient  excuse 
for  not  attending;"  which  is  one  offence,  under  the  99th 
section ;  and  then  that  "  it  there  appeared  to  the  satisfac- 
tion of  the  Judge  of  the  said  Court  that  the  said  defendant 
had  obtained  credit  from  the  plaintiff  under  false  pretences," 
which  is  another  and  separate  offence  under  the  same 
section.  \Erle>  J. — I  do  not  see  how  the  defendant  can 
object  to  the  warrant,  that  having  committed  two  offences, 
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he  has  only  been  sentenced  to  forty  days  imprisonment     L.  M.  $  P. 

for  one,  instead  of  forty  days  for  each.]     In  Newman  v. : — 

Bendyshe  (a),  a  conviction  under  the  14th  sect  of  stat.  pIrdy. 
1 1  Geo.  4  &  1  Wm.  4,  c  64  (for  the  general  sale  of  beer, 
&C.),  which  charged  the  party  with  the  offence  of  keeping 
his  house  open  for  the  sale  of  beer  and  selling  beer,  and 
suffering  the  same  to  be  drunk  and  consumed  in  the  house 
at  an  unlawful  time,  and  convicted  him  in  a  penalty  of  40$. 
as  for  a  single  offence,  was  held  bad,  as  charging  more 
than  one  distinct  offence.  [JErle>  J. — If  the  warrant  of 
committal  now  under  consideration  were  in  the  nature  of  a 
conviction  it  might  be  bad,  but  it  is  in  the  nature  of  a  civil 
execution,  for  the  defendant  may  at  any  time  pay  the  debt 
and  costs,  and  release  himself  from  the  consequences  of  his 
refusal  or  neglect  to  pay.  There  is  another  distinction 
from  the  case  cited ;  there  the  party  might  have  been  sen- 
tenced to  a  penalty  of  40*.  for  each  offence ;  here  he  could 
not  be  imprisoned  for  more  than  forty  days.]  Another 
objection  to  the  warrant  is,  that  it  describes  the  offence  in 
an  uncertain  manner:  it  says,  that  the  defendant  "had 
made  a  gift,  delivery,  or  transfer;"  so  that  it  might  be  either 
one  of  the  three ;  and  a  defendant  has  a  right  to  know  on 
what  charge  it  is  that  he  is  imprisoned.  The  warrant  is 
also  bad  for  requiring  the  gaoler  to  keep  the  defendant  in 
the  said  prison  for  the  term  of  forty  days  from  the  arrest, 
under  this  warrant,  "  or  until  he  shall  be  sooner  discharged 
by  due  course  of  law."  It  should  have  stated,  "  or  until  he 
shall  pay  the  debt  and  costs,"  &c,  so  that  the  gaoler  might 
know  when  he  was  entitled  to  discharge  him.  [-Erfe,  J. — The 
gaoler  is  bound  to  know  when  he  ought  to  discharge  him.] 
It  has  been  held  in  cases  of  convictions,  where  the  statute 
leaves  the  magistrates  the  discretion  of  distributing  the 
penalty,  that  a  conviction  is  bad,  if  it  does  not  state  what 
portion  is  to  be  paid  to  the  informer  or  party  grieved;  so 
that  the  party  may  know  what  he  is  to  do,  in  order  to  get 

(a)  10  A.  &  E.  11 ;  S.  C.  2  P.  Sf  D.  340. 
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r?TZ**'      discharged  (a).     In  Boddington  v.  Woodley  (i),  an  order  to 
— : —  detain  a  defendant,  under  die  1  &  2  Vict,  c  110,  s.  7,  until 

£x  parte 

Pardy.  he  should  give  bail  for  30002.,  "  or  till  further  order,"  was 
held  bad.  [Erie,  J.— There  the  words  "  till  further  order" 
imposed  a  condition  upon  the  defendant's  term  of  detainer 
which  the  statute  did  not  warrant] 

Cur.  adv.  vult 

On  the  following  day, 

Eble,  J.,  delivered  judgment — Upon  consideration,  I 
entertain  the  opinion  that  I  did  during  the  argument,  that 
this  warrant  of  commitment  is  valid,  and  that  the  objections 
which  have  been  urged  against  it  cannot  be  sustained :  for 
I  look  at  it  in  the  light  of  partly  a  civil  and  partly  a  penal 
proceeding.  I  am  inclined,  however,  at  the  same  time  to 
think,  that  taking  the  facts  as  stated,  the  discharge  by  the 
Insolvent  Court  freed  the  defendant  from  all  liability  in 
respect  of  the  debt  recovered  by  the  judgment  of  the  County 
Court.  But,  inasmuch  as  if  the  gaoler  were  to  return  the 
present  warrant  of  commitment,  which  is  a  valid  one,  to  a 
writ  of  habeas  corpus,  it  would  be  a  sufficient  answer  on 
this  part,  I  am  of  opinion  that  the  writ  ought  not  to  go, 
and  that  this  application  must  consequently  be  refused. 

Rule  refused  (e). 

(a)  See  Bum's  Just,  tit  "  Con-  defendant   should  not   be   dit- 

viction,"  (IV.)  p.  996,  7.  29th  e<L  charged  out  of  custody,  but  the 

(&)  8  A.  &  £.  925 ;  S.  C.  1  P.  rule  was  never  drawn  up.    See 

&  D.  159*  a  subsequent  application  in  this 

(c)  Party  then  asked  for,  and  case  to  the  Court  of  Common 

obtained  a  rule,  calling  on  the  Pleas,  port,  p.  lis. 
plaintiff  to  shew  cause  why  the 
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1850. 


Cory  and  Another  v.  Hotson.  January  25. 

[Bad  Court     Coram  Erie,  JJ] 

A  •  W.  8 A  UNDERS  moved  to  set  aside  the  trial,  verdict,  After  notice  of 
and  all  subsequent  proceedings  in  this  cause,  on  the  ground  jjjj^e  om» 

of  irregularity.  in  the  Term, 

t  j  t  ,  •  the  plaintiffs 

It  appeared  upon  the  affidavits,  that  issue  having  been  gave  a  fresh 
joined  in  the  cause  on  the  30th  of  October,  1849,  notice  tinnance  in°the 
of  trial  was  given  for  the  second  sittings  in  Michaelmas  ^SeTaltday 
Term  in  Middlesex,  and  continued  to  the  third  sittings  in  bat  one  of  the 

,  m  Term,  to  the 

the  same  Term ;  and  afterwards  continued  to  the  sittings  first  sittings  in 
after  Term.  On  the  24th  of  November,  a  fresh  notice  j^m  !°S2, 
of  continuance  to  the  firet  sittings  in  Hilary  Term  was  that  the  time 

°  J  intervening 

given  in  the  ordinary  form*     And  on  the  10th  of  January,  between  the 
1850,  a  notice  of  continuance  to  the  second  sittings  in  sufficient  to 
Hilary  Term  was  given ;  at  which  second  sittings  the  cause  1^^?^  give 
was  tried  as  undefended,  no  one  appearing  on  behalf  of  the  ■*  ?rigi?i^ 

defendant.  and  no  par- 

ticular form  of 
words  being 

T.  W.  Saunders.     The  notices  of  continuance  were  all  neoeS*7  *° 

constitute  a 

irregular  except  the  first     A  notice  of  trial  can  only  be  valid  notice  of 

•  m  n  *><*oij      trial,  the  notice 

continued  once  in  a  Term ;  1  Archb.  Pract,  295,  8th  ed.;  of  continuance 
Wyatt  v.  Stocken  (a).  [Erie,  J.— That  may  be  so ;  but  ^"nt* 
why  should  not  the  notice  of  the  24th  of  November,  being  &**  original 

...  .  ...         notice  of  trial, 

given  in  time  sufficient  to  make  it  a  good  original  notice,  whereupon  to 
operate  as  such?    It  has  been  held,  that  where  the  time  sequent  notice 
intervening  between  the  service  of  the  notice  by  continuance  L^"^^00 
and  the  sittings  to  which  the  original  notice  is  thereby  following 
continued,  was  sufficient  to  give  a  full  notice  of  trial,  the 
Court  will  deem  such  notice  an  original  or  new  notice  of 
trial  (J).]     Yes;  but  a  distinction  is  drawn  between  cases 

(a)  6  A.  &  E.  803.  292 ;  Tyte  v.  Steventon,  2  W.  Bh 

(6)  Boyes   v.    Twist  y   Barnes,      12<J8. 
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Volume  /.     in  which  the  notice  sought  to  be  continued  is  valid,  and 
—  those  in  which  it  is  not ;  the  notice  of  continuance  in  the 


Cory 
«nd  Another  latter  case  being  held  to  be  good  as  an  original  notice, 

H0T8ON,     whil8t  ln  the  former  it  is  not     In  Wyatt  v.  Stocken  (a)  it 

was  held,  that  where  a  valid  notice  of  trial  had  been  given, 

and  then  a  continuance  of  that  notice,  the  plaintiff  could  not 

treat  the  latter  as  an  original  notice  and  continue  it  in  the 

same  Term,  though  it  was  given  in  time  sufficient  to  have 

made  it  a  good  original  notice.     Here  the  notice  of  trial 

was  a  valid  notice. 

Erle,  J. — In  the  case  cited,  there  had  been  a  con- 
tinuance of  a  valid  notice,  and  it  was  attempted  to  make 
a  second  continuance,  in  the  same  Term,  effectual,  by 
construing  the  first  continuance  as  an  original  notice,  which 
could  not  be  done.  Besides,  there  the  notice  of  continuance 
was  not  given  in  sufficient  time  to  operate  as  an  original 
notice  of  trial  unless  the  defendant  had  been  under  terms  to 
accept  short  notice  of  trial.  Here  the  notice  of  continuance 
of  the  24th  of  November  is  given  for  the  first  sittings  in  the 
following  term ;  in  sufficient  time,  therefore,  to  have  been 
good  as  an  original  notice  of  trial.  Now,  as  no  particular 
form  of  words  is  necessary  in  order  to  constitute  a  good 
notice  of  trial,  but  only  that  it  should  clearly  inform  the 
party  in  sufficient  time  when  and  where  the  cause  is  to  be 
tried ;  and,  as  there  was  no  pretence  for  saying  that  the 
defendant  was  misled  by  the  notice  in  this  case,  I  think 
I  must  take  the  notice  of  the  24th  of  November  to  be  valid 
as  an  original  notice  of  trial  for  the  first  sittings  in  the 
present  Term;  the  notice  of  continuance  to  the  second 
sittings* when  the  cause  was  tried,  would  therefore  be  good; 
and  the  proceedings  perfectly  regular.     There  will  be  no 

rule. 

Rule  refused. 
(a)  6  A.  &  £.  803. 
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In  re  an  Arbitration,  January  25. 

Between  Theophilus  Bartlett  Goddard, 

and 
John  Mansfield. 

[Bail  Court     Coram  Erie,  J.] 

A  RULE  bad  been  obtained  in  Michaelmas  Term  last,  On  a  reference 
calling  upon  John  Mansfield  to  shew  cause  why  the  award  jn  difference 
or  umpirage  made  between  the  parties  herein  should  not  be  ^eT^he0 
set  aside  on  the  following  grounds :  first,  that  the  umpire  umpire  or- 
had  exceeded  his  authority  in  ordering  mutual  releases  on  pay  to  M., 
certain  future  events  as  mentioned  in  the  award,  and  in  of  accounts5,6 
respect  of  all  claims  and  demands,  without  confining  such  *  T?1?  S,lll, 
releases  to  claims  and  demands  existing  at  the  date  of  the  tual  releases 
submission.    Secondly,  that  it  was  uncertain  to  what  claims  and  demands 
and  demands  and  up  to  what  time  the  releases  were  to  ihou^db^exe. 
extend.     Thirdly,  that  the  umpire  had  no  power  to  reserve  cuted,  and  in 

*\  *  r  case  of  any 

or  delegate  authority  to  John  Edward  Parr,  Esq.,  to  settle  dispute  arising 
such  releases,  or  to  award  releases  to  be  settled  by  a  third  0f  such  re- 
party,  or  to  award  that  they  should  be  settled  by  the  said  ^^J,^  ^ 
J.  E.  Parr,  Esq.     Fourthly,  that  the  umpire  had  no  power  settled  by  J.  p. 

Qucere,  on 

to  deal  and  make  arrangements  as  he  had  done  with  the  motion  to  set 
bills  and  accounts  mentioned  in  the  said  award,  and  with  award,  whether 

the  direction 
that  they  should  be  settled  by  J.  P.  was  bad  ?  but  held  that  that  part  might  be  separated  from 
the  rest  of  the  award,  which  was  good.  Held  also,  that  the  umpire  had  power  to  award  mutual 
releases  of  all  claims  and  demands  existing  at  the  timo  of,  and  referred  by,  the  submission ; 
although  there  was  no  express  power  to  that  effect  contained  in  the  submission  ;  and  that  the 
award  of  releases  as  to  any  other  claims,  &c,  was  void :  but  that  even  if  he  had  no  such  power, 
that  portion  of  the  award  was  separable  from  the  rest,  which  might  stand  as  good. 

M.  was  engaged  to  build  a  ship,  of  which  G.  was  part  owner  and  ship's  husband.  Disputes 
having  arisen  between  them,  "  all  matters  in  difference**  between  them  were  referred  to  arbi- 
tration. When  the  parties  were  before  the  umpire,  G.  offered  to  pay  certain  bills  due  for 
materials  for  the  ship,  and  for  which  M.  was  primarily  liable,  and  requested  the  arbitrator  to 
deduct  the  amount  from  the  sum  to  be  found  as  owing  from  bim  to  M.  The  umpire  accordingly 
deducted  the  amount,  and  made  his  award  for  the  balance,  and  ordered  that  G.  should  remain 
solely  liable  for  the  payment  of  these  bills,  and  should  give,  if  reauired,  a  bond  of  indemnity  in 
respect  of  them  to  M.  Held,  on  motion  to  set  aside  the  award,  that  G.  could  not,  after  having 
requested  the  umpire  to  make  the  deduction,  object  that  it  was  not  a  matter  in  difference,  and 
that  he  had  no  authority.  Held  also,  that  the  award  of  the  bond  of  indemnity,  if  bad,  was 
clearly  separable  from  the  rest,  and  might  be  rejected  as  surplusage. 

SembU,  that  the  umpire  had  power  to  order  a  bond  of  indemnity  to  be  given. 

On  a  rule  to  set  aside  an  award,  if  any  part  of  the  award  be  bad,  but  can  be  clearly  separated 
from  the  rest,  and  treated  as  surplusage,  the  rule  will  be  discharged  generally. 
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Vobmu  /.      future  rights  and  liabilities  in  respect  of  the  same,  or  to 
-  include  the  same  in  the  balance   of  the  accounts,  or  to 


Goddard  award  that  the  said  T.  B.  Goddard  should  remain,  and  be 
Mansfield,  wlely  liable  to  the  same,  or  to  interfere  with  or  affect  the 
liability  of  the  said  T.  B.  Goddard,  with  reference  to  the 
other  shareholders  in  the  ship.  And  fifthly,  that  the 
umpire  had  no  power  to  order  a  bond  of  indemnity  as  he 
had  done,  and  that  the  amount  of  such  bond  ought  to  have 
been  specified. 

It  appeared  upon  the  affidavit  upon  which  the  rule  had 
been  obtained,  that  Mansfield  was  a  shipbuilder  at  Lyme 
Regis,  in  the  county  of  Dorset,  and  that  he  had  been  for 
some  time  employed  by  certain  parties  to  build  a  ship,  for 
which  Goddard,  as  one  of  the  part  owners,  acted  as  ship's 
husband.  That  various  materials  and  things  were  ordered 
for  the  ship  entirely  by  Mansfield.  That  on  the  27th  of 
August,  1849,  by  a  deed  of  submission,  after  reciting  that 
"  certain  disputes"  had  arisen  between  Goddard  and  Mans- 
field, and  that  it  had  been  arranged  "  that  the  said  disputes 
and  all  matters  indifference  between  the  said  parties,  should 
be  settled  by  arbitration;"  it  was  agreed  "that  the  said 
disputes  and  all  matters  in  difference  between  the  said 
parties  should  be  referred  to  the  award,  order,  arbitrament, 
final  end,  and  determination  of  J.  D.,  of,"  &c,  "or  to  an 
umpire  to  be  appointed  by  him  f  "  the  costs  of  the  re- 
ference and  award  to  be  in  the  discretion  of  the  arbitrator." 
The  submission  contained  the  usual  clauses,  but  no  power 
to  order  any  bond  of  indemnity  to  be  given  by  either  party. 
An  umpire  was  appointed,  by  whom  the  award  was  made 
on  the  25th  of  October,  1849. 

The  award,  after  reciting  the  deed  of  submission,  and  the 
appointment  of  the  umpire,  proceeded  as  follows: — 

"  I  do  find  and  award  that  there  is  justly  due  and  owing 
from  the  said  Theophilus  Bartlett  Goddard  to  the  said  John 
Mansfield  the  sum  of  200/.  16$.  5d,  upon  a  balance  of  all 
accounts  submitted  to  me  between  the  said  parties.  And  I 
do  also  award,  order  and  direct  that  the  said  sum  of 
200L  165.  6d.  shall  be  paid  by  the  said  T.  B.  Goddard  to 
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the  said  John  Mansfield,  on  or  before  the   1st  day  of    L-  M°  •* p- 

1ft  "SO 

December  next,  and  that  upon  such  payment  being  made,' '• — 

and  also  upon  payment  by  the  said  T.  B.  Goddard  of  the  Goddard 
several  sums  of  money  hereinafter  mentioned,  mutual  mavwikld. 
releases  of  all  claims  and  demands  whatsoever  shall,  if  re- 
quired, be  made  and  executed  by  each  of  them  the  said 
T.  B.  Goddard  and  John  Mansfield,  to  the  other  of  them, 
and  that  the  form  of  such  mutual  releases  shall  be  finally 
settled  by  Mr.  John  Edward  Parr,  of  the  Temple,  London, 
as  counsel  between  the  said  parties,  in  case  they  shall  differ 
and  dispute  about  the  same,  and  that  the  expenses  of  any 
such  release  shall  be  borne  and  paid  by  such  of  the  parties 
as  shall  require  the  same. 

"  And  I  do  further  order,  award  and  determine,  that  the 
said  T.  B.  Goddard  shall  remain  and  be  solely  liable  for  the 
payment  and  discharge  of,  and,  on  being  required  by  the 
said  John  Mansfield  so  to  do,  shall,  by  bond  at  his  own 
expense,  well  and  effectually  indemnify  and  save  harmless 
the  said  John  Mansfield  from  and  against  all  claim,  demand 
and  liability  whatsoever,  for  or  in  respect  of  the  payment  of 
the  several  bills  and  accounts  following ;  the  same  respec- 
tively being  sums  of  money  for  which  I  have  given  the 
said  T.  B.  Goddard  credit  in  his  said  account,  leaving  the 
balance  of  the  said  award  of  216/.  0*.  5cL,  which  I  have 
found  and  awarded  to  be  due  from  and  to  be  paid  by  the 
said  T.  B.  Goddard  to  the  said  J.  Mansfield,  in  manner 
aforesaid,  that  is  to  say,"  &c  Then  followed  a  statement 
of  the  names  of  several  parties,  together  with  the  nature  of 
the  work  done,  and  the  materials  supplied  by  them  for  the 
ship,  and  the  amount  of  their  respective  bills,  which,  added 
up,  came  to  7962.  0*.  lid. 

There  was  also  an  affidavit  by  Goddard's  attorney, 
alleging  that  the  several  bills  and  accounts  mentioned  in 
the  award,  for  the  payment  and  discharge  of  which  the 
umpire  had  awarded  and  determined  that  the  said 
Goddard  should  remain  and  be  solely  liable,  &c,  were 
bills  for  work  done,  and  materials  supplied  for  the  said 
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ship,  and  for  fitting  out  the  same,  and  for  which  the  said 
Goddard  was  only  liable  as  one  of  the  shareholders  of  the 
said  ship. 

The  affidavits  in  answer  were  made  by  the  umpire,  and 
the  arbitrator.  The  former  stated  that,  when  the  parties 
were  before  him,  an  account  in  writing,  annexed  to  the 
affidavit,  was  delivered  to  him  by  Goddard,  who  said,  "  that 
the  account  between  Mansfield  and  himself  was  now  much 
simplified,  as  he  had  given  credit  for  outstanding  bills  due, 
amounting  to  79621  0*.  1  Id.,  and  which  he  would  undertake 
to  discharge,  and  that  the  deduction  of  such  bills  would 
reduce  his  demand  on  the  said  John  Mansfield  to  the  sum 
of  454/1,  subject  to  the  award.  That  Goddard  afterwards 
produced  the  said  several  bills  of  Messrs.  Whittway  and  Co., 
Messrs.  Woods  and  Co.,  &c.  (being  the  parties  mentioned 
in  the  award),  and  whose  accounts  amounted  in  the  whole 
to  796/.  0«.  lid.,  which  he,  the  umpire,  examined,  and  in 
consequence  of  the  undertaking  so  made  and  given  by  the 
said  Theophilus  Bartlett  Goddard,  he,  in  taking  and  making 
up  the  account  between  them,  gave  the  said  Theophilus 
Bartlett  Goddard  credit  for  the  same,  which  reduced  the 
balance  due  from  the  said  Theophilus  Bartlett  Goddard 
to  the  said  John  Mansfield  to  the  sum  of  21621  0«.  5d. 
The  affidavit  of  the  arbitrator  stated,  that  he  was  pre- 
sent when  the  umpire  entered  on  the  arbitration  and 
umpirage,  at  which  time  Goddard,  who  was  also  present, 
undertook  to  pay  the  bills  due  for  the  outfitting  the  vessel, 
being  the  bills  mentioned  in  the  award.  That  Goddard 
then  stated  that  the  account  between  Mansfield  and  himself 
was  now  much  simplified,  as  he  had  given  credit  for  the 
above  bills,  which  he  would  undertake  to  discharge  and 
save  the  said  Mansfield  harmless  therefrom.  That  since 
the  award  Goddard  had  discharged  several  of  the  above 
bills. 


Stock  now  shewed  cause.     There  is  no  sufficient  ground 
for  setting  aside  the  award.     As  to  the  objections  that  the 
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umpire  had  no  power  to  order  mutual  releases  or  a  bond  of 
indemnity  to  be  executed,  it  is  submitted  that  the  umpire 
had  ample  authority  under  the  general  terms  of  the  sub- 
mission to  do  so,  although  no  specific  power  to  that  effect 
was  conferred  upon  him  by  the  deed  of  submission.  In 
Ingram  and  Others  v.  Milne*  (a),  the  submission  was  of  all 
matters  in  difference  between  the  parties,  but  contained  no 
power  to  award  a  release;  and  an  award  directing  a  sum  to 
be  paid  by  the  defendant  to  the  plaintiff,  and  that  the 
plaintiff  should  execute  a  release  to  the  defendant  of  all 
claims  in  respect  of  that  sum,  was  held  good.  [Erie,  J. — 
I  have  always  considered  that  an  award  of  mutual  releases 
in  respect  of  the  matters  submitted,  is  nothing  more  than 
carrying  out  to  their  fullest  extent  the  terms  of  the  refer- 
ence]. In  Cooke  v.  Whorwood(b\  an  award  that  one  of 
the  parties  should  be  bound  in  a  bond  to  the  other  for  the 
payment  of  the  sum  awarded,  was  held  good,  although 
it  would  seem  that  the  submission  was  only  of  matters 
in  dispute  touching  certain  arrears  of  rent,  and  contained 
only  the  usual  clauses.  In  a  note  to  that  case  (c),  it  is  said, 
"  So  where  upon  a  reference  of  a  cause  and  all  matters  in 
difference  between  the  plaintiff  and  defendant,  the  main 
question  was,  which  of  them  should  pay  the  expenses  of  a 
ship,  in  which  they  had  been  jointly  interested,  incurred 
after  March  24,  1838;  and  the  arbitrator  directed  the 
plaintiff  to  pay  them  and  to  give  the  defendant  a  bond  of 
indemnity  against  the  payment  of  such  expenses ;  it  was 
held  (Maule,  J.  dubitante)  that  the  award  was  good :  and 
the  principal  case  was  cited  and  relied  on  by  Tindal,  C.  J. 
and  Bosanquet,  J."  The  case  of  Brown  v.  Watson  (d)  is  the 
one  thus  referred  to.  In  Brown  v.  Watson,  a  case  of 
Philips  v.  Knightly  (e)  was  relied  on,  as  shewing  that  the 
arbitrator  had  power  to  direct  a  bond  to  be  given.  Nor  is 
it  any  defect  that  the  amount  of  such  bond  is  not  specified, 
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(a)  8  East,  445. 

(6)  2  Wms.  SaancL  337. 

(c)  Id.  p.  337,  n.  (a),  6th  ed. 


(d)  6  Bing.  N.  C.  118;  S.  C. 
8  Scott,  386  ;  8  Dowl.  22. 
(<?)  2  Stra.  903. 
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Volume  i.      ^  it  must  be  taken  to  be  for  a  reasonable  sum  for  that 
-  purpose.     It  is  not,  however,  denied  that  some  doubt  may 


Goddaed  exist  whether  this  award  can  be  supported  in  all  its  parts ; 
Manuxbld.  kut  lt  **  submitted,  that  those  parts  which  are  doubtful  may 
be  separated  from  the  rest,  and  the  award  remain  voidable 
only  pro  tanto.  Thus,  the  direction  that  the  form  of  the 
mutual  releases  shall  be  settled  by  a  counsel  named,  may  be, 
perhaps,  beyond  the  authority  of  the  umpire,  but  being 
separable  and  distinct  from  the  valid  part  of  the  award,  may 
be  treated  as  mere  surplusage.  So  the  award  of  mutual 
releases  "  of  all  claims  and  demands  whatsoever,"  is  void  as 
to  all  claims  and  demands  not  existing  at  the  time  of,  and 
not  submitted  by,  the  reference;  Pickering  v.  WaUon(a). 
In  that  case,  it  was  held  that  an  award  of  general  releases 
on  a  special  reference  was  good  for  the  matters  referred,  and 
void  as  to  the  rest  There  De  Grey,  0.  J.,  in  delivering 
judgment  says,  "  I  am  of  opinion  that  the  first  award  may 
be  supported,  either,  first,  by  construing  the  release  therein 
directed  to  be  only  so  far  good,  as  falls  within  the  authority 
of  the  arbitrators,  and  rejecting  the  rest.  Or  if  the  release 
be  supposed  to  be  one  entire  thing,  and  not  to  be  rejected 
in  part,  then  by  rejecting  it  in  toto."  And  Blackstone,  J., 
says,  "  Supposing  all  that  relates  to  releases  in  the  present 
award  was  rejected,  it  would  make  no  difference ;  for 
special  releases  after  an  award  made  are  useless  and  super- 
fluous. The  award  itself  is  equivalent  to  such  special 
release,  and  may  be  pleaded  to  any  action  brought  upon 
the  same  account"  In  Tandy  v.  Tandy  (£),  the  arbitrator 
reserved  to  himself  by  his  award  a  right,  in  case  disputes 
should  arise  as  to  the  form  of  certain  conveyances  which  he 
directed  to  be  executed,  to  appoint  counsel  to  settle  the 
form  of  the  deeds ;  and  the  Court  held  the  award  on  that 
account  void.  There,  however,  the  case  was  decided  upon 
the  ground  that  the  matter  upon  which  the  arbitrator  had 
exceeded  his  authority  could  not  be  separated,  so  as  to  leave 

(*)  2  W.  Bl.  1117,  8. 1120.  (6)  9  Dowl.  1044. 
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the  rest  of  the  award  untouched.     Bradshaw  v.  The  East    L.  M.&P. 

and  West  India  Docks  and  Birmingham  Railway  Company, : — 

referred  to  in  Russell  on  Awards,  p.  635,  is  also  an  authority  Goddard 
in  favour  of  this  award.  In  Kendrick  v.  Davits  (a),  the  arbi-  Mawmibld. 
trator  directed  mutual  releases  in  respect  of  a  sum  over  which 
he  had  no  jurisdiction,  as  well  as  in  respect  of  one  over  which 
he  had ;  and  it  was  held  that  the  award  was  good  as  to  the 
latter,  and  void  as  to  the  former.  In  Manser  v.  Heaver  (b\ 
the  arbitrator  directed  the  verdict  to  be  entered  for  the 
plaintiff,  and  certain  works  to  be  performed  by  the  defend- 
ant ;  and  that  if  the  plaintiff  were  dissatisfied  with  the 
manner  in  which  the  works  were  performed,  he  might  bring 
evidence  before  the  arbitrator,  who  reserved  to  himself  the 
power  of  making  a  further  award  in  the  matter.  And  the 
Court  held,  that  although  the  latter  part  of  the  award  was 
bad,  the  former  part  was  final,  and  might  stand.  So  where, 
upon  a  reference  of  an  action  of  ejectment,  the  arbitrator, 
without  any  power  expressly  reserved  by  the  rule  of  refer- 
ence, awarded,  amongst  other  things,  that  the  parties  should 
execute  general  mutual  releases ;  it  was  held,  that  even  if 
the  award  were  bad  as  to  the  releases,  that  would  not  vitiate 
the  whole  award ;  Doe  d.  Williams  v.  Richardson  (c).  There 
Richardson,  J.,  says,  "  It  may  be  understood,  if  necessary, 
that  the  releases  directed,  mean  releases  of  all  matters 
relating  to  the  matters  in  the  submission  to  reference ;  but 
if  that  part  be  bad,  it  cannot  vitiate  the  whole  award."  In 
like  manner,  the  award  that  Goddard  should  "remain  and 
be  solely  liable"  for  the  sums  for  which  the  arbitrator  had 
given  him  credit  in  the  account  as  having  paid,  is  void  as  to 
that  part  only,  and  not  as  to  the  whole  award.  Besides,  it 
appears  upon  the  affidavits  that  Goddard  had  consented  to 
submit  the  accounts  when  before  the  arbitrator,  and  he 
cannot,  therefore,  now  be  heard  to  set  it  aside  on  this 
ground.    This  award  may  therefore  be  supported,  either  on 

(a)  5  DowL  693.  (c)  8  Taunt  697, 8. 

(b)  3  B.  &  Ad.  295. 
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'■ mutual  releases  and  a  bond  of  indemnity  to  be  given,  or  on 

Goddard     the  ground  that  those  portions  of  the  award  which  are 
MANdriELD.    objected  to,  may  be  separated  from  the  undoubtedly  valid 
part  of  the  award,  and  the  latter  stand  good. 

Bovill,  in  support  of  the  rule.  It  has  been  conceded, 
that  so  much  of  the  award  as  orders  the  form  of  the  mutual 
releases  to  be  settled  by  Mr.  Parr  is  bad ;  and,  it  is  submitted, 
that  that  part  cannot  be  separated  from  the  rest ;  and  that 
even  if  it  could,  the  award  of  mutual  releases  is  an  excess 
of  authority,  which  renders  the  award  bad.  In  Pickering  v. 
Watson  (a),  it  seems  to  have  been  admitted  that  the  award  of 
mutual  releases  was  good  as  to  part ;  and  the  only  dispute 
was,  as  to  whether  it  could  stand  as  to  that  part,  although 
invalid  as  to  the  rest  In  Ingram  v.  Milnes  (A),  the  point 
as  to  the  authority  of  the  arbitrator  to  award  mutual 
releases  was  never  raised.  The  same  remark  applies  to 
the  case  of  Kendrick  v.  Davies  (c).  In  Cooke  v.  Whar- 
wood  (d),  the  terms  of  the  submission  do  not  anywhere 
appear.  As  to  the  accounts  for  which  the  award  finds  that 
Goddard  is  to  stand  solely  liable, — if  the  parties  agreed  to 
submit  them  when  before  the  umpire,  as  would  appear  from 
the  affidavits  in  support  of  this  rule,  there  would,  perhaps, 
have  been  no  objection  to  the  umpire's  awarding  that 
Goddard  should  pay  the  sum  agreed  on  to  be  due,  partly 
to  Mansfield,  and  partly  to  the  parties  whom  Mansfield  had 
employed :  but  the  arbitrator  has  gone  further,  and  decided 
that  Goddard  shall  be  solely  liable  for  these  sums,  and  thus 
has  affected  the  rights  of  third  parties.  [Erie,  J. — It 
surely  means  as  between  him  and  Mansfield  only.]  At  any 
rate,  he  had  no  power  to  award  a  bond  of  indemnity  to 
be  given ;  as  it  was  not  a  matter  in  dispute,  whether 
Goddard  should  indemnify  Mansfield  against  these  claims. 

(a)  2  W.  Bl.  1117.  (c)  5  Dowl.  693. 

(*)  8  East,  445.  (d)  2  Wms.  Saund.  337. 


HILARY    TERM,    13    VICT.  33 

There  is  no  case  to  shew  that  an  arbitrator  may,  of  his  own     £•  Jfc  flr  P. 

1850. 
authority,  direct  a  bond  of  indemnity  to  be  given.     In  the  : — ' — * 

case  of  Brown  v.  Watson  (a),  which  has  been  referred  to,  a  Goddard 
decision  on  the  point  was  not  necessary ;  and  the  opinions  Mansfield. 
expressed  by  some  of  the  learned  Judges  were  founded 
on  the  authority  of  two  former  cases.  Mr.  Justice  Maule 
there  says,  in  giving  judgment,  "  Upon  the  point  of  the 
bond  I  do  not  feel  so  clear;  but  it  is  the  less  material,  as,  if 
the  objection  were  allowed  to  prevail,  the  award  would  only 
be  bad  pro  tanto.  I  think  the  arbitrators  might  order  a  bond 
for  money  to  be  paid  at  a  certain  day ;  but  that  it  is  not 
necessarily  within  their  powers  to  order  a  bond  indemnifying 
a  party  against  sums  to  be  paid  to  others."  In  Ross  v. 
Boards  (&),  it  was  referred  to  an  arbitrator  to  settle  all 
questions  between  the  parties  on  an  agreement  for  the  sale 
of  land ;  and  the  arbitrator  awarded  that  B.  should  convey 
to  A.  the  title  to  the  land  contained  in  two  abstracts  given 
in  evidence  on  the  arbitration,  and  ordered  that  B.  should 
execute  an  indemnity  bond  to  A.,  to  be  forfeited  if  A* 
should  be  evicted  by  reason  of  defect  in  the  title ;  and  that 
on  execution  of  the  premises  A.  should  pay  the  purchase 
money :  and  upon  motion  the  award  was  set  aside,  as  not 
finally  determining  the  questions  referred.  Lord  Denman, 
in  giving  judgment  in  this  case,  says,  "  He"  (the  arbitrator) 
"  leaves  it  in  doubt  whether  the  tide  is  good  or  bad,  and,  in 
effect,  orders  that  it  shall  be  taken  with  all  its  faults.  The 
doubt  is  rendered  stronger  by  the  direction  that  an  in- 
demnity bond  shall  be  executed,  which  is  more  than  the 
arbitrator  had  a  right  to  order."  It  has,  however,  been 
urged,  that  the  portions  of  the  award  objected  to  may  be 
rejected  altogether,  and  the  award  stand  good  for  the  rest 
It  is  submitted,  that  the  safest  rule,  in  cases  like  the  pre- 
sent, is  to  hold  the  whole  award  bad.  In  Tomlin  v.  The 
Mayor  of  Fordwich  (c),  the  arbitrator  awarded,  that  if  the 

(n)  6  Bing.   N.  C.   118,   123;  (c)  5  A.  &  E.  147,  152;  S.  C. 

S.  C.  8  Scott,  386  ;  8  Dowl.  22.        6  N.  &  M.  594. 
(b)  8  A.  &  E.  290,  294. 
VOL.    I.  D  L.    M.    &    P. 
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Fohme  I.      defendant  would  put  the  premises  into  tenantable  repair,  to 
: —  the  satisfaction  of  M.,  and  on  a  later  day  named  execute 

Goddard  a  lease  to  the  plaintiff,  containing  a  covenant  bj  plaintiff 
Mansfield.  to  keep  m  rePa^  the  plaintiff  should  accept  a  lease  on 
those  terms,  and  execute  a  counterpart ;  and  it  was  held, 
that  the  award  was  bad  as  to  the  delegation  to  M.,  and  that 
that  part  was  not  separable  from  the  rest  of  the  award. 
There  Lord  Denman,  C.  J.,  in  delivering  judgment,  says, 
"  I  always  find  a  difficulty  in  separating  the  good  part  of  an 
award  from  the  had.  The  arbitrator  probably  frames  one 
part  with  a  view  to  the  other;  and  each  may  be  varied  by 
the  view  which  he  takes  of  the  whole."  In  Manser  v« 
Heaver  (a),  the  award  disposed  of  the  matters  referred, 
and  then  went  on  to  order,  that  if  the  plaintiff  were 
dissatisfied  with  the  way  in  which  the  defendant  performed 
the  award,  he  might  bring  evidence  before  the  arbitrator, 
who  reserved  to  himself  the  right  of  making  the  award. 
In  that  case,  there  was  a  good  award,  and  the  excess  of 
authority  was  distinct  and  clearly  separable  from  the 
award.  In  Doe  d.  WilRams  v.  Richardson  (b),  there  was 
a  distinct  determination  upon  the  matters  submitted; 
and  the  releases  were  considered  as  clearly  divisible  from 
the  rest  of  the  award.  In  Tandy  v.  Tandy  (c),  Mr. 
Justice  Coleridge,  in  giving  judgment,  says,  "It  is  certain 
that,  if  an  arbitrator  exceeds  his  authority,  it  will  make  the 
award  bad;  but  if  the  matter  in  which  he  exceeds  his 
authority  can  be  separated,  so  as  to  leave  the  rest  of  the 
award  untouched,  the  remainder  of  the  award  may  stand 
good.  If,  however,  the  excess  of  authority  overrides  the 
whole  of  the  award,  it  cannot  be  sustained."  It  cannot 
be  said  in  the  present  case,  that  the  award  of  mutual 
releases  was  immaterial ;  and,  if  so,  it  may  have  weighed 
with  the  arbitrator  in  making  his  award,  and  cannot, 
therefore,  be  separated  from  the  rest  of  the  award. 


(a)  3  B.  &  Ad.  295.  (e)  9  Dowl.  1044,  1047. 

(6)  8  Taunt  697. 
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Erle,  J. — I  am  of  opinion  that  this  rule  must  be  dfe-     *~  M-  b  p* 

charged.     By  this  award  the  umpire  finds  that  there  is  a  : — 

sum  of  money  due  from   Goddard  to  Mansfield,  which      Goddakd 

he  directs  to  be  paid  by  Goddard  on  a  Certain  day ;  and,  as    MAiJsnELU. 

respects  this  part  of  the  award,  no  dispute  arises.     He  then 

goes  on  to  order  that  Goddard  shall  be  solely  liable  for  the 

payment  of  certain  bills  and  accounts,  for  which  Mansfield 

was  primarily  liable,  but  which  were  for  materials  supplied 

in  the  course  of  building  the  ship,  of  which  Goddard  was 

one  of  the  joint  owners.     The  affidavits  in  answer  to  the 

rule  shew,  that  when  the  parties  were  before  the  umpire, 

Goddard  produced  a  memorandum  of  these  bills,  and  offered 

to  dischaige  them  on  his  being  allowed  credit  for  their 

amount;  that  that  amount  was  accordingly  deducted  from 

the  gross  sum  owing  by  him,  and  that  the  award  was  given 

for  the  balance  only.     Now,  after  having  himself  requested 

the  umpire  td  make  this  deduction,  and  to  give  an  award 

for  the  balance*  only,  1  think  he  clearly  cannot  come  and 

object  to  the  authority  df  the  umpire,  and  allege  that  this 

was  not  a  matter  in  difference. 

With  regard  to  the  direction  that  he  should  take  upon 
himself  the  liability  in  respect  of  these  accounts,  and  exe- 
cute a  bond  of  indemnity  to  Mansfield,  I  am  inclined  to 
think,  on  the  authorities,  that  this  was  no  excess  of  power 
on  the  part  of  the  umpire :  that  where  there  is  authority  td 
order  payment  at  a  future  time,  an  arbitrator  may  award  a 
bond  of  indemnity;  and  that  for  this  position,  Cooke  v. 
Wharwood  (a)  is  a  sufficient  authority.  The  arbitrator 
there  had  awarded,  that  the  plaintiff  should  pay  the  defend- 
ant several  sums  of  money  at  several  times,  and  that  the 
defendant  should  give  a  bond  in  the  penalty  of  1800/.* 
with  a  sufficient  surety  to  pay  it  accordingly;  and  the 
Court  in  giving  judgment,  say,  "  true  it  is*  that  the  award 
that  the  defendant  shall  find  a  surety  is  not  good ;  but  the 
award  that  the  defendant  himself  shall  be  bound  in  a  bond* 

(a)  *Wmi.  Saund.  337. 
D  2 
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In  re 

Goddabd 

and 

MANSFIELD. 


is  good  enough."  It  has,  however,  been  urged,  that  the 
terms  of  the  reference  in  that  case  do  not  appear ;  but  it 
is  plain  that  there  could  have  been  no  point  rated,  if  the 
reference  had  contained  any  power  to  order  a  bond  to  be 
given.  The  case  of  Brown  v.  Watson  (a),  is  also  a  direct 
authority  in  point,  and  that  case  is  founded  on  Phillips  v. 
Knightly  (J).  If  the  arbitrator  had  power  to  order  that 
Goddard  should  be  liable  for  these  debts,  as  between  him 
and  Mansfield,  it  would  seem  to  follow  that  he  had  power 
also  to  enforce  that  order  by  directing  a  bond  of  indemnity 
to  be  given,  which  is  going  no  further  than  the  award  that  he 
shall  take  upon  himself  the  liability  in  respect  of  those  debts. 

I  am,  however,  of  opinion  that,  at  any  rate,  this  portion 
of  the  award  is  clearly  separable  from  the  rest,  and  then 
that  the  case  would  come  within  the  principle,  that  where 
the  good  part  of  an  award  can  be  separated  from  the  bad, 
the  good  stands,  and  the  bad  falls  to  the  ground. 

The  award  of  mutual  releases,  I  think,  was  good  as  to  all 
claims  and  demands  submitted  to  arbitration,  and  void  as  to 
any  not  existing  at  the  time  of,  or  submitted  by,  the  refer- 
ence ;  but  there  may  be  some  doubt  whether  the  arbitrator 
had  power  to  order  that  the  form  should  be  settled  by 
a  third  party.  That  part,  however,  is  clearly  separable 
from  the  former,  and,  indeed,  the  award  of  releases  might 
well,  if  necessary,  be  altogether  separated  from  the  rest  of 
the  award,  and  leave  a  good  award  standing. 

The  rule  to  set  aside  the  award  must,  therefore,  be 
discharged. 


Bovill     As  part  of  the  award  is  bad,  the  rule  should  be 
absolute  as  to  that  part. 

Erle,  J. — No:  the  bad  part  of  the  award  falls   to  the 
ground,  as  if  it  had  not  been  contained  in  it 


(a)  6Bing.  N.C.  118. 


Rule  discharged. 

(6)  2  Stra.  903. 
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NOLLOTH   V.  CROOK.  January  25. 

[Bail  Court.     Coram  Erie,  J.] 

J.  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  Where  upon 
why  he  should  not  forthwith  bring  in  the  record,  and  carry  ^tera sug- 
in  the  roll  in  this  cause,  and  why  the  defendant  should  not  f «tion  to 

.  depme  a 

be  at  liberty  to  enter  a  suggestion  thereon  to  deprive  the  plaintiff  of 
plaintiff  of  costs  under  the  County  Courts'  Act  (9  &  10  STcounty' 

V\ot    n    Q*>  'S  Courts'  Act 

V1CI.C.  VO.)  (9  &  10  Vict. 

It  appeared  upon  the  affidavits  upon  which  the  rule  was  c  95),  the  fact 

,  relied  upon  by 

obtained,  that  the  action  was  brought  to  recover  the  sum  of  the  defendant 
16£  14*.  6A,  and  that  at  the  trial  before  the  undersheriff  of  ^"within  the 
Norfolk,  at  the  Shire  Hall,  in  the  Castle  of  Norwich,  on  129A  section, 

*  'is,  that  the 

the  28th  of  November,  1849,  the  plaintiff  recovered  a  ver-  plaintiff  and 
diet  for  the  sum  of  11/.  17*.  8rf.,  and  no  more.  The  affi-  reside  within 
davits,  which  were  made  by  the  defendant  and  two  other  ^^b^i^r 
persons,  stated  where  the  residences  of  the  plaintiff  and  the  ^jrh  Kc,°n" 
defendant  were  situate,  and  that  they  were  within  twenty  the  affidavits 
miles  of  each  other  by  the  high  road.  They  also  negatived  J£e  plaintiff; 
the  exceptions  in  the  128th  section  of  the  County  Courts'  ^^est"' 
Act  in  the  usual  manner.  permit  the 

suggestion  to 

The  affidavits  in  answer  shewed  that  the  deponents  had  be  entered,  as 
measured  the  distance  by  the  high  road  between  the  plain-  n0^  included 
tiff's  and  the  defendant's  residences,  and  that  it  was  upwards  bv  it?  but  "** 

7  *  traverse  and 

of  twenty   miles ;    one  stating  it  to  be  twenty  miles  six  try  the  fact 
furlongs,  and  one  hundred  and  thirty  yards  or  thereabouts, 
and  others  stating  it  to  be  twenty-one  miles  two  chains. 


Sir  J.  Bayley  shewed  cause.  The  present  application  is 
answered  upon  the  merits,  by  the  affidavits,  which  the 
plaintiff  produces,  and  which  state  positively  that  the  plain- 
tiff's and  defendant's  residences  are  more  than  twenty  miles 
asunder.  A  suggestion,  therefore,  ought  not  to  be  permitted. 

Gray,  in  support  of  the  rule,  was  stopped  by  the  Court. 
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Erle,  J. — I  am  of  opinion  that  the  rule  must  be  absolute 
to  enter  a  suggestion.  The  question  of  disputed  fact  is 
never  decided  by  the  Court  on  a  motion  of  this  kind.  The 
plaintiff  is  not  concluded  by  the  present  rule  being  granted, 
as  he  may,  if  he  please,  try  the  truth  of  the  feet  by  a  traverse 
of  the  suggestion.  The  case  of  Butler  v.  Carney  (a)  is  in 
point. 

Rule  absolute  (ft). 

(a)  6  D.  &  L.  45.  trial  of  the  suggestion  were  to 

(b)  By  consent,  the  costs  of  the     abide  the  event 


[The  two  following  cases,  relating  to  suggestions  under 
the  County  Courts'  Act,  and  decided  in  the  same  Court  in 
the  following  Term,  may  be  here  conveniently  inserted.] 


[May  7.] 


Caterer  v.  Dean. 


[Bail  Court     Coram  Coleridge,  J?x 
Where  on  a       J.  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 


motion  to  enter 


a  suggestion  w^7  he  should  not  bring  into  Court  the  record  in  this 
under  the  CBUaef  and  carry  in  the  roll;  and  why  the  defendant  should 
Act,  to  deprive  not  be  at  liberty  to  enter  a  suggestion  thereon  to  deprive 
costs,  on  the      the  plaintiff  of  his  costs ;  the  verdict  found  for  the  plaintiff 

tDep?ace  where  be*ng  f°r  a  8um  ^or  l^e  recovery  of  which  a  plaint  might 
the  contract      have  been   entered  in  a  County  Court  pursuant  to  the 

was  entered  y  r 

into,  was  within  9  &  10  Vict.  C.  95. 

ofVcounty  The  affidavit  of  the  defendant,  in  support  of  the  rule, 

which  thede-  8tatec*  "  ^at  ^e  action  was  brought  to  recover  a  sum  of 
fendant  resided,  §1.   17*.  6d.,   for  the  board,   lodging,    and   education   of 

the  defendant  ,  ,  ' 

alone  swore      defendants  son,   from   Michaelmas    to   December,    1848. 

to  a  conver- 
sation, in  the 

course  of  which  he  alleged  tho  contract  to  have  been  made,  without  shewing  that  any  other 
person  was  present  who  could  depose  to  the  fact ;  and  the  plaintiff  denied  the  contract  having 
been  then  made,  and  alleged  that  it  was  entered  into  at  a  different  time  and  place :  the  Court 
refused  to  permit  a  suggestion  to  be  entered. 


Caterer 

v. 

Dkan. 
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That  about  a  week  before  the  deponent's  son  commenced  L-  M- 1  R 
hi  board,  lodging,  and  education  aforesaid,  the  plaintiff  - 
called  upon  the  deponent  at  his  then  residence  at  Waltham, 
St  Lawrence,  in  the  county  of  Berks,  where  this  depo- 
nent then  dwelt,  and  where  and  when  the  contract  for 
the  board,  lodging,  and  education  aforesaid  was  entered 
into  between  this  deponent  and  the  plaintiff;  and  that  he 
continued  to  dwell  there  from  the  date  of  the  said  contract 
until  and  after  the  time  this  present  action  was  brought" 
He  affidavit  went  on  to  state,  that  the  parties  lived  within 
twenty  miles  of  each  other,  and  that  each  of  them,  at  the 
time  of  the  commencement  of  this  action,  dwelt  within  the 
jurisdiction  of  the  County  Court  of  Berkshire,  the  dwelling 
of  the  plaintiff  being  in  the  Reading  district  of  the  said 
Court,  and  the  dwelling  of  this  deponent  being  in  the 
Windsor  district  of  the  same  Court. 

The  affidavit  in  answer  was  made  by  the  plaintiff,  and 
stated  as  follows: — "That  he,  this  deponent,  first  became 
acquainted  with  the  defendant  on  a  Sunday,  in  the  month 
of  September,  in  1848,  while  visiting  ill  the  neighbourhood 
of  the  defendant's  residence  at  Waltham,  St  Lawrence,  in 
Maidenhead,  in  the  said  county  of  Berks,  and  that  on  such 
occasion  the  defendant  inquired  of  the  deponent  as  to  his, 
the  deponent's,  terms,  for  the  board  and  education  of  a  boy, 
aged  about  eleven  years,  as  a  weekly  boarder ;  and  that  the 
deponent  then  stated  what  Ins  terms  were,  and  the  de- 
fendant then  said,  that  they  appeared  to  be  very  fair.     That 
he,  the  deponent,  never  had  any  other  conversation  with  the 
defendant  in  connection  with  his,  the  deponent's,  school,  or 
bis  terms,  until  the  defendant  brought  his  son,  George 
Buxton  Dean,  to  his,  the  deponent's,  school,  at  Reading 
aforesaid,  about  a  fortnight  after  the  Sunday  above  men- 
tioned.   That  no  contract  whatever  for  the  board,  lodging, 
and  education  of  the  defendant's  son  was  made  between  the 
deponent  and  the  defendant,  until  the  said  boy  was  brought 
to  the  deponent's  school  at  Reading  aforesaid,  and  that  he, 

the  deponent,  did  not  enter  into  any  arrangement  with  the 
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defendant  on  the  said  Sunday  above  mentioned,  nor  at  any 
other  time,  until  the  said  son  of  the  defendant  was  so 
brought  and  left  with  him,  the  deponent,  as  aforesaid.   That 
the  place  of  the  defendant's  residence,  *  Waltham,  St  Law- 
rence,' although  in  the  said  county  of  Berks,  and  within 
ten  miles  distance  from  Reading,  is  in  the  district  of,  and 
subject  to  the  jurisdiction  of,  the  Berkshire  County  Court, 
at  Windsor,  in  the  said  county  of  Berks,  and  that  the  place 
of  the  deponent's  said  residence  at  Reading  aforesaid  is  in 
the  district  of,  and  subject  to  the  jurisdiction  of,  the  Berk- 
shire County  Court,  at  Reading  aforesaid,  and  that  each 
place  is  subject  to  a  separate  and  distinct  jurisdiction,  as 
the  deponent  has  been  informed  and  believes.     That  no 
contract  between  him,  the  deponent,  and  the  defendant, 
was  ever  at  any  time   entered   into  for  the  said  board, 
lodging,  and  education  of  the  defendant's  son,  within  the 
jurisdiction  of  the  said  Berkshire  County  Court,  at  Windsor, 
within  which  jurisdiction  the  defendant  dwelt,  and  carried 
on  his  business  at  the  time  this  action  was  brought ;  and 
that  the  cause   for  which  this  action  was  brought  arose 
wholly  and  in  every  material  point  within  the  jurisdiction 
of  the  said  Berkshire  County  Court,  at  Reading,  within 
which  jurisdiction,  he,  the  deponent,  then  dwelt,  and  still 
dwells." 


Unthank  shewed  cause.  The  ground  for  this  suggestion 
is,  that  the  contract,  for  the  breach  of  which  this  action  is 
brought,  was  made  within  a  County  Court  district,  within 
which  the  defendant  dwelt.  This  ground  is  supported  by 
the  affidavit  of  the  defendant  only,  and  the  affidavit  of  the 
plaintiff  in  answer  distinctly  contradicts  the  fact  It  is  sub- 
mitted, that  under  these  circumstances  the  rule  must  be 
discharged.  The  defendant  ought  to  come  here  with  evi- 
dence which  might  be  adduced  upon  the  trial  of  the  sugges- 
tion, or  at  any  rate  should  shew  affirmatively  that  such 
evidence  exists.  The  plaintiff  ought  not  to  be  deprived  of 
his  costs,  and  put  to  incur  the  expenses  of  a  trial  upon  the 


Dean. 
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suggestion,  except  upon   the  clearest  and  most  distinct     L.  M.$  p. 
prima  facie  case  in  favour  of  the  defendant     In  Walker  v.  — - — ■— : — 

Caterer 

FurneU(a)y  which  was  a  motion  to  deprive  the  plaintiff  of       _r. 
costs  under  the  County  Court  Act,  Parke,  B.,  in  giving 
judgment,  says,  "  With  regard  to  what  has  been  said  as  to 
oar  decision   not  being  final,  because  the  plaintiff  may 
tnrerae  the  suggestion,  we  ought  to  be  careful  how  we  put 
a  party  to  the  expense  of  a  traverse,  because  there  are  no 
means  by  which  he  can,  if  successful,  obtain  his  costs."    In 
NoUoth  v.  Crook  (&)>  it  is  true  that  upon  contradictory  affi- 
davits this  Court  permitted  the  suggestion  to  be  entered, 
saying,  that  "  the  question  of  disputed  fact  is  never  decided 
bj  the  Court  on  a  motion  of  this  kind ;"  but  there  the 
question  was  as  to  the  distance  between  the  residence  of 
the  defendant  and  that  of  the  plaintiff,  and  it  could  be 
measured.     Besides,  there  were  affidavits  on  both  sides  of 
other  parties  than  the  plaintiff  and  defendant,  who  might 
be  called  as  witnesses  upon  the  trial  of  the  suggestion. 

Woohner,  in  support  of  the  rule.  The  defendant  is 
entitled  to  enter  a  suggestion.  [Coleridge,  J. — Will  you 
consent  that  the  costs  of  this  motion  and  of  the  trial  of  the 
suggestion  shall  abide  the  event?]  The  defendant,  it  is 
submitted,  is  entitled  to  have  the  present  rule  made  abso- 
lute with  costs.  In  Hayter  v.  Fisk(c),  Coltman,  J.,  says 
"Butler  v.  Corney(d)  establishes  that  it  is  only  necessary 
for  the  defendant  to  make  out  a  prima  facie  case  to  entitle 
himself  to  enter  a  suggestion,  and  in  this  case  we  think  that 
enough  has  been  stated  to  justify  the  motion."  [Coleridge,  J. 
—Yes,  but  the  marginal  note  there  is,  that  "  a  defendant  is 
entitled  to  enter  a  suggestion,"  &c,  "  upon  making  out  a 
primi  facie  case,  which  is  not  denied  by  the  plaintiff."  Here 
the  prima  facie  case  is  denied.] 

(a)  Post,  p.  1 27.  the  Common  Pleas  in  Easter  Term, 

(b)  Ante,  p.  37-  1850.    See  Kirby  v.  Hicksontpost. 

(c)  6  D.  &  L.  355,  6;  S.  C.  (<*)  6D.&L.45;  S.C.  2Exch. 
6  C.  B.  568.     Since  overruled  by  474. 


Dean. 
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r<Xm*t  I.  Coleridge,  J, — No  case  has  been  cited  in  which,  where 
'- —  the  defendant  alone  has  alleged  the  place  where  the  con- 

Caterer. 

v.  tract  was  made  to  be  within  the  jurisdiction  of  the  County 

Court,  and  the  plaintiff  has  denied  that  allegation,  this 
Court  has  granted  permission  to  enter  a  suggestion;  and 
if  we  were  to  adopt  the  general  rule  which  obtains  in 
ordinary  applications  to  the  Court,  where  affidavits  are 
produced  in  opposition,  contradicting  those  on  which  the 
rule  to  shew  cause  has  been  obtained,  the  rule*  would  be 
dismissed.  No  case  has  been  decided  which  shews  that 
the  general  rule  which  the  Court  has  laid  down  does  not 
apply  to  a  case  like  the  present 

The  question,  therefore,  is,  whether  the  affidavit  of  the 
plaintiff  sufficiently  negatives  the  fact  that  the  contract 
was  made  within  the  jurisdiction  of  the  County  Court 
within  which  the  defendant  resided  On  die  one  side,  the 
defendant  swears  that  the  contract  was  entered  into  within 
the  Windsor  district  of  the  County  Court  of  Berkshire ;  on 
the  other,  the  plaintiff  admits  a  conversation  to  have  there 
taken  place,  but  says  that  the  contract  was  not  made  till 
afterwards,  and  out  of  the  district  The  defendant  contents 
himself  with  swearing  generally  as  to  the  legal  result  of  the 
facts;  the  plaintiff,  on  the  contrary,  states  the  facts  with 
particularity;  and  certainly,  if  we  are  to  look  at  the  proba- 
bilities of  the  case,  the  plaintiff's  account  seems  the  most 
natural.  [His  Lordship  here  commented  on  the  facts  of  the 
case.] 

I  wish,  however,  to  be  distinctly  understood  as  confining 
my  decision  to  the  facts  of  this  particular  case.  This  is  not 
a  case  where  the  defendant  brings  forward  a  third  party  to 
swear  to  the  place  where  the  contract  was  made,  or  even 
shews  that  any  one  was  present  at  the  time  when  the  con- 
tract, as  he  alleges,  was  made,  whom  he  might  call  as  a 
witness  on  the  trial  of  the  suggestion  ;  but  here  the  defend- 
ant merely  asserts  the  fact  which  the  plaintiff  denies,  and 
it  does  not  appear  that  any  further  evidence  could  be 
adduced  in  support  of  the  suggestion  than  what  is  here 


[raster  term,]  13  vict.  43 

stated   I  therefore  think,  that  no  sufficient  ground  appears     L-  M-  *  p- 
for  granting  this  application,  and  that  the  present  rule  roust  — " — 

....  _  VATE&E& 

be  duchaxgecL  _». 

Rule  discharged  (a). 

(a)  See  the  next  case. 


Dkan. 


MlLLB  V.  BSST  (a).  [Mag  8.] 

[BaU  Court    Coram  Coleridge,  J.] 

I  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  On  a  motion 
why  he  should  not  bring  into  Court  the  record  in  this  ^^^  to 
ciose  and  carry  in  the  roll,  and  why  the  defendant  should  dfJ>.ri^thf0 
not  be  at  liberty  to  enter  a  suggestion  thereon  to  deprive  costs,  under 
the  plaintiff  of  costs  under  the  County  Courts'  Act  Courts'  Act 

Hie  affidavit  in  support  of  the  rule  was  made  by  the  <f  ^°  ^ 
defendant,  and  stated  that  on  the  trial  of  the  action  before  the  defendant'! 

•**.  i  affidavit  stated 

the  sheriff,  which  was  in  debt  for  money  had  and  received,  that  the  plain- 
and  cm  an  account  stated,  the  plaintiff  "recovered  a  verdict  m  abaction 
far  101,  and  no  more,  upon  an  L  O.  U.  for  that  amount"  JjJ^£^ 
It  negatived  the  exceptions  in  the  128th  section  of  the  and  on  an 
County  Courts'  Act,  (9  &  10  Vict,  c  95),  in  the  usual  "a verdict  for 
manner;  and  then  stated,   "that  the  plaintiff's  cause  of  ^4^^ 
action  wholly  arose  at  Brixton  aforesaid,  in  the  county  of  *•  0iu»" 
Surrey  aforesaid,  and  within  the  jurisdiction  of  the  said  cause  of  action 
Lambeth  County  Court  of  Surrey,"  (within  which  it  was  Within  the*° 
stated  that  the  defendant  dwelt  and  resided),  "and  not  {JJJc^1* 
elsewhere."  Cpu?  ™in 

which  the 

The  affidavits  in  answer  were  made  by  the  plaintiff  and  defendant 

dwelt. 

(a)  Derided  in  Easter  Term,  1850.  m  answer  were 

made  by  the 
pUnthfand  hia  wife,  and  stated  that  the  verdict  was  recovered  "  in  respect  of  an  item  of  \0L 
for  nonev  lent,"  and  they  shewed  that  the  sum  of  102.  had  been  lent  to  the  defendant  out  of 
the  jarisdictkm :  HM,  that  the  suggestion  must  be  entered,  as  it  was  quite  consistent  with  the 
platBtiff*s  affidavits  that  the  1.  O.  XL,  which  was  a  material  part  of  the  cause  of  action,  and  which 
lor  saght  that  appeared  was  the  plaintiff's  sole  evidence,  was  given  within  the  jurisdiction, 
■haoagh  the  money  was  lent  out  of  it 
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his  wife,  and  set  out  the  plaintiff's  particulars  in  the  action, 
which  contained  two  items  of  12/.  and  10L  for  money  lent, 
and  lit  10*.  claimed  as  a  balance.  It  was  then  alleged, 
"that  at  the  trial  the  plaintiff  recovered  a  verdict  for  10L  in 
respect  of  the  item  for  money  lent  on  the  19th  of  December, 
1848."  That  on  or  about  the  said  19th  of  December,  1848, 
he  received  a  letter  from  the  said  defendant  in  his  hand- 
writing, dated  Mitre  Court  Buildings,  Temple,  requesting 
the  loan  of  10£,  and  that  the  plaintiff  on  the  same  day  gave 
the  said  sum  of  10/.  to  his  wife  to  take,  and  that  she  then 
took  the  same  to  the  said  defendant  in  Mitre  Court 
Buildings,  Temple,  aforesaid,  where  he  filled  the  situation 
of  clerk  to  a  Barrister.  That  Mitre  Court  Buildings 
aforesaid  is  within  the  city  of  London,  and  not  within 
the  jurisdiction  of  the  Lambeth  County  Court  for  Surrey. 
That  in  or  about  the  month  of  July  in  the  year  1849, 
deponent  called  on  the  defendant  at  his  employer's  cham- 
here  in  Mitre  Court  Buildings  aforesaid,  and  requested 
payment  of  the  said  sum  of  10/.,  when  the  defendant 
excused  himself  from  then  paying,  but  promised  to  do  so 
shortly.  That  about  a  month  afterwards  he  again  called 
on  the  defendant  at  the  said  chambers  in  Mitre  Court 
Buildings  aforesaid,  and  saw  the  defendant  and  asked  for 
payment,  when  the  defendant  stated  that  he  was  sorry  to  be 
unable  to  pay  just  then,  but  that  he  would  certainly  do  so 
in  a  short  time. 


Hayes  shewed  cause.  This  rule  must  be  discharged. 
The  defendant's  affidavit  is  fully  answered  by  those  of  the 
plaintiff  and  his  wife,  and  the  case  comes  within  the  prin- 
ciple of  the  decision  in  Caterer  v.  Dean  (a),  and  no  sufficient 
ground  appears  for  entering  a  suggestion. 

Lush  in  support  of  the  rule.  It  cannot  be  denied  that 
the  decision  in  Caterer  v.  Dean,  at  first  sight  seems  to 


(a)  Ante,  p.  38. 


Best. 
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throw  some  doubt  upon  the  defendant's  right,  under  the     ^  M-  *  p* 
above  circumstances,  to  have  a  suggestion  entered;  but,  it  is  — — — ' — 

XttlLLS 

submitted,  the  rule  there  laid  down  does  not  apply  to  the  v. 

present  case.  It  has  hitherto  been  supposed  to  be  sufficient 
in  motions  to  enter  suggestions,  that  the  party  should  make 
out  a  prima  facie  case  to  entitle  him  to  the  suggestion,  and 
that  then,  however  strongly  his  affidavits  might  be  contra- 
dicted by  the  opposite  party,  he  has  a  right  to  have  the 
suggestion  entered,  and  the  fact  tried  by  a  jury.  In 
Watson  v.  Quitter  (a),  the  right  to  have  the  fact  tried  by  a 
jury  is  fully  recognised.  In  Peterson  v.  Davis  (&),  the 
Court  doubted  whether,  even  if  the  suggestion  were  entered 
in  the  form  asked  for,  the  plaintiff  could,  in  point  of  law, 
be  deprived  of  costs  under  the  statute ;  but  they  neverthe- 
less allowed  the  defendant  to  make  the  necessary  entry  on 
the  record,  so  as  to  obtain  a  judgment  upon  demurrer, 
which,  if  necessary,  might  be  reviewed  by  a  Court  of  error. 
If,  indeed,  it  were  to  appear  upon  the  defendant's  own 
shewing  that  he  could  produce  no  evidence  at  the  trial  of 
the  suggestion,  of  the  fact  which  he  seeks  to  suggest,  the 
Court,  in  its  discretion,  would  not,  perhaps,  subject  the 
plaintiff  to  the  delay  and  expense  of  trying  a  suggestion 
where  the  fact  confessedly  could  only  be  found  in  one 
way.  The  case  of  Caterer  v.  Dean  (c),  seems  to  have  been 
decided  on  that  principle.  There  a  defendant,  upon  his 
own  affidavit,  simply  shewed  that  the  contract  which  was 
sued  upon,  was  verbally  entered  into  between  him  and  the 
plaintiff  within  the  jurisdiction  of  the  County  Court, 
without  shewing  that  any  one  else  was  present;  and  the 
affidavit,  which  was  contradicted  by  the  plaintiff,  was  held 
insufficient,  as  not  shewing  that  the  fact  existed  in  such  a 
shape,  that  the  defendant  could  give  any  evidence  of  it 
upon  the  trial  of  the  suggestion.  But  it  is  not  necessary 
further  to  consider  this  point,  as  here  the  defendant's  affi- 


(«)  1  D.  &  L.  244;  S.  C.  U  M.         (ft)  6  D.  &  L.  79. 
&W.  760.  (c)  Ante,  p.  3S. 
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davit  remains  uncontradicted.  He  shears  that  the  plaintiff 
recovered  a  verdict  for  10L  "  upon  an  LO.  U.  for  that 
amount,**  "  and  that  the  cause  of  action  wholly  arose  at 
Brixton  aforesaid,"  "  within  the  jurisdiction  of*  the  County 
Court  He  would  be  entitled  to  the  suggestion  if  the  cause 
of  action  "  in  some  material  point9  only*  arose  within  the 
jurisdiction.  The  plaintiff,  in  answer,  merely  swears  that 
in  his  particulars  he  claimed  two  items  of  12£  and  10£,  and 
III  10s.  as  a  balance;  and  that  he  recovered  a  verdict  for 
10£,  "in  respect  of  the  item  for  money  lent,  on  the  19th  of 
December,  1848."  It  is  quite  consistent  with  the  latter 
statement,  that  the  I.  O.  U,  may  have  been  given  within 
the  jurisdiction,  and  have  been  the  only  evidence  offered  in 
support  of  the  £ount  for  money  lent ;  and  yet  the  money 
have  been  lent  out  of  the  jurisdiction.  [NoUath  v.  Crook  (a), 
was  referred  to  in  the  course  of  the  argument] 


Coleridge,  J. — I  think  that  the  statement  made  by  the 
defendant  in  his  affidavit  is  not  necessarily  contradicted  by 
the  plaintiff's  affidavit,  and  that,  therefore,  the  rule  must  be 
absolute  for  entering  a  suggestion.  In  deciding  the  present 
case  upon  this  point,  I  am  not  at  all  desirous  of  avoiding  a 
reconsideration  of  my  decision  in  Caterer  v.  Dean  (i),  if  it 
should  become  necessary.  Without,  however,  going  into 
the  question  now,  I  may  say,  that  the  limitation  suggested 
by  Mr.  Lush  seems  to  me  to  be  a  very  proper  one. 

Rule  absolute. 


(«)  Ante,  p.  37. 


ifi)  Ante,  p.  38. 
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Regina  v.  The  Justices  of  Cambridgeshire.  /«n«arjr26. 

[Ex  parte  The  Newmarket  Railway  Company.] 

[2?<w7  Court.     Coram  Erie,  J.] 

A  RULE  had  been  obtained  in  Michaelmas  Term  last,  On  appeal 
calling  upon  the  justices  in  and  for  the  county  of  Cam-  JS©"^  fiT* 
bridge,  and  upon  the  churchwardens  and  overseers  of  the  8^ndtdtiti1.t 
poor  of  the  parish  of  Dullingham,  in  the  said  county,  to  in  respect  of 
shew  cause  why  the  said  justices  should  not  enter  conti-  grounds  0f 
nuances,  and  hear  an  appeal  of  the  Newmarket  Railway  *PP^^ 


was 


Company,  against  two  several  rates  or  assessments  made  for  und«'  to 
the  relief  of  the  poor  of  the  said  parish  of  Dullingham,  oil  e.  33,  s.  6, 
the  16th  of  July,  1849,  and  the  28th  of  August,  1849;  or  Sf.pJ^?  rf 
why  a  writ  of  mandamus  should  not  issue  commanding  •hoaldhmTe 

J  °   been  given  td 

them  to  enter  continuances,  and  hear  the  said  appeal  the  persons 

It  appeared  from  the  affidavits  upon  which  the  above  The  appellants4 
role  was  obtained,  that  by  a  rate  or  assessment  for  the  relief  Aground  of 
of  the  poor  of  the  parish  of  Dullingham,  itt  the  county  of  •PJ**1  <*me 
Cambridge,  made  on  the  16th  of  July,  1849,  the  New-  section.   The* 
market  Railway  Company  had  been  assessed  in  respect  of  ew,°Scide5" 
their  occupation  of  certain  land,  station,  and  offices,  &c,  in  ^  necewaxt 
the  parish,  in  a  sum  of  71  As.  1£<£,  being  6cL  in  the  pound  to  be  given 
on  a  gross  estimated  rental  of  2882.  5s.,  the  rateable  value  statute.    The* 
being  put  at  the  same  sum ;  and  by  another  rate  made  the  0ffere<Ho 
28th  of  August  in  the  same  year,  in  a  sum  of  9i  12*.  2*i,  ^^of1*' 
being  8 <L  in  the  pound  upon  the  like  estimate.     The  com-  appeal,  and 

n    ,    .     .  .  i  •  i       proceed  with 

pany  gave  notice  of  their  intention  to  appeal  against  the  others  in  re- 
said  rates,  and  that  on  the  5th  of  October  due  notice  and  ^otice^t  all 

was  repaired. 
The  sessions  refused  to  permit  them  to  do  so,  and  dismissed  the  appeal :  Held,  on  motion  for  a 
■^ndsfim,  that  the  sessions  had  power  to  decide  upon  whether  tner  would  permit  the  appel* 
lints  to  abandon  that  particular  ground  of  appeal,  and  proceed  with  the  others ;  and  that  baring 
done  so,  this  Court  would  not  interfere  to  renew  their  decision. 

Where  the  sessions  have  put  a  particular  construction  upon  a  ground  of  appeal,  if  it  will  beat 
that  construction,  this  Court  will  not  renew  their  decision^ 


48  CASES  ON    POINTS   OF    PRACTICE,    &C. 

VoUme  i.      grounds  of  appeal  were  served  upon  the  churchwardens 
and  overseers  of  the  parish.     The  notice  was  in  the  usual 


v.  form,  and  was  addressed  "To  the   Churchwardens  and 

Cambridge-  Overseers  of  the  poor  of  the  parish  of  Dullingham,  in  the 
shire.  county  of  Cambridge,  and  to  each  and  every  of  you."  The 
grounds  of  appeal  were  fifteen  in  number. 

The  tenth  ground  of  appeal  was  because  the  appellants 
were  rated  upon  the  gross,  instead  of  the  net,  rental  of  their 
premises,  &c,  contrary  to  the  provisions  of  the  statute. 

The  eleventh  ground  of  appeal  was  as  follows : — "  That 
upon  the  face  of  the  said  rates  and  assessments,  and  each  of 
them,  it  appears,  and,  the  fact  is,  that  the  said  Newmarket 
Railway  Company  are  in  and  by  the  said  rates  and  assess- 
ments, and  each  of  them,  rated,"  &c,  "  for  and  in  respect  of 
the  said  land,"  &c,  "  in  a  greater  and  higher  proportion  than 
divers  other  persons,  namely,"  (here  followed  the  names  of 
five  and  twenty  persons,  two  of  whom  were  the  church- 
wardens of  Dullingham)  "  whose  names  are  inserted  in  the 
said  rates,"  &c,  "and  who  are  thereby  rated,"  &c,  "as  the 
occupiers  of  tenements,  hereditaments,  and  premises  in 
your  said  parish  of  Dullingham;  inasmuch  as  the  said 
Newmarket  Railway  Company"  "  are,  as  appears  upon  the 
faces  and  face  of  the  said  rates,"  &c,  "  respectively,  in  and 
by  the  said  rates,"  &c,  "  respectively  rated,"  &c,  "  upon 
the  gross  estimated  rental  of  the  said  land,"  &c, "  in  respect 
of  which  the  said  company  was  rated,"  &c. :  "  whereas  the 
said  persons  above  mentioned  and  referred  to,  or  some  of 
them,  are  in  and  by  the  said  rates,"  &c, "  and  each  of  them, 
as  also  appears  upon  the  faces  and  face  of  the  said  rates," 
&c.,  "  respectively  rated,"  &c,  "  upon  amounts  less  than  the 
gross  estimated  rentals  of  the  tenements,  hereditaments  and 
premises,  occupied  by  the  said  persons  above  mentioned,  or 
some  of  them,  and  in  respect  of  which  they  were  rated," 
&c,  "in  and  by  the  said  rates  respectively." 

Amongst  the  other  grounds  of  appeal  there  were  some  in 
respect  of  which  no  notice  was  required  to  be  given,  such 
as  that  the  rates  were  bad  upon  the  faces  thereof;  that  they 
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were  not  published  and  allowed  in  due  course  of  law,  &c;     *~  M-  b  p- 

and,  fifteenthly,  that  the  company  were  "  assessed  at  too  — — '■ — 

large  a  sum,  and  in  an  unfair  proportion,  in  comparison  with  t>. 

the  sum  and  proportion  assessed  on  all  the  other  inhabitants    Cambridge* 
and  occupiers  whose  names  are  mentioned  in  the  said  rates." 

The  appeal  came  on  to  be  heard  at  the  October  Quarter 
Sessions,  1849,  for  the  county  of  Cambridge,  when  the 
appellants  proved  the  service  of  the  notice  and  grounds  of 
appeal  on  the  churchwardens  and  overseers,  and  were  pro- 
ceeding with  the  appeal  when  they  were  stopped  by  an 
objection  on  the  part  of  the  respondents,  that  they  had  not 
proved  that  the  several  persons  whose  names  were  men- 
tioned in  the  eleventh  ground  of  appeal,  had  been  duly 
served  with  the  notice  and  grounds  of  appeal.  The  appel- 
lants insisted  on  their  right  to  be  heard  in  support  of  that 
ground  of  appeal  without  proving  any  such  notices ;  but 
submitted  that  even  if  they  were  not,  they  ought  not  to  be 
prevented  from  going  into  the  other  grounds  of  appeal  in 
which  the  names  of  third  persons  were  not  referred  to; 
and  they  offered  to  abandon  the  eleventh,  and  call  wit- 
nesses in  support  of  the  other  grounds  of  appeal.  This, 
however,  the  sessions  refused  to  permit,  and  dismissed  the 
appeal. 

The  affidavits  in  answer  shewed  that  the  sessions  had 
dismissed  the  appeal  on  the  ground  of  the  insufficiency  of 
the  notice  served,  before  the  appellants  offered  to  abandon 
the  eleventh  ground  of  appeal ;  and  that  the  chairman,  in 
answer  to  that  application,  said,  "You  cannot  withdraw  the 
eleventh  ground  of  appeal  after  you  find  the  decision  of  the 
Court  against  you*" 

The  sessions,  having  dismissed  the  appeal,  the  present 
rule  was  afterwards  obtained,  against  which 

Watson  and  Worlledge  now  shewed  cause.  Two  questions 
will  be  raised  in  the  present  case.  First,  whether  it  was 
necessary  to  serve  the  persons  whose  names  were  set  out  in 
the  eleventh  ground  of  appeal,  with  notice  and  grounds  of 
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Volume  /.      appeal,  pursuant  to  the  statute  41  Geo.  3,  c.  23,  s.  6 ;  and, 
-  secondly,  whether,  if  it  were,  and  the  objection  were  taken 


v.  at  the  trial  before  the  quarter  sessions,  the  appellants  conld, 

Cammidoe-    a^er  a  decision  against  them,  abandon  that  ground  of 
shirk.        appeal  and  proceed  upon  others,  with  regard  to  which  no 
notice  was  necessary  to  be  given.     And  of  these  two  ques- 
tions, it  is  submitted,  the  former  must  be  answered  in  the 
affirmative,  and  the  latter  in  the  negative.    The  terms  of 
the  eleventh  ground  of  appeal  rendered  it  necessary  that 
notice  of  it  should  be  given  to  the  twenty-five  persons 
therein  named.     The  17  Geo.  2,  c.  38,  s.  4,  confers  the 
right  to  appeal  against  any  poor  rate,  upon  reasonable  notice, 
to  be  given  to  the  churchwardens  and  overseers  of  the 
parish  only.     And  section  6  provides,  that  the  sessions  shall 
amend  the  rate  "  in  such  manner  only  as  shall  be  necessary 
for  giving  such  relief,  without  altering  such  rates  or  assess- 
ments, with  respect  to  other  persons  mentioned  in  the 
same."    The  41  Geo.  3,  c  23,  s.  4,  enacts,  that  notices  of 
appeal  shall  be  in  writing,  and  shall  be  given  to  any  of  the 
churchwardens  or  overseers  of  the  parish,  and  shall  state 
and  specify  the  particular  grounds  of  appeal ;  "  and  upon 
the  hearing  of  any  appeal  from  or  against  any  such  rate," 
&c,  "  the  Court  of  general  or  quarter  sessions  to  which  such 
appeal  shall  be  made,  shall  not  examine  or  inquire  into  any 
other  cause  or  ground  of  appeal  than  such  as  are  or  is 
stated  and  specified  in  the  notice  of  appeal."    Section  5  of 
the  same  statute  enacts,  "that  with  the  consent  of  the 
overseers,"  "and  with  the  consent  of  any  other  person 
interested  therein,"  the  Court  may  hear  the  appeal  though 
no  such  notice  have  been  given.     Section  6  enacts,  "  that 
if  any  person,"  &c,  "  shall  appeal  against  any  rate,"  &c, 
"because  any  other  person,"  &c,  "is"  "rated,"  &c.,  "in  any 
such  rate,"  &c,  "at  any  greater  or  less  sum  of  sums  of 
money  than  the  sum  or  sums  at  which  he,"  &c,  "  ought  to 
be  rated,"  &c.,  "  therein,  or  for  any  other  cause  that  may 
require  any  alteration  to  be  made  in  such  rate,"  &c  "  with 
respect  to  any  other  person,"  &c^  "  then  and  in  every  such 
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case  the  person,"  &c.,  *  so  appealing,"  *  shall  give  such    L-  M-  b  p- 
notice  of  appeal,  in  writing  as  hereinbefore  mentioned,  not 


only  to  the  churchwardens,"  &c.,  "but  also  to  the  other  v. 

person,"  &c,  "  so  interested  or  concerned  in  the  event  of  cijIi»SDOE. 
such  appeal  as  aforesaid;  and  such  other  person,"  &a,  «»■. 
*  shall,  if  he,"  &c,  "  shall  so  desire,  be  heard  upon  the 
said  appeal;  and  it  shall  be  lawful  for  the  Court  of 
general  or  quarter  sessions,"  &c,  "  on  the  hearing  of  such 
appeal,  to  order  the  name,"  &c,  "  of  such  other  person," 
&c,  "  to  be  inserted  in  such  rate  or  assessment,  and  him," 
&c.,  "  to  be  therein  rated  and  assessed  at  any  sum  or 
sums  of  money ;  or  to  order  the  name,"  &c,  "  to  be  struck 
out,*  &c,  u  or  the  sum  or  sums  at  which  he,"  &c.,  "  is" 
"  rated  or  assessed  therein,  to  be  altered,  in  such  manner 
as  the  said  Court  shall  think  right;  and  the  proper  officer 
of  the  said  Court  shall  forthwith  add  to  or  alter  the  rate  or 
assessment  accordingly."  The  eleventh  ground  of  appeal 
is  in  effect,  that  the  appellants  are  overrated  in  respect  of 
certain  parties  named,  and,  therefore,  the  casecomes  under 
the  section  last  referred  to,  and  notice  of  appeal  ought  to 
have  been  given  to  those  parties.  The  reason  given  why 
they  are  overrated,  would  not  restrict  the  ground  of  appeal 
at  the  trial;  and  it  is  submitted,  that  under  the  terms  of  the 
6th  section  of  the  41  Geo.  3,  c.  23,  the  sessions  might  have 
altered  the  sums  in  which  the  parties  named  were  res- 
pectively rated.  That  this  ground  of  appeal  was  not  simply 
because  the  appellants  were  rated  in  respect  of  a  gross 
rental,  instead  of  on  a  net  rental,  as  required  by  the 
statute,  is  clear  from  a  separate  ground  of  appeal  being 
addressed  specifically  to  that  objection.  The  plain  and 
simple  reading  of  this  ground  of  appeal  is,  that  the  appel- 
lants complain  that  they  are  overrated  in  respect  of  the 
parties  named,  since  they  are  rated  on  their  gross  rental, 
whilst  the  parties  named  are  rated  respectively  upon  less 
than  the  gross  rental  of  their  property.  The  sessions  are 
not  bound,  however,  to  read  this  ground  of  appeal  with  the 
strictness  of  a  special  plea.    They  have  put  a  construction 

e  2 
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Volume  i      on  jt  which  it  is  capable  of  bearing,  and  this  Court  will 
* — not  interfere   to  question   the   propriety  of  it;    Reg.   v. 


v.  Justices  of  Kesteven  (a).     In  Rex  v.  Justices  of  Suffolk  (b\ 

Cambridge-    one  ground  of  appeal  was,  that  the  appellant  was  rated, 

shire.        jn  respect  of  his  lands,  in  a  higher  proportion  than  all 

the  other  inhabitants  mentioned  in  the  rate;  and  it  was 

objected,  that  notice  of  the  appeal  ought  to  have  been 

given   to   every  person   mentioned  in  the  rate;   but  the 

Court  held  that  that  need  not  be  done,  and  Bayley,  J.,  in 

giving  judgment,  says,  "  The  statute  41  Geo.  3,  c.  23,  first 

gave   to   the  justices    the    power  of  amending   the   rate 

appealed  against,  instead  of  altogether  quashing  it;    but 

required  the  grounds  of  the  appeal  to  be  stated,  and  notice 

to  be  given  to  the  parties  affected  by  the  appeal.     So  that 

where  the  ground  is  that  A.,  6.,  or  C,  are  underrated,  it 

would  be  necessary  to  give  notice  to  those  individuals :  but 

where  the  ground  of  complaint  is,  that  the  party  appealing 

is  overrated  in  respect  to  all  the  rest,  then  it  would  not  be 

necessary,  because  the  alteration  sought  is  the  diminution 

of  his  assessment  only,  and  the  rest  of  the  rate  remains 

entire."    In  Rex  v.  Brooke  (c),  it  was   held,  that   where 

the  ground  of  appeal  against  a  poor  rate  is  the  omission 

of  some  person  who  ought  to  be  rated,   the  justices  at 

sessions  cannot  hear  the  appeal,  unless  notice  of  it  have 

been  given  to  the  party  said  to  be  improperly  omitted. 

In  The  Queen  v.  Justices  of  Cambridgeshire  (<f),  the  appellants 

against  a  poor  rate  objected  to  the  rating  on  twelve  persons; 

notice  of  objection  was  proved  to  have  been  served  only  on 

eight  out  of  the   twelve,  and  the  sessions  dismissed   the 

appeal,  because  the  service  of  notice  on  all  the  twelve  was 

not  proved,  although  there  were  other  grounds  of  appeal, 

(a)  3Q.B,  810 ;  S.  C.  1  D.  cause  against  the  rule  for  a  man- 

&  M.  1 13.  damus ;  and  F.  Gunning  and  Birch 

(fi)  1  B.  &  A.  640.  in  support  of  the  rule.      Cited 

(c)  9  B.  &  C.  915  ;  S.  C*  4  M.  from  7  Just  of  the  Peace,  306,  7 ; 
&  R.  719.  and  from  the  briefs  and  notes  of 

(d)  Q.  B.  May  9,  1843.   Byles,  counsel  in  the  case,  which  were 
Serjt,    and    Worlledge,    shewed  produced  in  Court. 
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with  respect  to  which  no  notice  was  required  to  be  given ;    L.  M.  $r  P. 


and  this  Court  refused  to  Grant  a  mandamus  to  the  sessions  -    n 

11  t  ,  i  Begina 

to  compel  them  to  hear  the  appeal.  v. 

As  to  the  second  point,  it  is  submitted  that  the  appel-  cambridgk- 
lants  could  not  abandon  the  eleventh  ground  of  appeal  «"**• 
at  their  pleasure.  Where  a  party  appeals,  on  the  ground 
that  other  persons  named  are  underrated,  the  giving  notice 
to  those  persons  is  a  condition  precedent  to  the  appellants 
having  a  locus  standi  in  Court ;  and  when  it  is  shewn  that 
no  notice  has  been  given,  the  appeal  must  be  dismissed. 
At  any  rate,  it  is  in  the  discretion  of  the  sessions  to  refuse 
to  allow  a  ground  of  appeal  to  be  abandoned,  and  as  the 
appellants  chose  to  insist  that  a  notice  was  not  necessary, 
and  took  the  judgment  of  the  Court  of  quarter  sessions 
upon  the  point,  this  Court  will  not  interfere. 

Hawkins  and  A  M.  Newton,  in  support  of  the  rule.  The 
eleventh  ground  of  appeal  did  not  require  any  notice  of  it 
to  be  given  to  the  parties  therein  named.  The  whole  of 
that  ground  of  appeal  taken  together,  shews  that  the  objec- 
tion to  the  rate  was  not  that  other  parties  were  improperly 
underrated,  but  that  the  appellants  were  overrated  in  being 
rated  on  a  gross  rental,  while  the  persons  named  were  rated 
in  respect  of  a  net  rental.  Such  a  ground  of  appeal  did 
not  require  a  notice  to  be  given  under  the  statute,  as  no 
objection  was  made  to  the  rating  of  the  parties  named. 
Hie  ground  of  appeal  in  Rex  v.  Justices  of  Suffolk,  differs 
from  the  present  one  only  in  the  circumstance  that  there 
the  objection  was  that  all  the  other  inhabitants  were  pro- 
perly rated,  but  that  the  appellant  was  not ;  whilst  here  it 
is  that  some  only  of  the  inhabitants  named  are  properly 
rated,  whilst  the  appellant  is  not  In  Rex  v.  Brooke,  it  does 
not  appear  whether  there  were  any  other  grounds  of  appeal, 
but  if  there  was  only  the  one  mentioned,  that  decision  is 
quite  consistent  with  the  appellants9  argument  The  case 
of  Reg.  v.  Justices  of  Cambridgeshire,  is  distinguishable. 
There  the  parties  named  in  the  ground  of  appeal  were 
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respondents  in  the  appeal,  and  were,  consequently,  ac- 
cording to  the  general  rule,  entitled  to  notice  of  appeal. 

But  even  if  a  notice  were  required  in  respect  of  the 
eleventh  ground  of  appeal,  it  was  competent  to  the  appel- 
lants to  abandon  that  ground  and  rely  on  the  other  objec- 
tions, in  respect  of  which  no  notice  was  required  to  be 
given  (a) ;  and  it  is  the  every  day  practice  to  do  so. 
[They  referred  also  to  Jacklin  v.  Fytche(b),  and  Breese 
v.  Jerdein  (c).] 


Erle,  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  case  of  Reg.  v.  Justices  of  Kesteven(d), 
establishes  the  doctrine,  that  where  justices  in  sessions 
decide  upon  a  point  preliminary  to  the  whole  case,  such  as 
the  construction  to  be  put  upon  a  notice  of  appeal,  if  the 
document  be  capable  of  the  construction  given  to  it  by 
the  Court  below,  this  Court  will  not  interfere.  Here,  the 
Court  below  have  put  a  construction  on  the  ground  of 
appeal  in  question,  namely,  that  it  was  in  effect  an  appeal 
on  the  ground  that  the  appellants  were  overrated,  and  that 
the  other  parties  therein  named  were  underrated;  and 
inasmuch  as  there  is  a  difference  between  saying  that  a 
party  is  overrated  in  respect  of  the  rest  of  the  inhabitants 
generally,  and  overrated  in  respect  of  certain  persons  named, 
— since  in  the  one  case  it  admits  the  rate  to  be  generally 
correct,  and  impugns  it  only  so  far  as  the  appellant's  own 
assessment  is  concerned,  whilst  in  the  other  it  seems  to  me 
to  allege  an  alternative  proposition,  either  that  the  appellant 
is  overrated,  or  that  the  parties  named  ought  to  be  rated 
more  highly,  I  think  that  this  Court  ought  not  to  interfere  to 
review  the  construction  which  the  sessions  have  put  upon  it 

Taking  it,  then,  as  the  case  of  an  appeal  in  which  a 
notice  was  by  statute  required   to  be   given  in  order  to 


(a)  See  Rex  v.  Justices  qf  West- 
moreland, 10  B.  &  C.  226. 
(6)  14  M.&  W.  381. 
(c)  4   Q.  B.   585  ;  S.  C.   2  G. 


&  D.  720,  n.  (a). 

(<i)  3  Q.  B.  810;  S.  C.  1  O. 
&  M.  113. 
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enable  the  sessions  to  hear  the  appeal,  and  in  which  no 
notice  was  given,  I  think  that  the  sessions  exercised  a  wise 
discretion  in  treating  the  parties  named  in  the  ground  of 
appeal  as  if  they  had  been  in  fact  made  respondents  to 
the  appeal,  and  in  refusing  to  hear  the  other  grounds  of 
appeal,  because  no  notice  had  been  given  to  them;  and 
the  case  of  Reg.  v.  Justices  of  Cambridgeshire  is  a  direct 
authority  that  the  sessions  may  dismiss  an  appeal  on  this 
ground.  Whether  or  not  the  appellants  offered  to  abandon 
this  ground  of  appeal  before  the  sessions  had  given  their 
decision  on  the  necessity  of  a  notice  being  given,  I  think 
is  immaterial,  as  I  am  of  opinion  that  the  sessions  were  not 
bound  to  accede  to  the  application,  but  had  power  to  reject 
the  offer  and  dismiss  the  appeal ;  and  having  done  so,  that 
this  Court  will  not  interfere  with  the  exercise  of  their 
discretion  in  the  matter. 

Rule  discharged. 
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Ex  parte  Stephen  Kelcey,  Lord  of  the  Manor  of  East    January  28. 

Leigh. 

[In  re  the  Lymtnge  Inclosure  Award.] 


[Bail  Court    Coram  Erie,  J.] 

JrRENTICE  moved  for  a  writ  of  certiorari  under  the 
8  ft  9  Vict  c.  118,  s.  44,  to  remove  the  award  of  the 
assistant  inclosure  commissioner  herein,  determining  the 
boundaries  of  the  manors  of  East  Leigh  and  Lyminge,  in 
the  county  of  Kent,  into  this  Court. 

The  application  was  made  on  behalf  of  Mr.  Stephen 
Kelcey,  Lord  of  the  Manor  of  East  Leigh,  upon  affidavits, 
stating  a  service  upon  the  inclosure  commissioners  of  a 
notice  by  Mr.  Kelcey  of  his  dissatisfaction  with  the  award, 
determining  the  boundaries  of  his  said  manor,  and  of  the 


A  rule  for  a 
certiorari  to 
bring  up  the 
award  of  an 
assistant  in- 
closure com- 
missioner, 
under  the 
8  &  9  Vict, 
c  118,8.  44, 
is  a  rule  abso- 
lute in  the  first 
instance. 
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Volume  i.      grounds  of  such  dissatisfaction,  and  of  his  having  an  interest 
'  —  in  the  award,  and  of  his  intention  to  move  for  a  writ  of  cer- 


Kelcey.  tiorari,  and  to  proceed  according  to  the  act  of  Parliament ; 
and  also  a  service  of  a  notice  upon  the  commissioners  reciting 
the  former  notice,  and  stating  that  at  the  expiration  of  eight 
days  this  Court  would  be  moved  for  a  writ  of  certiorari,  and 
that  he,  Stephen  Kelcey,  was  desirous  of  obtaining  the  said 
writ  of  certiorari,  in  order  that  the  boundaries  referred  to  in 
the  said  award  and  determination  should  be  settled  and 
ascertained  by  a  jury.  The  affidavits  stated  the  publication 
and  service  of  the  award,  and  set  forth  certain  facts  to  shew 
that  the  assistant  commissioner  had  come  to  a  wrong  decision. 

Prentice.  The  party  is  entitled  to  a  writ  of  certiorari, 
under  the  8  &  9  Vict  a  118,  s.  44 ;  and  the  only  question 
is,  whether  it  should  be  a  rule  absolute  in  the  first  instance, 
or  a  rule  nisi  only.  It  is  submitted,  that  under  the  act  of 
Parliament,  upon  these  affidavits,  the  writ  of  certiorari  must 
be  issued,  and  that  no  cause  can  be  shewn  against  such  a 
rule.  [Erk,  J. — The  usual  practice,  as  I  am  informed,  in 
cases  under  the  Tithe  Commutation  Act,  is  to  have  the 
rule  for  a  certiorari  nisi  only  in  the  first  instance.]  By  the 
44th  section  of  the  present  act,  the  motion  is  to  be  made 
'*  within  six  calendar  months  next  after  publication  of  the 
said  boundaries," "  and  after  the  expiration  of  the  said  term 
of  six  calendar  months  the  determination  of  the  commis- 
sioners or  assistant  commissioner  shall  not  be  removed  or 
removable  by  certiorari,  or  any  other  writ  or  process  what- 
soever." If  a  rule  nisi  only  be  granted,  as  it  cannot  be  made 
absolute  till  next  Term,  more  than  six  months  will  elapse  in 
this  case  between  the  publication  of  the  award  and  the  writ 
issuing.  This  is  probably  the  first  application  under  the 
act,  and  the  Court  will,  on  seeing  that  the  terras  of  the  act 
have  been  complied  with,  and  that  no  cause  is  likely  to  be 
shewn  against  the  motion,  grant  the  rule  absolute  in  the 
firet  instance,  and  save  the  parties  any  further  expense ;  as 
the  writ  is  the  mere  formal  proceeding,  by  which  the  Court 
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is  enabled,  on  the  award  being  brought  before  them,  to     L-  M-  £  P. 
direct  a  feigned  issue  to  be  tried  to  ascertain  the  rights  of — '- — 

,  .  Ex  parte 

the  parties.  Kelcky. 

Erle,  J. — As  soon  as  the  party  has  brought  himself 
within  the  terms  of  the  44th  section,  he  is  entitled  to  the 
writ.  That  section  says, "  that  any  person  interested  in  the 
determination,"  &c,  and  "  dissatisfied  with  such  determi- 
nation," "may,"  on  complying  with  certain  requisites, 
"move  the  Court  of  Queen's  Bench  to  remove  the  said 
determination"  "  by  certiorari  into  the  said  Court"  The 
affidavits  in  the  present  case  shew  that  the  requisitions  of 
the  statute  have  been  complied  with.  The  question  is, 
whether  it  should  be  a  rule  nisi  only,  or  a  rule  absolute,  in 
the  first  instance ;  I  do  not  very  well  see  what  cause  could 
be  shewn  in  a  case  like  the  present,  and,  therefore,  I  think 
it  is  the  most  convenient  course  to  hold  that  the  party  is 
entitled  to  a  rule  absolute  in  the  first  instance. 

Rule  absolute. 


Hoare,  a  Pauper,  v.  Coupland. 

[In  the  Queen's  Bench.  January  \  4,25. 

Coram  Patteson,  J.,  Coleridge,  J.9  and  Wightman,  J.  (a).] 

IN  this  case  the  plaintiff,  who  sued  in  forma  pauperis,  had  A  plaintiff  who 
recovered  a  verdict  for  50£  at  the  sittings  after  Trinity  ^  order  to 
Term,  1849,  before  Lord  Denman.     She  applied  to  the  *°*£J^ 
proper  officer  of  the  Court  to  sign  judgment,  but  he  had  which  order 

sisting,  is 
entitled  to  sign 
(a)  Lord  Denman,  C.  J.,  was  absent  through  illness.  judgment 

upon  a  verdict 
in  his  favour, 
without  payment  of  any  fee  ;  although  he  has  recovered  a  sum  exceeding  bL 
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Vthau  l      refused  to  permit  her  to  do  so,  except  upon  payment  of 

— - — '■ —  the  usual  fee  of  8*. ;  on  the  ground  that  a  pauper  recovering 

v.  a  verdict  for  more  than  5L  was  bound,  by  the  practice  of 

AND*     the  Court,  to  pay  the  usual  fee  upon  signing  judgment 

Upon  an  affidavit  of  these  facts,  and  that  the  order  to  sue 

in  forma  pauperis  was  still  in  force,  and  that  the  plaintiff 

was  not  worth  8*. ; 

Carter  now  moved  that  the  Master  should  be  directed 
to  sign  the  judgment  gratis.  The  stat.  11  Hen.  7,  c.  12, 
enacts,  that  the  Judges  of  this  Court "  shall  appoint  attorney 
or  attornies  for  the  same  poor  person  or  persons,  and  all 
other  officers  requisite  and  necessary  to  be  had  for  the 
speed  of  the  said  suits  to  be  had  and  made,  which  shall  do 
their  duties  without  any  reward  for  their  counsels,  help,  and 
business  in  the  same."  These  words,  it  is  submitted,  in- 
clude the  officers  of  the  Court.  It  is  true  that  it  is  laid 
down  in  2  Chit  Archb.  Pr.  1122,  8th  ed.,  that  if  the  pauper 
"  afterwards  have  judgment  in  the  action  for  more  than  5£, 
the  counsel,  attorney,  and  officers  are,  it  seems,  entitled  to 
their  fees,  at  least  to  such  fees  as  shall  be  allowed  by  the 
Master  in  taxing  the  costs;"  and  for  this  James  v.  Harris  (a) 
is  cited  as  an  authority.  That  case,  however,  is  no  formal 
decision,  but  merely  an  expression  of  belief,  upon  the  part 
of  the  learned  Judge  who  tried  the  cause,  that  the  practice 
was  that  the  officers  of  the  Court  received  their  fees  in  such 
cases.  In  Gougenheim  v.  Lane  (A),  however,  upon  its  being 
urged  that  where  a  plaintiff  suing  in  forma  pauperis  reco- 
vered a  verdict  for  more  than  5L9  the  officers  of  the  Court 
took  their  usual  Court  fees,  Parke,  B.,  observed,  "  It  is 
difficult  to  see  how  the  officers  are  entitled  to  their  fees, 
even  if  51.  are  recovered."  In  a  subsequent  case  of  Pratt 
v.  Defame  (c),  the  same  learned  Judge  observes :  "  It  has 
certainly  been  a  long  established  practice,  that  a  pauper 

(a)  7  C.  &  P.  257.  (c)  10  M.  &  W.  509,  513  ;  S.C. 

(&)  4  Dowl.  482,  5.  2  Dowl.  322,  N.  S. 


HILARY  TERM,   13  VICT.  69 

shall  pay  no  costs  whatever;  and  the  principle  on  which  it     ^t££  P' 
rests  was  doubtless  this,  that  it  would  be  a  great  wrong  to 


CODPLAND. 


HOAEE 

compel  a  person  to  pay  costs  who  is  totally  destitute  of  ^  •• 
money."  The  reason  applies  to  the  present  case.  The 
plaintiff,  it  is  true,  has  obtained  a  verdict  in  his  favour,  but 
it  still  remains  to  be  seen  if  he  can  realise  the  fruits  of  it. 
The  attorney  is  not  bound  to  pay  this  fee ;  for  although, 
if  he  did  pay  it,  he  would  be  entitled  to  claim  it  from  the 
defendant ;  and  if  he  succeeded  in  obtaining  the  amount 
without  having  paid  them,  he  would  probably  be  liable  to 
an  attachment  if  he  refused  to  do  so ;  yet,  as  he  may  never 
succeed  in  obtaining  any  costs  at  all  from  the  defendant,  he 
is  not  bound  to  adventure  the  money. 

Cur*  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 
Pattbson,  J. — The  question  in  this  case  was,  whether 
the  Master  was  right  in  refusing  to  allow  the  plaintiff,  who 
soed  in  forma  pauperis,  to  sign  judgment  on  a  verdict, 
which  he  had  obtained  for  50/.,  until  he  had  paid  the 
usual  fee.  It  was  said  to  be  the  practice,  that  where  a 
pauper  plaintiff  recovered  a  verdict  for  more  than  5Lf  he 
should  pay  the  fee,  and  have  it  taxed  as  against  the  other 
party.  Whether  that  be  the  right  course  or  not,  where  the 
pauper  plaintiff  or  his  attorney  chooses  to  pay  the  fee,  we 
need  not  now  stop  to  inquire.  The  question  before  us  is, 
whether  the  pauper  can  be  compelled  to  pay  the  fee  before 
signing  judgment,  and  we  are  of  opinion  he  cannot  The 
Master  will,  therefore,  permit  the  plaintiff  to  sign  judgment 
without  the  payment  of  any  fee. 

Rule  accordingly. 
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January  28, 29.  Ex  parte  The  Churchwardens  and  Overseers  of  the 

Parish  of  Burwash. 


A  sum  assessed 
by  way  of  poor 
rate,  is  "  a 
claim  or  de- 
mand** prove- 
able  under  a 
commission 
of  bankruptcy, 
under  the 
5  &  6  Vict. 
c  122,  and  a 
certificate 
under  that 
statute  is 
therefore  a 
bar  to  any 
subsequent 
proceedings 
under  the  stat. 
43  Elit.  c  2, 
to  levy  the 
amount  by 
distress  and 
sale  of  the 
bankrupt's 
goods. 


[Bail  Court     Coram  Erie,  J.] 

A  RULE  had  been  obtained  in  Michaelmas  Term  last, 
calling  upon  R.  Wetherell  and  G.  C.  Conrthope,  Esquires, 
two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
county  of  Sussex,  and  on  Francis  Douglas  Haviland,  a  rate- 
payer in  the  parish  of  Burwash,  in  the  said  county,  to  shew 
cause  why  the  said  two  justices  should  not  issue  their 
warrant  for  the  distress  and  sale  of  the  goods  and  chattels  of 
the  said  F.  D.  Haviland,  in  the  said  parish,  for  the  recovery 
of  the  sum  of  50/.  12s.  6cL,  being  the  amount  assessed  upon 
him  by  a  rate  or  assessment  made  on  the  24th  of  November, 

1848,  for  the  relief  of  the  poor  of  the  said  parish,  under  the 
1 7  Geo.  2,  c.  38 ;  or  why  a  writ  of  mandamus  should  not 
issue  directed  to  the  said  two  justices,  commanding  them  to 
issue  their  warrant  for  the  purpose  aforesaid. 

The  following  facts  appeared  upon  the  affidavits.  On 
the  24th  of  November,  1848,  a  poor  rate  of  3s.  in  the 
pound  had  been  made  for  the  parish  of  Burwash,  in  the 
county  of  Sussex,  of  which  F.  D.  Haviland  was  one  of  the 
ratepayers.  The  rate  was  allowed  on  the  25th,  and  pub- 
lished on  the  26th.  The  sum  in  which  Haviland  was 
rated  amounted  to  50/.  12s,  6cL  On  the  23rd  of  December 
a  fiat  in  bankruptcy  was  issued  against  Haviland,  under 
which  he  obtained  his  certificate  on  the  9th  of  March, 

1849.  The  churchwardens  and  overseers  of  the  parish  of 
Burwash  never  proved  the  rate  of  50/.  12s.  6d.  against  his 
estate  under  the  fiat;  but  on  the  24th  of  August,  1849, 
they  went  before  the  two  justices  mentioned  in  the  above 
rule,  then  sitting  in  petty  sessions  for  the  division  within 
which  the  parish  of  Burwash  is  situate,  for  a  summons 
calling  on  Haviland  to  shew  cause  why  he  should  not  pay 
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the  rate,  as  well  as  a  subsequent  rate  which  had  been  made.     Lt  M-  b  p- 

Haviland  attended  before  the  justices,  and  alleged  his  cer-  - — 

tificate  as  a  bar,  whereupon  the  magistrates  refused  to  grant      Chubch- 

o  ™o«^«f  f„\  WARDENS,  &C 

a  warrant  (a).  of  buewabh. 

Hoggins  shewed  cause.     The  justices  acted  rightly  in 
refusing  to  grant  a  distress  warrant,  the  certificate  of  the 
bankrupt  being  a  discharge  as  to  the  amount  of  the  poor 
rate  in  question.     The  Bankrupt  Act  then  in  force  (the 
5  &  6  Vict.  c.  122,  s.  37),  enacts,  that  the  bankrupt  having 
duly  conformed,  &c,  to  the  laws  in  force  touching  bank- 
rupts, "  shall  be  discharged  from  all  debts  due  by  him  when 
he  became  bankrupt,  and  from   all  claims  and  demands 
made  proveable  under  the  fiat,  in  case  he  shall  obtain  a 
certificate  of  such  conformity,"  &c.     Here  the  bankrupt 
has  obtained  his  certificate,  and  the  amount  of  the  poor 
rate,  although  not  a  debt,  was   "a  claim   and   demand" 
"proveable  under  the   fiat,"  from   which    his  certificate 
released  him.     The   case  of  Harper  v.    Carr  (6),  shews 
that  the  granting  of  warrants  of  distress  for  a  poor's  rate 
by  magistrates,  is  a  judicial  and  not  a  ministerial  act ; 
and  they  ought  first  to  summon  the  party,  and  hear  what 
he  has  to  say  in  his  defence.     And  the  case  of  Davis  v. 
Shapky(c)9  decides  that  under  the  former  Bankrupt  Act 
(6  Geo.  4,  c.  16,  s.  121),  which  enacts,  that  a  bankrupt 
shall  be  discharged  from  all  debts  due  by  him  when  he 
became  bankrupt,  and  from  all  claims  and  demands  thereby 
made  proveable  under   the  commission,  in  case  he  shall 
obtain  his  certificate,  the  goods,  as  well  as  the  person  of  the 
bankrupt,  are  protected  by  the  section. 

Phinn  in  support  of  the  rule.     All  that  the  parties  seek 

(a)  Facta  were  also  stated  in  made ;  but  nothing  turned  upon 

the  affidavits  to  shew  that  Havi-  this, 

land  was  not  in  continuous  occu-  (6)  7  T.  R.  270. 

prion  of  the  premises  during  all  (c)  1  B.  &  Ad.  54. 
the  time  for  which  the  rates  were 
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be  conceded  that  it  formed  a  "claim  and  demand" prove- 


Ex  parte 

Church-  able  under  the  fiat;  Lloyd  v.  Heathcote(d)\  and  no  doubt 
^Bobwash.  tf  lt  had  keen  on^y  recoverable  by  an  execution  in  the 
nature  of  a  fi.  fa.,  the  "  claim"  would  be  barred.  But  here 
the  stat  43  Eliz.  c.  2,  s.  4,  confers  an  extraordinary  remedy. 
It  enacts,  that  "  it  shall  be  lawful,*  "  by  warrant  from  any 
two"  " justices  of  the  peace,"  "to  levy  as  well  the  said  sums 
of  money  and  all  arrearages,  of  every  one  that  shall  refuse 
to  contribute  according  as  they  shall  be  assessed,  by  distress 
and  sale  of  the  offender's  goods."  In  using  the  word 
"  offender's  goods,"  it  seems  to  consider  the  party  as  quasi 
criminally  responsible  for  the  non  payment  of  the  rate.  In 
Palmer  v.  Sutcliffe  (A),  it  was  held,  that  non  payment  of  a 
lighting  and  paving  rate  under  the  provisions  of  a  local  act 
of  Parliament,  was  an  "offence"  against  the  act,  so  as  to 
come  within  the  7  Wm.  4,  and  1  Vict  c  78,  s.  31,  which 
enacts,  that  "  all  offences  committed  in  any  borough,"  &c. 
"against  the  provisions  of  any  local  act  of  Parliament, 
shall  be  cognizable  by  the  justices  of  the  borough,"  &c 
It  has  been  held  that  the  right  to  distrain  for  rent  is  not 
barred  by  the  certificate.  [Erie,  J. — There  the  right  is 
exercised  against  the  premises.  There  is  a  wide  dis- 
tinction between  the  cases.]  [He  referred  also  to  Reg.  v. 
BidweU(c). 

Cur.  adv.  twit 

On  the  following  day. 

Erle,  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  amount  in  question  was,  it  seems  to  me, 
clearly  a  "claim  or  demand"  proveable  under  the  fiat,  and 
therefore  barred  by  the  certificate. 

Rule  discharged. 


(a)  2  B.  &  B.  388 ;  S.  C.  5         (&)  3  New  Sees.  Ca.  634. 
Moore,  129.  (e)  1  Den.  C.  C.  222. 
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JL.  Af,  gf  Jr. 

1850. 


In  re  an  Arbitration  January  30. 

Between  George  Firth 

and 
Joseph  Howlett. 

[Bail  Court     Coram  Erie,  J.] 

A  RULE  had  been  obtained  in  Michaelmas  Term,  1849,  where  upon 
calling  upon  George  Firth  to  shew  cause  why  the  award  or  Jo'arbkrSion 
umpirage  made  herein  between  the  parties  should  not  be  "*  agreement 

r    .  r  wa9  entered 

set  aside,  on  the  ground  that  the  umpire,  by  whom  the  into  between 
award  was  made,  improperly  and  without  authority,  waiver,  that  a  clerk 
or  consent  of  the  said  J.  Howlett,  made  such  award  without  g^aU^em- 
examination  of  the  witnesses  who  had  been   previously  ployed  to  take 

.  -  down  in  writing 

examined  before  the  two  arbitrators ;  on  the  occasion  of  the  eridence 
whose  difference  such    umpire  was   empowered   by  the  ^arbitrators, 
submission  to  make  an  award  eridence  so* 

It  appeared  upon  the  affidavits  in  support  of  the  rule,  taken  should, 

in  the  event  of 

that  a  deed  of  submission  of  all  matters  in  dispute  between  the  arbitrators 
the  parties  having  been  entered  into,  containing  the  usual  ^  8enTunder 
powers  to  appoint  an  umpire,  an  umpire  had  been  accord-  |Jjoir  8ea.ls  *° 
ingly  appointed.     That  the  arbitrators  not  being  able  to  who  might 
agree,  the  matter  was  referred  to  the  umpire.     That  the  his  discretion 
notes  of  the  evidence  given  before  the   arbitrators  were  J^e  without 
taken  in  writing,  and  signed  by  the  arbitrators,  and  that  rehearing  the 

.     .  .  evidence:  and 

such  evidence  was  conflicting  and  contradictory.     That  at  the  umpire 
the  meeting  appointed  by  the  umpire,  Howlett  attended,  ^ehearmg,' 
and  required  the  umpire  to  hear  the  evidence  and  examine  refu*?i  *°  *•- 

*  r  #  examine  the 

the  witnesses ;  but  that  the  umpire  declined  to  do  so,  saying,  witnesses, 

i  -itii  /.   t  •  i  though  ro- 

that  it  was  not  necessary,  as  he  had  the  notes  of  the  evidence  quested  to  do 
taken  by  the  arbitrators  before  him.     That  he  afterwards,  ^0  LJ^ 
and  without  examining  the  witnesses,  proceeded  to  make  #«w  no  ground 
the  award  in  favour  of  Firth,  which  it  was  now  sought  to  aside  the 

. ,  award. 

set  aside. 

It  appeared  upon  the  affidavits  in  answer,  that  previously 
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to  the  arbitration  being  proceeded  with,  an  express  agree- 
ment was  entered  into  between  Howlett  and  the  attorney 
of  Firth,  that  a  clerk  should  be  specially  employed  for  the 
purpose  of  taking  down  in  writing  the  whole  of  the  evi- 
dence given  by  both  parties  and  their  respective  witnesses; 
and  that  the  evidence  so  taken  down  and  signed  by  the 
arbitrators  should,  in  case  the  arbitrators  did  not  agree,  be 
sent  under  seal  to  the  umpire  appointed  by  the  arbitrators, 
who  was  to  make  his  award  or  umpirage  from  the  same,  to 
save  further  trouble,  time,  and  expense ;  but  that  the  umpire 
was  to  be  at  liberty,  if  he  should  think  fit,  to  examine  any 
evidence  for  and  on  behalf  of  the  parties,  touching  the 
matters  in  difference  between  them. 


Martin  now  shewed  cause.  There  is  a  complete  answer 
to  this  application  upon  the  affidavits  filed  on  behalf  of 
Firth.  They  shew  an  agreement  made  between  the  parties 
before  the  reference  was  proceeded  with,  that  a  clerk  should 
be  specially  employed  to  take  down  the  notes  of  the 
evidence,  and  that  in  the  case  of  a  dispute  arising,  the 
umpire,  to  save  expense  and  loss  of  time,  should  take  these 
notes  as  admitted  evidence  between  the  parties,  and  not  be 
bound  to  re-hear  the  witnesses  himsel£  That  agreement 
was  acted  on,  the  evidence  was  taken  down,  and  it  was  too 
late  for  Howlett,  when  before  the  umpire,  to  seek  to  set  it 
aside. 


Atherton  in  support  of  the  rule.  It  cannot  be  denied 
upon  these  affidavits,  that  such  an  agreement  was  entered 
into ;  but,  it  is  submitted,  it  was  competent  to  either  party, 
when  before  the  umpire,  to  withdraw  his  consent,  and 
require  the  umpire  to  adopt  the  usual  course,  and  hear  the 
witnesses  himself.  It  was  a  revocable  agreement,  which 
would  have  justified  the  umpire  in  making  his  award  upon 
the  notes  of  the  evidence  given  before  the  arbitrators,  if 
not  objected  to ;  but  which  could  be  of  no  effect  if  revoked 
at  any  time  before  the  umpire  had  proceeded  with  the  case. 
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Erle,  J. — I  do  not  think  I  ought  to  set  aside  this  award,     L-  M-  *  p- 

for  I  do  not  see  how,  if  I  were  to  do  so,  I  could  place  the  '■ — 

parties  in  the  position  in  which  they  would  have  been  if       Fibth 
the  agreement  had  been  not  made.  Extraordinary  expenses      Howlbtt. 
have  been  incurred  in  the  mode  of  taking  the  evidence,  and 
the  witnesses  may  possibly  have  been  sent  away.     Besides, 
I  am  strongly  inclined  to  think  that  a  party  would  be  bound 
by  an  agreement  like  the  present 

Rule  discharged 


In  re  a  Plaint  or  Suit  in  the  County  Court  of  January 30*31 . 

Cardiganshire 
Between  David  Jones 

and 
Richard  James. 

[Bail  Court     Coram  Erh9  J.] 

*  HIS  was  a  rule,   obtained  on  the  23rd   of  January,  a  summons, 
<*lling  upon  the  plaintiff  to  shew  cause  why  a  writ  of  pro-  ^j^J^ 
Wbition  should  not  issue,  directed  to  the   Judge  of  the  i860, was 

n  ,_  served  upon 

Uunty  Court  of  Cardiganshire,  to  prohibit  the  said  Judge,  the  defendant, 
the  high  bailiff,  and  other  officers  of  the  said  Court,  from  [^ap^w  ,m 
farther  proceeding  in  the  above  plaint  between  the  parties.  ^™  thQ0Wi 
It  appeared  upon  the  affidavits  that  in  the  month  of  on  the  26th  of 
October,  1847,  the  plaintiff  had  applied  to  the  Judge  of  defendant  re- 
the  County  Court  of  Cardiganshire,  under  the  60th  section  5,0  jurisdiction 
of  the  County  Courts'  Act,  9  &  10  Vict.  c.  95,  for  leave  to  £0f^c£™ty 

an  order  of  the 
Judge  of  the  County  Court,  dated  the  30th  of  October,  1847,  and  made  under  the  60th  section 
of  Uie  County  Courts'  Act,  was  also  served  upon  him  at  the  same  time,  granting  leave  for  the 
•amnion*  to  issue.  It  did  not  appear  whether  any  plaint  had  been  entered  in  the  County 
Court  previously  to  that  order  being  made.  On  the  19th  of  January,  1850,  the  defendant 
g*ve  notice  to  the  clerk  of  the  County  Court  of  his  intention  to  rely  at  the  trial  upon  the 
txttote  of  Limitations:  Held,  on  motion  for  a  prohibition,  that  whether  the  order  in  1847  was 
1  valid  order,  justifying  the  issuing  the  summons  in  1850  or  not,  the  defendant  by  appearing 
ud  pleading  to  the  process,  which  brought  him  into  Court,  had  waived  all  objections  to  its 
nlidrty. 

VOL.   I.  F  L.   M.    &   P. 
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issue  a  summons  against  the  defendant,  who  was  then,  and 
still  was,  living  out  of  the  jurisdiction  of  that  Court ;  and 
an  order  to  that  effect  was  accordingly  made,  dated  the 
30th  of  October,  1847.  That  order,  however,  did  not 
appear  ever  to  have  been  acted  upon  until  the  present 
month  of  January,  1850,  because  the  plaintiff,  as  he  swore, 
was  unable  till  then  to  discover  the  place  of  residence  of 
the  defendant  On  the  3rd  of  January,  a  summons  to 
appear  on  the  25th  of  the  same  month,  was  issued  out  of 
the  County  Court  of  Cardiganshire,  and  served,  together 
with  the  order,  upon  the  defendant  The  defendant,  on 
the  19th  of  the  same  month,  gave  notice  in  writing  to 
the  clerk  of  the  County  Court,  in  pursuance  of  the  76th 
section  of  the  act,  and  sect  19  of  the  rules  framed  by 
the  Judges  under  the  act,  of  his  intention  to  rely  on  the 
defence  of  the  Statute  of  Limitations,  as  an  answer  to 
the  plaintiff's  demand,  which  was  communicated  by  the 
clerk  to  the  plaintiff  It  did  not  appear  whether  any  plaint 
had  issued  previously  to  the  order  of  the  30th  of  October, 
1847.  No  trial  took  place  on  the  25th,  the  hearing  being 
adjourned. 


Sir  J.  Bat/lei/  shewed  cause.  There  is  no  time  limited 
within  which  a  summons  may  issue,  after  leave  obtained  of 
the  Judge  of  the  County  Court,  under  the  60th  section. 
There  is,  therefore,  no  want  of  jurisdiction  in  the  County 
Court  in  issuing  the  present  summons.  But,  at  any  rate, 
the  defendant  eannot  come  here  for  a  prohibition,  after 
having  pleaded  to  the  summons,  by  delivering  a  notice  in 
writing,  under  the  76th  section  of  the  County  Courts*  Act, 
and  the  19th  rule,  framed  by  the  Judges  under  the  act,  of 
his  intention  to  avail  himself  of  the  Statute  of  Limitations. 
That  is  a  submission  to  the  jurisdiction  of  the  Court, 
which  prevents  him  from  afterwards  disputing  it 

M.  Lloyd,  in  support  of  the  rule.    Where  the  inferior 
Court  has  no  jurisdiction,  a  writ  of  prohibition  has  been 


HILARY   TERM,    13   VICT. 


67 


granted,  even  after  execution ;  and  no  assent  can  cure  the 
want  of  jurisdiction;  In  re  a  plaint  between  Janes  and  - 
Owen  (a).     The  question  is,  whether,  when  the  leave  of 
the  Court  has  "been  obtained  under  the  60th  section,  the 
summons  may  be  issued  at  any  lapse  of  time  afterwards ; 
and  it  is  submitted,  that  it  cannot  be  so  issued.     When 
jurisdiction  is  claimed  by  the  County  Court,  on  the  ground 
that  the  defendant  resides  within  the  district,  the  general 
rale  is,  that  the  defendant  must  reside  there  at  the  time  of 
the  issuing  of  the  summons ;  but  by  the  60th  section,  it 
may  issue  "by  leave  of  the  Court  for  the  district  in  which 
the  defendant"  "  shall  have  dwelt  or  carried  on  his  business, 
at  some  time  within  six  calendar  months  next  before  the  time 
of  the  action  brought,  or  in  which  the  cause  of  action  arose." 
The  Legislature,  in  requiring  that  in  such  a  case  the  sum- 
mons must  be  issued  "  by  leave  of  the  Court,"  must  have 
intended  that  the  Court  should  exercise  a  discretion  at  the 
time  the  summons  is  issued.     That  discretion  is  rendered 
nugatory,  if  the  plaintiff  may  obtain  an  order,  and  not  act 
upon  it  till  yeare  afterwards.     According  to  Reg.  4  of  the 
rules  laid  down  by  the  Judges  under  the  act,  "  the  sum* 
mons  to  appear  to  a  plaint"  "  shall  be  dated  as  of  the  day  on 
which  the  plaint  was  entered."  The  plaint  in  this  case  must 
be  taken  to  have  been  entered  when  the  order  was  applied 
for,  and,  therefore,  the  summons,  if  intended  to  be  issued 
Under  that  order,  does  not  comply  with  the  4th  rule.     By 
the  78th  section,  under  which  the  rules  of  practice  in  the 
County  Court  are  framed,  it  is  enacted,  that  "  in  any  case 
not  expressly  provided  for  herein,  or  by  the  said  rules,  the 
general  principles  of  practice  in  the  superior  Courts  of 
common  law  may  be  adopted  and  applied,  at  the  discretion 
of  the  Judges,  to  actions  and  proceedings  in  their  several 
Courts."    In  2  Chit.  Archb.,  1439,  8th  ed.,  it  is  said,  "if 
an  order  be  made,  it  must  be  drawn  up  and  served  within  a 
reasonable  time,  or  the  opposite  party  may  treat  it  as 


L.  M.  £>  p. 
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JAMB8. 


(a)  5D.&L  669. 
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abandoned."  [JErfe,  J. — There  is  no  analogy  between  the 
cases.]  A  writ  of  summons  in  the  superior  Court  must 
be  served  within  four  months  from  the  date  thereof. 
[Erie,  J. — That  is  by  statute.]  Another  objection  is,  that 
it  does  not  appear  that  any  plaint  was  entered  before  the 
order  for  issuing  the  summons  was  obtained;  and  if  so,  the 
order,  it  is  submitted,  was  made  without  jurisdiction. 
[Erie,  J. — If  it  be  necessary,  in  order  to  give  the  Judge 
jurisdiction  to  make  an  order  under  the  60th  section,  that  a 
plaint  should  have  been  previously  entered,  ought  I  not  to 
assume,  as  the  defendant  could  have  shewn  the  contrary, 
and  has  not  done  so,  that  a  plaint  was  so  entered?]  The 
summons  appears  not  to  have  been  issued  till  the  beginning 
of  January,  1850,  and  the  plaint  must  be  taken  to  have 
been  entered  at  the  same  time. 

Cur.  adv.  vult. 


Ekle,  J.— I  am  of  opinion  that  this  rule  must  be  dis- 
charged. This  is  a  case  in  which  the  County  Court  Judge 
had  jurisdiction,  if  there  were  authority  to  issue  a  summons. 
It  is  left,  however,  somewhat  in  doubt  whether  the  order  of 
the  30th  of  October,  1847,  is  a  valid  subsisting  order.  The 
summons  issued  in  January,  1850,  whilst  the  leave  of  the 
Judge  was  obtained  as  far  back  as  October,  1847. 

Whether  the  entry  of  a  plaint  is  a  condition  precedent  to 
the  Judge  having  authority  to  allow  a  summons  to  issue 
under  the  60th  section,  or  whether  or  not  a  summons  may 
issue  at  any  lapse  of  time  after  an  order  for  leave  to  issue  it 
has  been  obtained,  it  is  not  necessary  for  me  to  decide; 
because  I  think  it  is  clear  that  the  Judge  had  jurisdiction 
as  soon  as  the  defendant  appeared  and  pleaded  to  the 
action,  without  taking  any  objection  to  the  process  which 
brought  him  into  Court.  There  was,  for  aught  that  is 
stated  to  the  contrary,  what  may  have  been  a  valid  order, 
and  a  valid  summons.  The  defendant  goes  to  the  office  of 
the  clerk  of  the  County  Court,  and  does  what  is  equivalent 
to  appearing  and  pleading,  he  gives  a  notice  in  writing 
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that  he  will  rely  at  the  trial  of  the  cause  upon  the  Statute 
of  Limitations  as  a  defence  to  the  action.  If  the  process 
then  is  to  be  considered  as  of  doubtful  validity,  I  am  of 
opinion  that  the  defendant,  by  coming  in  and  pleading, 
made  it,  as  far  as  he  is  concerned,  a  valid  suit  in  the 
County  Court,  and  took  away  from  himself  the  power  of 
afterwards  examining  into  any  question  of  irregularity  in 
the  process.  There  is  no  ground,  therefore,  for  a  prohi- 
bition, and  this  rule  must,  consequently,  be  discharged. 
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Rule  discharged. 


Robieson,  Administratrix,  &c.  v.  Rees. 


January  3 1 . 


[Bail  Court     Coram  Erie,  J.] 

1  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  On  a  motion 
why  she  should  not  bring  in  the  roll;  and  why  the  defendant  ^g^estionto 
should  not  be  at  liberty  to  enter  thereon  a  suggestion  to  deRriv®  tlLe 
deprive  the  plaintiff  of  costs,  under  the  County  Courts  Act  costs  under 
(9  &  10  Vict  c,  95).  Cou^Act 

It  appeared  upon   the  affidavits,  that  the  action  was  £%V  where 
brought  by  the  plaintiff  as  administratrix  of  one  George  &e  «*">?  was 
Robieson,  to  recover  a  sum  of  5L  5s.,  for  the  use  and  administratrix 
occupation  of  certain  premises,  during  the  lifetime  of  the  ^the  intestate, 
deceased.     That  the  cause  was  tried  before  the  undersheriff  h  u  nt^tatn^8" 
of  Middlesex,  on  the  17th  of  January,  1850,  and  a  verdict  affidavit  in 

__  support  of  tho 

returned  for  the  plaintiff  for  the  above  sum.     1  nat  an  entry  motion  should 
of  the  name  of  the  cause  was  made  in  the  book  in  the  JjJJ  folate. 
Master's  office,  in  which  entries  of  judgments  signed  are  ^^"f8^ 
made,  but  that  no  amount  of  costs  was  entered,  nor  had  was  an  officer 

.  .  -  of  the  County 

there  been  any  taxation  of  costs.  Court. 

Where  the 
plaintiff  has  signed  judgment  in  the  book  in  the  Master's  office,  but  has  not  proceeded  to  com. 


plete  it  by  taxing  his  costs,  the  defendant  is  not  bound  to  move  to  set  aside  the  judgment, 
before  applying  to  the  Court  f  '  *L      '        "  ~ 

under  the  County  Courts'  Act. 


sfore  applying  to  the  Court  for  leave  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs 
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The  affidavit  in  support  of  the  rede  negatived  the  ex- 
ceptions in  the  128th  section,  in  the  usual  manner,  and 
stated,  "that  neither  the  plaintiff  nor  the  defendant,  at  the 
time  of  the  commencement  of  the  action,  was  an.  officer  of 
the  Westminster  County  Court ;"  but  did  not  state  that  the 
intestate  was  not  an  officer  of  the  County  Court. 


Skinner  shewed  cause.  The  affidavit  of  the  defendant 
should  have  negatived  that  the  intestate  was  an  officer 
of  the  County  Court.  The  same  reason  that  would  pre- 
vent an  officer  from  suing  in  the  County  Court,  must 
apply  to  his  representative.  [Erie,  J. — All  that  the 
defendant  need  do,  is  to  bring  the  plaintiff  within  the 
language  of  the  act]  Another  objection  is,  that  as  judg- 
ment has  been  signed,  the  defendant  ought  to  have  moved 
to  set  aside  the  judgment,  before  asking  to  be  allowed  to 
enter  a  suggestion ;  Soames  and  Another  v.  Cooper  (a) ; 
Smith  v.  Roberts  (6).  In  those  cases,  it  is  true,  the  costs 
had  been  taxed  and  execution  issued,  which  is  not  the  case 
here.  Walker  v.  De  Richement  (c\  shews  that  the  two 
Terms,  within  which  the  plaintiff  shall  cause  the  defendant 
to  be  charged  in  execution  "  after  final  judgment,"  run 
from  the  time  when  the  judgment  is  signed,  although  the 
costs  are  not  taxed. 

Hawkins,  in  support  of  the  rule,  was  not  called  upon. 


Eble,  J. — This  rule  must  be  made  absolute.  It  seems 
to  me  that  it  was  not  necessary  that,  in  this  case,  there 
should  have  been  any  preliminary  motion  to  set  aside  the 
judgment ;  for  here  no  complete  judgment  has  been  signed. 
The  cases  cited  are  distinguishable. 

Rule  absolute. 

(a)  6  D.  &  L.  238  ;  S.  C.  3  (c)  2  D.  &  L.  507 ;  S.  C.  6  Q. 
JSxch.  38.  B.  544. 

(6)  3  Eich.  39,  n.  (ft). 
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Doe  dem.  Todd  and  Another  v.  Roe.  January  21. 

[In  the  Queen's  Bench. 

Coram  JPatteson,  •/.,  Coleridge,  X,  and  Wigktman,  JJ] 

I  HIS  was  a  rule,  calling  upon  William  Hopper,  the  -«       . 
tenant  in  possession,  to  shew  cause  why  the  plaintiff  should  notice  at  the 
not  be  at  liberty  to  sign  judgment  against  the  casual  ejector,  declaration  in 
onless  the  said  William  Hopper  should  appear  and  plead  tSS^. 
to  issue  within  four  days  next  after  the  end  of  the  Term,  required  the 

.        tenant  to  ap- 

ootwithstanding  the  notice    attached  to  the   declaration  pear M  within 
directed  to  the  said  William  Hopper  to  appear  within  the  days"  of  the 
first  four  days  of  the  Term.  2MST* 

Term  ff  ene- 
...  •        rally;  the  Court 

WooUett  shewed  cause.  The  notice  is  irregular,  being  discharged  a 
to  appear  within  the  first  four  days  of  the  Term,  and  the  ^  becn^ob- 
cause  a  country  one(a\     The  case  of  Doe  d.  Burton  v.  tainedforjudg- 

J  v   '  ment  against 

Roe  (by,  is  an  express  authority  upon  this  point.     There  the  casual  ejec- 
the  Court  refused  to  grant  even  a  rule  nisi  for  judgment  cJeridgt,  J. 
against  the  casual  ejector,  where  the  notice  at  the  foot  of 
the  declaration  required  the  tenant  to  appear  "  on  the  first 
day*  of  the  ^erm,  instead  of  in  the  Term  generally.     And 
Wilde,  C.  J.,  says,  "  The  rule  of  practice  being  well  ascer- 
tained, we  are  not  at  liberty  to  consider,  upon  equitable 
grounds,  how  far  it  may  with  propriety  be  departed  from." 
In  Lackland  v.  Badland(c),  the  notice  was  to  appear  in 
eight  days  of  St  Hilary,  instead  of  Hilary  Term  generally ; 
and  the  Court  refused  to  allow  the  plaintiff  to  sign  judg- 
ment against  the  casual  ejector,  saying,   that  the  notice 
*  might  be  considered  as  a  nullity.'*    In  Doe  d.  Forbes  v. 
Roe  (rf),  a  notice  to  appear  "  in  due  time"  was  held  insuffi- 

(a)  Reg.  Gen.  Hil.  Term,  4  Vict.         (e)  8  Moore,  79. 
1  Q.  B.  1  ;  4  P.  &  D.  522.  (rf)  2  Dowl.  420. 

(6)  3  C.  B.  607. 
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r. 

Roe. 


cient     The  rule  nisi  in  this  case  ought  never  to  have  been 
granted. 

F.  Robinson  in  support  of  the  rule.  In  Doe  d.  Burton  v. 
Roe  (a),  the  decision  was  put  by  Mr.  Justice  Maule,  upon 
the  ground  that  the  tenant  was  misled  by  the  notice ;  here 
he  cannot  have  been  misled,  for  he  appears  to  the  present 
rule.  Doe  d.  Forbes  v.  Roe  (ft),  was  decided  on  the  ground 
that  the  tenant  could  not  be  supposed  to  know  what  the 
practice  of  the  Court  was.  In  Doe  v.  Greaves  (c),  the  notice 
was  to  appear  in  "  Trinity  Term  next,"  instead  of  "  Hilary 
Term  next ;"  and  the  Court  granted  a  rule  for  judgment 
In  Doe  d.  Watts  v.  Roe(d),  the  notice  was  dated  the  9th  oi 
May,  1836,  and  required  an  appearance  in  "next  Eastei 
Term,"  which  would  have  been  Easter  Term,  1837,  but 
notwithstanding  the  Court  granted  a  rule  nisi  for  judgment 
in  Trinity  Term,  1836.  In  Doe  d.  Dimond  v.  Roe(e\  the 
notice  was  to  appear  in  "  next  Hilary,"  which  was  insen- 
sible ;  but  as  the  word  Term  was  clearly  to  be  understood, 
the  Court  held  the  notice  sufficient,  and  granted  a  rule  foi 
judgment  The  general  rule  to  be  collected  from  the  cases 
is,  that  if  the  tenant  could  not  have  been  misled  by  the 
notice,  this  Court  will  allow  the  plaintiff  to  sign  judgment 


Patteson,  J. — The  case  of  Doe  d.  Burton  v.  Roe  is 
quite  in  point.  That  case  is  even  stronger  than  the  present, 
for  there  the  Court  refused  to  grant  a  rule  nisi ;  and  there 
is  no  authority  to  shew,  that  where  a  rule  nisi  has  been 
issued  on  an  insufficient  notice,  the  appearance  of  the  party 
called  on  to  shew  cause  has  waived  the  defect  in  the  service. 
In  the  case  of  Doe  d.  Watts  v.  Roe,  it  does  not  appear 
what  became  of  the  rule,  and  the  other  cases  that  have  been 
cited  are  different  from  this.  I  am  disposed  to  adhere  to  the 
decision  in  the  Court  of  Common  Pleas,  and  to  treat  this 


(a)  3  C.  B.  607. 

(b)  2  Dowl.  420. 

(c)  2  Chit.  172. 


(d)  5  Dowl.  149. 

(e)  8  Dowl.  71. 


and  Another 

v. 

Rob. 
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notice  as  bad.     I  do  not  mean  to  say  that  this  Court  will    L.  M.  %  p. 
not  modify  its  practice  so  as  to  do  justice,  but  I  see  no  ~ — 

Doc  den* 

reason  for  departing  from  the  general  rule,  in  the  present        Todd 
instance. 

Coleridge,  J. — I  do  not  doubt  that  my  learned  Brothers 
have  come  to  the  sounder  conclusion,  but  I  cannot  help 
thinking  that  abundant  authority  might  be  found  for 
granting  the  present  rule.  I  have  always  considered,  that 
if  it  appeared  that  the  defendant  could  not  have  been 
misled  by  the  irregularity  complained  of,  a  rule  to  shew 
cause  would  be  granted;  and  that  if  the  defendant 
appeared  to  shew  cause,  and  sought  to  do  injustice  by 
taking  advantage  of  a  mere  blunder,  this  Court  would 
make  the  rule  absolute ;  and  that  this  was  the  great  differ- 
ence between  a  statute  and  a  rule  of  Court,  that  the  latter 
might  be  modified,  whilst  the  former  could  not,  to  prevent 
injustice.  The  stricter  construction,  however,  may  perhaps 
be  the  better  course ;  but  I  think  it  will  be  difficult,  after 
this  decision,  to  grant  indulgence  in  any  case. 

Wiqhtman,  J. — I  think  that  the  case  of  Doe  d.  Burton  v. 
Roe  ought  to  govern  the  present  one ;  and  that  if  we  were 
to  come  to  a  different  conclusion,  we  should  set  at  naught 
the  Reg.  Gen.  HiL  Term,  4  Vict. 

Rule  discharged. 
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1849. 
February  26, 

1850. 


In  re  John  Hovell  Triston,  Gent,  one,  &c. 
[Bail  Court.     Coram  Wightman,  •£] 

IN  this  case  the  facts  and  arguments  will  be  found  fully 
stated  in  the  judgment  of  the  Court 
In  Trinity  Term,  1849, 

Sir  F.  Thesiger  and  Hurlstone  shewed  cause  against  the 
rule. 

Watson  and  Keane,  in  support  of  the  rule,  referred  to 
Phillips  v.  Claggett  (a),  and  Rothschild  v.  Bookman  (b). 

Cur.  adv.  vult 

In  the  Vacation  after  the  present  Term,  the  following 
judgment  was  delivered  by 

Wightman,  J. — This  was  a  rule  calling  upon  John 
Hovell  Triston,  an  attorney  of  this  Court,  to  shew  cause 
why  he  should  not  pay  to  Joseph  James  Mason,  and  Ellen 
his  wife,  the  sum  of  15562.  8s.  7d.,  or  such  other  sum,  with 

(a)  11  M.  &  W.  84 ;  S.  C.  2  Dowl.  1004,  N.  S. 
ib)  2  Dow.  &  C.  188 ;  S.  C.  5  Bligh.  N.  S.  165. 


The  Court 
will  not,  in 
the  exercise 
of  its  summary 
jurisdiction, 
prevent  an 
attorney,  who 
is  the  defend- 
ant in  an  action 
at  the  suit  of 
his  client, 
suing  as  ad- 
ministratrix, 
from  pleading 
a  plea  not 
directly  to  the 
merits,  such 
as  the  plea  of 
the  Statute  of 
Limitations ; 
even  though  the 
accrual  of  the 
statute  may 
have  been 
owing  to  his 
neglect  in  not 
advising  the 
plaintiff  to 
take  out  the 
letters  of  ad- 
ministration 
earlier. 

Action  by 
the  adminis- 
tratrix of  D. 
for  money  had 

and  received  by  the  defendant,  who  was  an  attorney,  to  the  use  of  D.  in  his  lifetime.     Plea, 
the  Statute  of  Limitations  ;  replication,  that  D.  was  beyond  the  seas  when  the  cause  of  action 
accrued,  and  did  not  return  to  England  before  his  death,  and  that  until  the  grant  of  adminis- 
tration, there  was  no  one  to  sue,  and  that  the  action  was  brought  within  three  days  after  adminis- 
tration granted.     Rejoinder,  that  before  and  at  the  time  of  the  death  of  D.,  the  plaintiff  Ellen 
was  his  wife,  and  might,  within  a  reasonable  time  after  his  death,  have  obtained  administration 
of  his  effects ;  but  that  she  suffered  more  than  seven  years  to  elapse  after  the  death  of  D. 
before  she  took  out  letters  of  administration  :   Held,  on  motion  to  refer  it  to  one  of  the  Masters 
to  say  what  should  be  done  in  the  action,  that  if  there  were  circumstances  which  at  law  pre- 
vented the  defendant,  being  an  attorney,  from  setting  up  the  defence  of  the  Statute  of  Limitations, 
in  an  action  on  a  money  demand  at  the  suit  of  his  client,  the  proper  way  for  the  plaintiff  to> 
avail  herself  of  them  was  by  a  surrejoinder,  and  not  by  calling  on  the  Court,  on  affidavit,  to> 
interpose  its  summary  jurisdiction,  and  prevent  the  defendant  from  pleading  the  plea  of  the 
Statute  of  Limitations. 
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interest,  as  the  Master  might  find  to  be  due  from  Triston     L-  M-  *  *> 

1850. 


to  them ;  and  why  it  should  not  be  referred  to  one  of  the  - 
Masters  to  say  what  should  be  done  in  an  action  in  which     Teuton. 
the  said  Joseph  James  Mason,  and  Ellen  his  wife,  were 
plaintiffe,  and  the  said  Triston  and  one  Sebastian  Crespel 
Hardey,  were  defendants. 

It  appeared  that  Mason  and  his  wife,  as  administratrix  of 

John  Douglas,  deceased,  commenced  an  action  in  the  year 

1848,  in  the  Exchequer,  against  Triston  and  Hardey,  in 

assumpsit  for  money  had  and  received  by  the  defendants 

for  the  use  of  Douglas  in  his  lifetime,  and  also  for  money 

had  and  received  by  the  defendants  for  the  use  of  the 

plaintiff  Ellen,  as  administratrix  after  the  death  of  Douglas, 

and  before  her  marriage. 

The  defendant  Hardey  pleaded  non  assumpsit,  and  the 
defendant  Triston  pleaded,  among  other  pleas,  that  the 
plaintiff  Ellen  was  not  administratrix  of  Douglas;  and 
except  as  to  65021  parcel,  &c,  the  Statute  of  limitations. 

The  plaintiffs  replied  as  to  so  much  of  the  plea  of  the 
Statute  of  Limitations  as  applied  to  the  causes  of  action  in 
the  lifetime  of  Douglas,  that  he  was  abroad  when  those 
causes  of  action  accrued,  and  did  not  return  to  England 
before  his  death,  and  that  until  the  grant  of  administration 
to  the  plaintiff  Ellen,  there  was  nobody  to  sue,  and  that 
the  action  was  brought  three  days  after  administration 
granted;  and  to  the  residue  of  the  plea,  the  plaintifls 
replied,  that  the  causes  of  action  did  accrue  within  six 
years. 

To  this  replication  the  defendant  Triston  rejoined  as  to 
that  part  which  applied  to  the  causes  of  action  in  the  lifetime 
of  Douglas,  that  before  and  at  the  time  of  his  death,  the 
plaintiff  Ellen  was  his  wife ;  and  might,  within  a  reasonable 
time  after  his  death,  have  obtained  administration  of  his 
effects,  but  that  she  suffered  more  than  seven  years  to 
elapse  after  the  death  of  Douglas  before  she  took  out 
administration. 
No  further  proceedings  were  taken  in  the  action  after 


76 


CA8E8  ON   POINTS  OP  PRACTICE,   &C. 


Volume  I. 
1850. 

In  re 
Taisroy. 


this  rejoinder,  the  fact  being  that  Douglas  died  in  August, 
1838,  and  the  letters  of  administration  were  not  granted 
till  January,  1846. 

The  present  rule  was  then  obtained,  for  the  purpose  of 
preventing  the  defendant  Triston  from  availing  himself  of 
the  plea  of  the  Statute  of  Limitations,  to  so  much  of  the 
demand  as  accrued  in  the  lifetime  of  Douglas. 

The  two  defendants  had  been  in  partnership  as  attorneys 
and  solicitors,  but  had  dissolved  their  partnership  before 
the  action ;  and  one  of  them,  the  defendant  Hardey,  was 
the  brother  of  the  plaintiff  Ellen. 

It  was  alleged  on  the  part  of  the  plaintiffs,  that  the 
defendants  were  the  attorneys  and  solicitors  of  Douglas 
and  of  the  plaintiff  Ellen,  and  also  agents  for  them  for  the 
receipt  and  management  of  all  money  remitted  by  them  to 
England  from  abroad ;  and  assuming  that  to  be  the  case, 
it  was  contended  for  them  that  the  defendant  Triston  could 
not  be  admitted  to  plead  the  Statute  of  Limitations,  or  to 
rejoin  as  he  had  done. 

It  was  said  in  support  of  the  rule,  that  an  attorney  who 
is  defendant  in  an  action  at  the  suit  of  his  clients,  is  not 
to  be  allowed  to  plead  every  legal  defence  that  he  may 
have ;  and  that  the  Court,  in  the  exercise  of  its  summary 
jurisdiction,  will  interfere  to  prevent  his  pleading  any  plea 
not  directly  to  the  merits,  such  as  the  plea  of  the  Statute 
of  Limitations  in  the  present  case ;  and  that,  at  all  events, 
Triston  could  not  take  advantage  of  the  lapse  of  time 
before  the  letters  of  administration  were  taken  out ;  as  he 
ought,  as  attorney  for  the  plaintiff  Ellen,  to  have  advised 
her  to  have  taken  out  the  letters  earlier;  and  that  it  was,  at 
least,  neglect  of  duty  in  him  not  to  have  done  so. 

I  can  find  no  authority,  however,  for  this  position,  nor 
was  any  cited;  on  the  contrary,  I  find  many  instances  in. 
which  attorneys  have  pleaded  the  Statute  of  Limitations 
and  other  matters  of  legal  defence  to  actions  brought 
against  them  by  their  clients,  not  only  in  tort,  but  in 
assumpsit,  for  breaches  of  duty  and  of  contract,  without 
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objection  on  account  of  their  character  of  attorneys,  and     L.  M.%  p. 

without  application  to  the  Court  to  restrain  them;  Howell  : — 

v.  Young  (a) ;  Brown  v.  Howard  (b) ;  Short  v.  M'Carthy  (c) ;      Tbmton. 
Whitehead  v.  Howard  (</),  and  many  others. 

If  there  are  circumstances  which  at  law  prevent  an 
attorney  setting  up  the  defence  of  the  Statute  of  Limita- 
tions to  a  money  demand  upon  him  by  his  client,  the 
plaintifis  may  avail  themselves  of  them  by  a  surrejoinder, 
but  I  do  not  think  that  I  have  any  authority,  in  such  an 
action  as  the  present,  to  prevent  the  defendant  from  availing 
himself  of  any  legal  defence  that  he  may  have. 

Being  of  this  opinion,  I  cannot  make  this  rule  absolute, 
as  the  object  of  it  is  to  take  from  the  defendant  the  defence 
which  he  has  made  to  part  of  the  cause  of  action ;  and  I 
therefore  forbear  to  express  any  opinion  upon  the  matter 
detailed  in  the  affidavits  which  have  been  filed,  further 
than  this,  that  from  the  relative  position  of  the  parties,  the 
defendant  Hardey  being  the  brother  of  the  plaintiff  Ellen, 
and  this  application  not  having  been  made  until  after  his 
death,  it  might  be  very  doubtful  whether  the  application 
ought  to  be  granted,  independently  of  the  fact  of  the 
parties  having  selected  their  own  remedy  by  action.  But 
without  entering  upon  this  question,  it  seems  to  me  that 
the  present  application  cannot  be  supported,  and  the  rule, 
therefore,  will  be  discharged,  and  being  moved  with  costs, 
must  be  discharged  with  costs. 

Rule  discharged. 


(a)  5  B.  &  C.  259.  (c)  3  B.  &  A.  626. 

(6)  2  B.  &  B.  73.  (4  2B.&  B.  372. 
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A  party  sum- 
moned under 
the  7  &  8  Vict 
c.  101,  may 
give  notice  of 
appeal,  under 
sect.  4,  within 
twenty-four 
hours  after  the 
order  is  ver- 
bally pro- 
nounced by 
the  justices, 
although  it  is 
not  formally 
drawn  up  and 
signed  by 
them  till  after- 
wards. 

A  verbal 
notice  of  ap- 
peal, under 
that  section, 
given  to  the 
mother  by  the 
attorney  of  the 
father,  in  his 
presence  and 
hearing,  and 
at  his  request, 
U  sufficient. 


Regina  v.  Justices  of  Huntingdonshire. 

[Bail  Court.     Coram  Wightman,  •/.] 

A  RULE  had  been  obtained  in  Michaelmas  Term  last, 
calling  upon  the  justices  of  Huntingdonshire  to  shew  cause 
why  a  mandamus  should  not  issue  directed  to  them,  com- 
manding them  to  enter  continuances  and  hear  an  appeal  of 
Thomas  Aldridge,  against  an  adjudication  and  order  of  the 
Rev.  W.  Palmer,  clerk,  and  Richard  Anthony  Reynolds, 
Esq.,  two  of  the  said  justices,  bearing  date  the  17th  of 
May,  1849,  whereby  the  said  Thomas  Aldridge  was  adjudged 
to  be  the  father  of  a  bastard  child,  whereof  Jane  Townsend 
had  been  there  lately  delivered,  and  ordered  to  pay  to  the 
said  Jane  Townsend,  or  such  other  person  as  in  the  said 
order  mentioned,  certain  sums  of  money  in  the  said  order 
specified. 

It  appeared  from  the  affidavit  in  support  of  the  rule, 
made  by  the  clerk  of  the  attorney  of  Thomas  Aldridge, 
the  putative  father,  that  Aldridge  having  been  summoned 
before  two  justices  to  answer  the  complaint  of  one  Jane 
Townsend,  the  mother  of  a  bastard  child,  of  which  he  was 
alleged  to  be  the  father,  attended  with  the  clerk  of  his 
attorney  on  the  day  appointed,  the  17th  of  May,  1849,  when 
the  case  was  gone  into,  and  evidence  heard  on  both  sides. 
That  at  the  conclusion  of  the  hearing,  the  justices  required 
the  room  to  be  cleared,  which  was  done  accordingly;  and  the 
parties  having  been,  after  the  lapse  of  a  few  minutes,  again 
admitted,  one  of  the  justices  stated  that  "  they  were  of 
opinion  that  the  complaint  was  substantiated;  and  that  they 
adjudged  the  said  T.  Aldridge  to  be  the  putative  father  of 
the  said  bastard  child  of  which  the  said  Jane  Townsend  had 
been  delivered;  and  that  their  order  was,  that  the  said 
T.  Aldridge  should  pay  the  said  J.  Townsend  the  sum  of 
2s.  per  week  for  the  said  bastard  child,  and  10*.  for  the 
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midwife,  and  also  the  costs  of  the  application,  which  costs    L%  M-  *  p* 
Mr.  Octavius  Robert  Wilkins,  the  clerk  to  the  said  justices,  - 


then  and  there,  and  in  their  presence,  and  in  the  presence  v. 

of  the  said  Jane  Townsend,  Thomas  Aldridge,  and  your  Hunwngdon- 
deponent,  stated  to  amount  to  the  sum  of  li  7$.  3d"    The       8HiaB- 
affidavit  went  on  to  state,  "that  after  the  said  judgment  of 
the  said  justices  so  delivered  as  aforesaid,  the  said  Thomas 
Aldridge,  in  the  presence  and  hearing  of  the  said  Jane 
Townsend,  the  said  justices,  and  this  deponent,  said,  '  I 
shall  appeal ;'  and  then  and  there  instructed  this  deponent 
to  give  notice  of  appeal  on  his  behalf;  whereupon  this 
deponent,  in  pursuance  of  such  instructions,  and  for  and 
60  behalf  of  the  said  Thomas  Aldridge,  then  and  there 
addressed  the  said  Jane  Townsend,  in  the  presence  and 
hearing  of  the  said  justices,  and  the  said  Thomas  Aldridge, 
in  the  words,  or  to  the  effect  following,  that  is  to  say : 
4  Jane  Townsend,  I,  on  behalf  of  Thomas  Aldridge,  give  you 
notice  that  he  will  appeal  against  the  said  order  now  made  by 
the  magistrates  now  present,  against  him  at  the  next  general 
quarter  sessions  of  the  peace  to  be  held  at  Huntingdon.'" 
The  affidavit  further  stated,  that  deponent  then  and  there 
applied  to  the  clerk  of  the  justices  for  the  order,  who  told 
the  deponent  he  could  not  let  him  have  it  then  as  he  had 
not  drawn  it  up,  but  that  he  would  send  it  by  that  even- 
ing's post   That,  thereupon,  the  parties  left  the  room.    An 
order  and  duplicate  were  sent  and  were  received  on  the 
19th  of  May,  by  the  putative  father's  attorney.     The  order 
was  in  the  usual  form,  and  purported  to  be  dated  on  the 
same  day  that  the  case  was  heard.     On  the  21st  of  May, 
Aldridge,  and  a  person  of  the  name  of  Peters,  entered 
into  the  usual  recognizances  before  a  justice  of  the  county, 
to  try  the  appeal,  and  on  the  same  day  notice  of  the 
recognizances  being  entered  into  was  given  to  the  justices 
making  the  order,  and  to  the  mother.     On  the  appeal 
coming  on  to  be  heard  at  the  summer  quarter  sessions  for 
the  county  of  Hunts,  the  appellant  was  put  upon  proof 
of  his  notice  of  appeal  to  the  mother.    The  clerk  of  the 
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order  was  not  drawn  out  or  reduced  into  writing  at  the 


Regina  .  i  -  i.  i  -r  i 

9.  time   the  notice  of  appeal  was  so  given.     It  was  then 

Huntingdon-  objected  by  the  respondent's  counsel  that  the  notice  of 
shire.  appeal  was  inoperative  and  insufficient;  first,  because  it 
was  given  in  the  manner  described ;  and  also,  because  the 
order  appealed  against  had  not  been  made  when  the  notice 
was  given.  The  sessions  held  the  latter  objection  to  be 
fatal,  and  refused  to  hear  the  appeal;  whereupon  the 
present  rule  was  obtained,  against  which 

WorUedge  now  shewed  cause.  Two  questions  will  arise 
for  decision  in  the  present  case.  First,  whether  where  the 
justices  in  petty  sessions  make  an  order  of  affiliation  and 
maintenance  on  the  putative  father  of  a  bastard  child,  the 
twenty-four  hours,  within  which  the  notice  of  appeal  is  to 
be  given  by  him  to  the  mother  of  the  child,  under  the 
7  &  8  Vict  c  101,  s.  4,  run  from  the  moment  when  the 
justices  pronounce  their  decision,  or  only  from  the  time 
when  the  order  is  actually  drawn  up  and  signed  by  the 
justices.  And,  secondly,  whether  the  notice  must  be  given 
by  the  putative  father  himself,  or  is  sufficient  if  given  by  a 
party  in  his  presence,  and  acting  on  his  behalf 

As  to  the  first  question,  it  is  submitted,  that  the  latter 
alternative  is  the  correct  construction  to  be  placed  upon  the 
words  of  the  statute.  The  7  &  8  Vict  c.  101,  &  3,  enables 
the  justices  to  do  two  acts,  to  "adjudge"  the  man  to  be  the 
putative  father  of  the  bastard  child ;  and,  if  they  see  fit,  "  to 
make  an  order"  on  him  for  the  payment  of  the  maintenance 
and  expenses.  Section  4  requires  the  notice  of  appeal  to 
be  given  after  both  acts  are  done;  it  enacts,  that  '*  if  within 
twenty-four  hours  after  the  adjudication  and  making  of  any 
order  on  the  putative  father  as  aforesaid  such  putative 
father  give  notice  of  appeal  to  the  mother  of  the  bastard 
child,  and  also  within  seven  days  give  sufficient  security,  by 
recognizance," &c,  "it  shall  be  lawful"  for  him  "to  appeal" 
to  the  next  general  quarter  sessions,  &c.     "  The  making  of 


HILARY   TERM,   13   VICT.  81 

any  order,*  it  is  submitted,  must  be  taken  to  mean  the    L-  M-  fr  p- 
drawing  up  and  signing  of  the  order  by  the  justices,  and  - 


until  this  is  done,  the  order  is  not  in  point  of  fact  made.  ». 

By  a  subsequent  statute,  the  8  &  9  Vict  c.  10,  certain  Hu^f^N- 
fonns  are  given  in  a  schedule;  and  in  the  form,  No.  8,  shibk. 
which  is  the  one  applicable  to  the  present  case,  the  lan- 
guage used  clearly  shews,  that  the  "making  of  the  order," 
refers  to  the  order  in  writing  signed  by  the  justices.  It 
says,  "  We"  "do  hereby  adjudge,"  &c,  and  "we  do  now 
hereby  order,"  &c  The  case  of  Rex  v.  Justices  of 
Cheshire  (a),  shews  that  an  order  is  not  an  order  until 
the  justices  have  signed  it.  In  Wilkins  v.  Hemsworth  (b) 
it  was  held,  that  the  justices  in  petty  sessions,  having 
signed  an  order  in  bastardy,  were  not  functi  officio,  but 
might,  at  the  same  sitting  and  after  they  had  pronounced 
their  judgment,  or  drawn  up  an  informal  order,  vary  their 
judgment,  or  sign  a  formal  order.  It  is,  therefore,  the 
formal  order  that  binds.  The  case  of  Reg.  v.  The  Justices 
of  FUntslure  (c),  is  an  express  authority  to  shew  that  "  the 
making  of  the  order,"  in  the  4th  section,  is  the  signing  the 
order  by  the  justices.  There,  on  an  appeal  coming  on  to 
be  heard,  it  appeared  that  the  order,  a  copy  of  which  was 
served  on  the  putative  father,  was  dated  on  the  24th  of 
Jane,  and  that  the  service  on  the  putative  father  was  on  the 
27th  of  June,  who,  within  twenty-four  hours  afterwards, 
gave  notice  of  appeal.  It  was  objected  that  this  notice  was 
too  late ;  whereupon  the  appellants  offered  to  prove  that  the 
order  was  not  drawn  up  or  signed  till  the  27  th  of  June,  and 
that  the  notice  was  consequently  in  time.  And  it  was 
held,  that  the  sessions  acted  wrongly  in  refusing  to  receive 
this  evidence,  and  this  Court  granted  a  mandamus  to  compel 
them  to  do  so.  Mr.  Justice  Williams,  in  delivering  judg- 
ment, says,  "The  statute  requires  that  the  notice  should  be 
given  within  a  certain  time  after  '  the  making'  of  the  order. 

(a)  5  B.  &  Ad.  439 ;  S.  C.  2  N.      &  P.  55. 

*  M.  827.  (c)  3  D.  &  L.  537,  541. 

(b)  7  A.  &E.  807;  S.  C.  3  N. 

VOL.    I*  O  I*.    M.    &    P. 
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1  ft*5ft 

-  in  its  usual  sense,  and  must  mean  an  order  properly  made 


Reg  ima 

v.  under  the  hands  and  seals  of  the  justices."    The  case  of 

Hu^mton-  *&•  v-  The  *******  °f  Derbyshire  (a)  will,  no  doubt,  be 
bhiae.  relied  on  in  support  of  the  rule.  That  case,  however,  onlj 
decides  that  the  time  for  appealing  runs  from  the  time  of 
making  the  order,  and  not  from  the  time  of  serving  it;  and 
the  words  of  the  statute  there  under  consideration  were,  that 
notice  of  appeal  should  be  given  "  within  six  days  after  such 
order"  "shall  be  made  or  given."  It  may  be  said,  that  the 
putative  father  may  not  know  when  the  order  is,  in  point  of 
fact,  drawn  up  and  signed;  that  it  may  not  be  drawn  up 
and  signed  for  several  days,  and  that  it  would  be  impossible 
for  him  to  ascertain  the  exact  time  within  which  he  would 
be  bound  to  give  his  notice  if  this  construction  were  to 
prevail;  but  the  answer  is,  that  it  is  the  duty  of  the  clerk  of 
the  justices  to  draw  up  the  order  as  soon  as  it  is  made,  and 
the  duty  of  the  justices  to  sign  it,  when  so  drawn  up ;  and 
this  Court  will  not  presume  that  either  the  clerk  or  the 
justices  will  neglect  to  perform  their  duty  in  this  respect. 
A  form  being  given  in  the  schedule,  the  8  &  9  Vict  c.  10, 
no  difficulty  can  arise  in  at  once  drawing  up  and  signing 
the  order.  The  case  of  The '  Queen  v.  Shipperbottom  (b\ 
shews  that  the  forms  given  in  that  schedule  are  to  be  looked 
at  in  construing  the  statute. 

With  regard  to  the  second  question,  it  is  submitted  that 
the  putative  father  must  himself  give  the  notice  of  appeal  to 
the  mother,  and  that  it  is  not  sufficient  that  the  notice 
should  be  given  by  another  person  on  his  behalf!  The 
words  of  the  7  &  8  Vict.  c.  101,  s.  4,  are,  that  "  if  within 
twenty -four  hours,"  &c,  "  such  putative  father  give  notice  of 
appeal,"  &c,  and  "give  sufficient  security  by  recognizance/ 
&c,  it  shall  be  lawful  for  him  to  appeal  against  the  order, 
&c«  There  are,  therefore,  two  conditions  precedent  to  the 
right  of  appeal,  the  latter  of  which  must,  without  doubt,  be 

(o)  7  Q.  B.  193.  (6)  10  a  B.  514. 
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executed  by  the  father  in  person,  as  it  is  submitted  the    ^  *f;£  p' 

former  must  also  be.     \Wightman,  J. — Here  the  father  — r 

says  to  her,  "I  shall  appeal;"  and  desires  the  attorney's  ». 

clerk,  who  is  there  acting  for  him  professionally,  to  give  her  Huntingdon- 

notice  to  that  effect,  which  the  clerk  accordingly  then  does 

b  his  presence.     I  have  no  doubt  that  that  is  a  sufficient 

notice.     Suppose  that  the  man  were  unable,  by  reason  of 

some  infirmity  or  ailment,  to  give  the  notice  himself,  and 

some  one  acting  for  him,  in  his  presence,  and  by  his  desire, 

gives  the  woman  notice,  that  surely  would  amount  to  the 

same  thing  as  if  he  gave  the  notice  himself.]     It  must  be 

admitted,  that  it  has  been  decided  that  the  notice  need  not 

be  in  writing.     [fPightman,  J. — I  have  no  doubt  that  the 

notice  was  properly  given.] 

Watson  and  Burckam,  in  support  of  the  rule  (a),  were 
desired  by  the  Court  to  confine  their  argument  to  the  first 
point     The  "  adjudication  and  making  of  the  order"  men- 
tioned in  the  4th  section  of  the  7  &  8  Vict  c.  101,  refer  to 
the  actual  decision  pronounced  by  the  justices  in  open 
Court,  in  the  presence  of  the  parties,  after  hearing  the  case, 
rod  not  to  the  drawing  up  and  signing  the  formal  order. 
The  notice  of  appeal,  therefore,  was  good,  although  given 
before  the  order  was  drawn  up  and  signed.     The  acts  in 
question  do  not  require  that  the  adjudication  and  order 
should  be  in  writing;  and  the  case,  therefore,  differs  from 
those  in  which  an  order  of  removal  has  been  held  to  date 
from  the  time  of  signing  by  the  justices,  as  there  the  statute 
expressly  requires  that  it  should  be  in  writing  and  signed 
by  the  justices.    And  there  is  a  reason  why  that  distinction 
should  exist,  as  in  the  latter  case  the  order  is  made  ex  parte, 
and  the  written  document  is  the  first  notice  which  the 
opposite  party  has  of  the  proceedings.     Here,  the  statutes 
contemplate  that  the  putative  father  shall  be  present  at  the 

adjudication,  or,  at  any  rate,  that  he  should  have  had  a  full 

(a)  On  the  following  day. 
o  2 
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VU*m  /,      notice  of  it,  by  being  previously  summoned  to  appear* 
The  adjudication  and  order  are  binding  on  the  putative 


v.  father,  before  they  are  reduced  into  writing  and  signed  by 

IIi'wnoimw.  t'ic  justices;  and,  therefore,  there  being  a  grievance,  there 
musk.       fo  a  right  to  appeal     [  Wightman,  J. — If  there  is  merely  a» 
verbal  adjudication  and  order,  against  which  you  contemk^ 
there  is  a  right  to  appeal,  and  nothing  is  reduced  intc^ 
writing,  how  is  the  party  to  proceed  with  his  appeal?]    I^L. 
is  the  duty  of  the  petty  sessions  to  return  the  order  in  ^a 
formal  shape  in  writing  to  the  quarter  sessions,  before  th*^e 
timo  when  the  appeal  is  required  to  be  lodged.     In  poimti 
of  fact,  the  order  ought  to  be  at  once  drawn  up  and  signed 
by  tho  justices;  but  any  delay  or  neglect  on  the  part  o»f 
thoir  clerk  in  drawing  up  the  order,  or  on  their  own  part  5jd 
signing  it,  cannot  affect  the  parties'  right  to  appeal    Tfc*.« 
form  of  order  given  in  the  schedule,  No.  8,  to  the  8  &    9 
Vict,  c.  10,  shews  that  the  Legislature  treats  the  making  of 
the  formal  order  as  a  contemporaneous  act  with  the  pro- 
nouncing the  verbal  order.    The  formal  order  speaks  fron 
tho  time  of  the  hearing:  "And  whereas  the  said"  (tfcme 
putative  father)  "aotr  appearing,*  "and  the  said"  (tbe 
mother)  "  having  mm  applied;"  "  and  it  being  now  prov^^d 
to  u*,*  "  we  do  imp  hereby  order,*  &c     And  if  it  is  draW^ 
up  and  signed  afterwards*  it  most  relate  back  to  the  heari»JS- 
If  no  formal  order  were  drawn  op  at  the  time,  and  the  fatb-^r 
wei*  to  t*fa$e  or  neglect  to  pay  the  money,  the  month,  affc^ 
the  lapue  of  which  a  justice  mar  israe  a  warrant  against  tfc»e 
fother  by  the  7  &  $  Vice  &  101,  a.  3,  would  run,  it     * 
^vrt^nkxi  ttvw  thedateoftlieheaflrii^     So  the  weekly 
t*\Ymettt*  wvmkl  date  tirom  the  tuae  when  the  verbal  order 
w*»  prououiHxvl     A  cvMMianr  coranctioQ  of  the  act  would 
m*W-e  the  )vw*e  of  appeal  ahaart  inoperative.    For  how 
e*u  the  fcthe*  tett  at  what  precne  taae  the  coder  may  be 
ttoawtt  u^  «*d  agned  iy  the  want:  awl  if  be  could,  he 
K*\\  WW,^  tHett  K"£*ok*  nir  -h—  thr  noifci  uf  op^inl 
Mw  m\\  tHmv*w\  l**^  .mc  v-f  die  way  to  avoid  service. 
W    I  o<**4*n>w\  *k  ^Kcvt:3ju:  she  tan*  to  twenty-fear 
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hoofs,  no  doubt  meant  that  it  should  be  given  at  the  time    L.  M.f  p. 
the  parties  were  all  before  the  justices.     In  the  case  of  Reg.  ■ 


y.  Justices  of Derbyshire  (a),  this  Court  held  that  where,  by  ». 

a  statute  notice  in  writing  of  the  grounds  of  appeal  was  to  hunt^don- 
be  given  "within  six  days  after  such  order,  judgment,  or       shoe. 
determination  shall  be  so  made  or  given  as  aforesaid,"  the 
notice  must  be  given  within  six  days  from  the  day  when 
the  order  was  agreed  upon,  and  not  from  the  day  on  which 
il  was  served.     The  case  of  Reg.  v.  Justices  of  Flintshire  (ft), 
which  has  been  relied  on  by  the   other  side,  may  be 
distinguished.     There   the  appellant  offered  to  shew,  at 
the  quarter  sessions,  that  the  order,  though  bearing  date 
one  day,  was,  in  fact,  made  on  a  subsequent  day,  and, 
therefore,  that  his  notice  was  in  time;  and  the  sessions 
refused  to  hear  that  evidence,  which  they  were  clearly  not 
justified  in  doing.     [Wightman,  J. — The  judgment,  how- 
ever, of  my  Brother  Williams,  goes  to  the  very  point  in  this 
case,  that  the  "  making  the  order"  means  the  signing  it  by 
the  justices.]     The  decision  may  be  supported  on  the 
ground  suggested.     [The  Malicious  Trespass  Act,  7  &  8 
Geo.  4,  c.  30,  and  notices  under  it  were  referred  to,  as  was 
fisoReg.  v.  Justices  of  Lancashire  (c).] 

Wightman,  J. — I  shall  take  time  to  consider  the  case,  in 
consequence  of  the  decision  of  my  Brother  Williams  in 
Beg.  v.  Justices  of  Flintshire,  which  has  been  referred  to. 

Cur.  adv.  vult. 

Wightman,  J. — The  question  in  this  case  was,  whether 
the  notice  of  appeal  could  be  supported. 

The  proceedings  were  under  the  7  &  8  Vict.  c.  101,  ss.  2, 
3,  and  4,  and  it  appeared  that  the  justices,  after  hearing 
Thomas  Aldridge,  the  putative  father,  and  the  mother  and 
their  witnesses,  at  a  petty  sessions  held  on  the  17th  of 
May,  1849,  after  consideration  of  the  matter,  informed  the 

(a)  7  a  B.  193.  (c)  8  B.  &  C.  593. 

(b)  3  D.  &  L.  537. 
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•  in  their  opinion  the  complaint  of  the  mother  was  subetan- 


v. NA       tiated,  and  that  they  adjudged  him  to  be  the  putative  father 

niH^L  of  ^  chiId>  and  that  rt€fr  dr*r  ^as,  thai  be  should  pay 
•*urk.        ^e  mother  2s.  a  week,  and  10*.  for  the  midwife,  and 
the  costs  of  the  application,"  which  costs  the  clerk  to 
justices  then  stated  to  be  U  7*.  3d. ;  whereupon  the  putatr 
father,  in  the  magistrates'  presence,  immediately  gave  vei 
notice  of  appeal  to  the  mother,  and  applied  to  the 
trates'  clerk  for  the  written  order ;  but  the  clerk  said 
could  not  have  it  then,  as  he  had  not  drawn  it  up,  but 
would  send  it  by  the  post ;  and  on  the  19th  of  May 
order  was  received  by  the  post,  and  one  in  form  and  sub- 
stance the  same  as  the  adjudication  and  order  verbally? 
made  by  the  justices  on  the  17th  of  May,  and  appearing^, 
on  the  face  of  it,  to  have  been  made  at  the  petty  session.^ 
held  on  that  day.     The  proper  recognizance  was  entere^d 
into  on  the  21st  of  May. 

Upon  the  hearing  the  appeal  at  the  quarter  sessions,  th-.^ 
notice  was  objected  to,  as  having  been  given  before  ibm-^ 
order  was  actually  signed  by  the  justices,  and  also 
it  was  only  verbal.    The  Court  of  quarter  sessions  held 
verbal  notice  sufficient,  but  refused  to  hear  the  appear 
because  the  notice  was  given  before  the  justices  had  actually .^ 
signed  the  order. 

By  the  4th  section  of  the  statute,  the  putative  father-"-* 
may  appeal,  "  if  within  twenty-four  hours  after  the  adjudl^-— " 
cation  and  making  of  any  order"  on  him,  he  gives  notice 
appeal  to  the  mother;  and  the  question  is,  what  is  to 
considered  as  the  time  of  the  adjudication  and  making  the^^ 
order  for  the  purpose  of  giving  notice  of  appeal. 

In  support  of  the  decision  of  the  quarter  sessions,  th^^ 
case  of  the  Queen  v.  Justices  of  Flintshire  (a)  was  cited  an<£ 
relied  upon. 

It  appeared  in  that  case  that  an  adjudication  and  order 

(a)  3  D.  &  L.  537. 
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was  made  upon  the  putative  father  on  the  24  th  of  June ;  on    L-  **#  p- 
the  27th,  he  was  served  with  a  copy  of  an  order,  which,  on  - 


Regina 

the  face  of  it,  was  defective ;  on  the  same  day  (the  27  th)  he  ». 

was  served  with  another  copy  of  an  order,  free  from  the  huothngdon. 
defects,  and  dated  the  24th  of  June.     Within  twenty-four       8MEB- 
hours  from  the  service  of  the  last  order,  the  putative  father 
gave  notice  of  appeal  to  the  mother,  which  the  sessions  held 
to  be  too  late.    The  late  Mr.  Justice    WiUiamsy  before 
whom  the  case  came  in  the  Bail  Court,  was  of  opinion, 
that  the  term,  "  making  the  order,"  must  be  understood  in 
its  usual  sense,  and  means  an  order  properly  made  under 
the  hands  and  seals  of  the  justices,  and  as  the  appellant 
could  shew  that  the  order  was  actually  signed  on  the  27th, 
the  notice  was  good,  though  the  order  was  dated  the  24th. 
As  by  the  terms  of  the  statute,  the  notice  is  to  be  given 
within  twenty-four  hours  after  "  the  making  of  the  order," 
and  not  after  the  service  or  notice  of  the  order,  unless  a 
reasonable  construction  is  given  to  those  terms,  the  appeal 
clause  may  be  made  an  absolute  nullity. 

The  order,  when  formally  drawn  up,  and  signed  in  such 
terms  as  to  make  it  apparently,  as  in  the  present  case,  a 
cotemporaneous  judgment  with  that  pronounced  verbally, 
and  as  if  it  had  been  written  and  signed  at  the  moment 
it  was  pronounced,  may,  for  this  purpose,  be  intended  to 
We  been  actually  cotemporaneous,  even  if  the  statute  by 
the  words  "making  the  order,"  necessarily  intended  the 
written  order. 

This  view  of  the  case  is  not  inconsistent  with  that  of  The 
Quewt  v.  The  Justices  of  Flintshire  which  only  decided, 
that  notice  within  twenty-four  hours  of  the  actual  signature 
of  the  order  would  suffice ;  nor  is  any  rule  of  law  of  which 
1  am  aware,  or  of  convenience,  violated  by  holding  that  the 
time  of  the  written  judgment  or  order,  when  the  terms  are 
not  inconsistent,  relates  back  to  the  time  of  pronouncing 
sach  judgment  or  order  verbally ;  and  especially  where,  as 
111  the  present  case,  it  was  clearly  intended  that  the  written 
order  should  have  relation  to  the  time  of  the  verbal. 
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An  obvious  inconvenience,  I  may  say  injustice,  woulc 
arise  from  holding  that  the  putative  father  was  bound,  in  al 
cases,  to  give  notice  of  appeal  within  twenty-four  hour 
from  the  actual  signing  of  the  written  order,  for  it  may  In 
impossible  for  him  to  know  when  that  was,  and  he  may  tx 
purposely  kept  in  ignorance  until  too  late. 

I  may  observe,  that  the  case  of  The  Queen  v.  Justices  oj 
Derbyshire  (a),  is  an  authority  in  point  to  shew  that  a  notici 
within  twenty-four  hours  from  the  service  of  the  order 
would  be  too  late,  and  that  the  time  runs  from  the  making 

I,  therefore,  think  that  the  rule  should  be  absolute. 


Rule  absolute. 


(a)  7  A.  &  E.  193. 


Blacketer  w.  Gillett. 


January  15. 


[In  the  Common  Pleas. 


Coram  Wilde,  C.  J.9  Maule,  •/.,  Cressweli,  J.9  and 

Williams,  J.] 

vyASE  for  disturbance  of  a  ferry. 

The  first  count  of  the  declaration,  after  stating  that  tfl 
plaintiffs  were  entitled,  as  the  trustees  for  the  Society  ~ 
Free  Watermen  of  the  River  Thames,  residing  at  Greens 
wich,  to  the  fee  simple  and  inheritance  of  an  ancient  feres 
•gdnsuh^     called  Potters'  Ferry,  for  foot  passengers,  &c,  across  th* 

will  carried 

passengers 

across  the  river  near  tbe  plaintiff's  ferry,  per  quod  they  had  been  deprived  of  profits  of  the  - 

ferry,  and  disturbed  in  the  possession  of  it     Held,  upon  motion  in  arrest  of  judgment,  that  tb= 

count  disclosed  a  good  cause  of  action,  and  was  not  bad  for  omitting  to  aver  that  the  defendant 

in  carrying  uear  the  plaintiff's  ferry,  cither  intended  to  defraud  the  plaintifls,  or  to  set  up  a  ne^ 

ferry  (a). 

(a)  Pirn  v.  Curelt,  6  M.  &  W.  234.      Chamberlaine  v.  The  Chester  and  Birkenhead  Railwc^ 
Company,  1  Exch.  870. 


A  count  al- 
leged that  the 
defendant, 
contriving  to 
disturb  the 
plaintiffs  in 
the  enjoyment 
of  their  ferry, 


GlLLETT. 
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Thames,  to  and  from  a  place  in  the  Isle  of  Dogs,  Stepney,    L-  M-  fr  p- 
from  and  to  Greenwich,  &c,  taking  for  the  carriage,  &c,  '■ — 

Blackbtee 
certain  reasonable  freights  and  ferriages,  &c,  averred  that      _    ». 

the  defendant,  not  being  one  of  the  free  watermen  aforesaid, 
but  well  knowing  the  premises,  and  contriving  to  disturb 
and  injure  the  plaintiffs  in  the  peaceable  enjoyment  of  their 
said  ferry,  heretofore,  to  wit,  &&,  and  on  divers  other  days, 
&c,  injuriously  and  wrongfully  carried  and  conveyed  divers 
foot  passengers  across  the  Thames,  upon  the  said  part  of 
the  same  river  where  the  plaintiffs  had  such  ferry  as  afore- 
said, and  upon  the  said  ferry  of  the  plaintiffs ;  per  quod  the 
plaintiffs  had  been  deprived  of  divers  profits,  &c. 

Second  count:  that  plaintiffs  so  being  entitled,  to  wit,  as 
trustees  for  the  said  society,  to  the  fee  simple  and  inhe- 
ritance of  the  said  ferry  as  aforesaid,  the  defendant  not 
being  one  of  the  free  watermen  as  aforesaid,  but  well 
knowing  the  premises,  and  further  contriving  to  disturb 
and  injure  the  plaintiffs  in  the  peaceable  and  lawful  enjoy- 
ment of  their  said  ferry,  heretofore,  and  whilst  the  plaintiffs 
were  so  entitled  as  trustees  as  aforesaid  to  the  fee  simple 
and  inheritance  of  the  said  ferry,  to  wit,  on,  &c,  and  on 
divers  other  days  and  times,  &c,  injuriously  and  unlawfully, 
and  against  the  will  of  the  plaintiffs,  carried  and  conveyed, 
in  a  certain  boat  of  him,  the  defendant,  divers  foot  pas- 
sengers for  hire,  over  and  across  the  said  river  Thames, 
near  to  the  said  part  of  the  same  river,  where  the  plaintiffs 
had  such  ferry  as  aforesaid,  and  near  to  the  said  ferry  of 
them  the  plaintiffs;  by  reason  whereof  the  plaintiffs  have 
been  deprived  of  divers  other  profits  and  emoluments, 
which  would  have  arisen  and  accrued  to  them  from  the 
enjoyment  of  their  said  ferry,  and  have  been  and  are  greatly 
prejudiced  and  disturbed  in  the  possession  thereof,  and  their 
right  and  title  thereto  (a). 
Plea.  Not  guilty.  Issue  thereon. 
Upon  the  trial  at  the  Middlesex  sittings  after  Michaelmas 

(a)  See  2  Chit,  on  Plead.  623,  7th  ed. 
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Term,  1849,  before  WMey  C.  J.,  the  jury  found  a  verdict 
-for  the  defendant  upon  the  first,  and  for  the  plaintiff*  upon 
the  second,  issue. 

Peacock,  on  behalf  of  the  defendant,  now  moved  for  a 
rule  to  arrest  the  judgment.  The  second  count  discloses 
no  cause  of  action.  It  merely  alleges  that  the  defendant 
carried  near  the  plaintiff's  ferry,  and  that  is  not  enough  to 
give  the  plaintiffs  a  right  of  action.  It  ought  to  have 
alleged,  either  that  the  defendant  had  set  up  a  new  ferry, 
or  that  he  had  carried,  near  the  old  ferry,  with  intent  to 
defraud  the  plaintiffs.  It  would  be  no  disturbance  of  this 
ferry  to  carry  a  person  from  the  Isle  of  Dogs,  not  to  a 
public  landing  place,  but  to  his  own  wharf  at  Greenwich; 
and  yet  that  would  be  a  carrying  near  the  plaintiffs'  ferry. 
In  Tripp  v.  Frank  (a)  it  was  held,  that  if  there  be  a  ferry 
from  A.  to  B.,  persons  may,  nevertheless,  go  by  another 
boat  from  A.  to  C,  though  C.  lie  near  B.,  provided  it  be 
not  done  fraudulently,  and  as  a  pretence  for  avoiding  the 
regular  ferry.  The  second  count  should  have  averred  that 
the  carrying  near  was  done  with  that  view.  [Mauk,  J. — 
The  declaration  alleges,  that  by  the  conduct  of  the  de- 
fendant the  plaintiffs  were  disturbed  in  their  ferry.  That  is 
a  question  of  fact,  which  must  be  proved.  If  the  defendant 
had  merely  carried  a  gentleman  to  his  country  house,  that 
would  not  have  been  a  disturbance  of  the  ferry,  and  the 
defendant  would  have  been  entitled  to  the  verdict.  The 
disturbance  is  necessary  to  be  alleged,  and  necessary  to  be 
proved.]  In  the  supposed  case,  it  is  submitted,  there  would 
have  been  a  disturbance,  for  the  plaintiffs  would  have  lost 
the  toll,  which,  but  for  the  act  of  the  defendant,  they  would 
have  received ;  nevertheless,  it  would  not  have  been  such  a 
disturbance  as  would  have  given  the  plaintiffs  a  right  of 
action.  It  is  not  every  disturbance,  by  carrying  near  a  ferry, 
which  gives  a  right  of  action;  to  give  such  a  right,  the  dis- 


(«)  4  T.  R.  666. 


Blacketeb 
r. 

GlLLETT. 
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turbance  must  amount  to  setting  up  a  new  ferry.  [Maule,  J.  L.  M.  &  P. 
—The  declaration,  in  averring  that  the  defendant  carried 
near  the  plaintiffs'  ferry,  does,  in  substance,  allege  that  he 
set  up  a  new  ferry.]  In  Huzzey  v.  Field  (a),  Lord  Abinger, 
after  stating  that  the  construction  of  a  new  landing  place, 
near  one  of  the  termini  of  a  ferry,  and  carrying  passengers 
from  the  other  terminus  to  that  new  landing  place,  would, 
under  certain  circumstances,  amount  to  a  disturbance  of  the 
ferry,  says,  "  It  does  not  follow  from  this  doctrine,  that  if 
there  be  a  river  passing  by  several  towns  or  places,  the 
existence  of  a  franchise  of  a  ferry  over  it,  from  a  certain 
point  on  one  side  to  a  point  on  the  other,  precludes  the 
King's  subjects  from  the  use  of  the  river,  as  a  public  high- 
way, from  or  to  all  the  towns  or  places  on  its  banks,  and 
obliges  them,  upon  all  occasions,  to  their  own  inconvenience, 
to  pass  from  one  terminus  of  the  ferry  to  the  other.  The 
case  of  Tripp  v.  Frank  (b),  decided  otherwise ;  and  it  is 
not  intended  to  question  that  decision."  [Maule,  J. — The 
declaration  states  that  there  was  a  carrying  near;  that  may 
or  may  not  be  a  disturbance.  Then  it  goes  on  to  restrict 
that  allegation,  by  stating  that  it  was  such  a  carrying  as 
amounted  to  a  disturbance.  Wilde,  C.  J. — Was  it  not  for 
the  jury  to  say  whether  the  defendant  carried  so  near  the 
ferry  as  to  amount  to  a  disturbance  of  it?  And  would  it 
not  have  been  the  duty  of  the  Judge  so  to  leave  the  question 
to  them  ?] 

Per  Curiam. 

Rule  refused. 

(a)  2  C.,  M.  &  R.  432,  442.  (6)  4  T.  R.  666. 
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[In  the  Common  Pleas. 

Coram  Wilde,  C.  J.,  Maule,  J.,  CresswelU  J*>  cmd 

Williams,  J.~\ 

Tbe  Court        H  UNTER,  on  a  former  day  in  this  Term,  obtained 

granted,  on  the  _  . 

application  of  rule,  calling  upon  the  plaintiff  to  shew  cause  why  a  writ, 
and  whSm?*'  ^e  nature  o^a  mandamus,  to  examine  witnesses  at  Sydm 
imposing  any     jf  ew  gouth  Wales,  should  not  issue,  and  why  all  proce* 

terms  upon  ^  ~  . 

him,  a  com-  ings  should  not,  in  the  meantime,  be  stayed.     The  r 

examine  wit-  was  obtained  upon  the  affidavits  of  the  defendant  and 

Ishhoo^^  attomey>  which  stated  that  John  Spinks,  an  officer  in  ] 

affidavit  in  Majesty's  Customs,  at  Sydney,  and  several  other  per® 

support  of  the  J "      *  .  f         , 

application  did   residing  at  Sydney,  were  matenal  and  necessary  witnes 
the  evidence      f°r  the  defendant,  and  that  without  their  testimony, 
of  the  wit-         defendant  was  advised  he  could  not  safely  proceed  to  ti 

nesses  would  J  r 

be  admissible  The  affidavit  of  the  defendant's  attorney  also  stated,  that 

and  although  action  was  brought  to  recover  69/.  13*.  SdL,  being  the  bala 

midednanTS  claimed  by  the  plaintiff  to  be  due  to  him  as  mate  of  a  ves 

great  distance,  an(j  that  issue  was  joined  in  the  cause  on   the    27th 

and  consider-  ° 

able  delay        December,  1849  (a). 

would  be  oc- 
casioned by 

bdn^Sr^d!1      Ha!/nes  shewed  cause.     The  affidavits  are  insufficl 

Where  the  witnesses  proposed  to  be  examined  reside 
so  great  a  distance  as  these  do,  the  affidavits  ought 
merely  to  aver  that  they  are  material  and  necessary  ' 
nesses,  but  ought  to  set  forth  the  facts  upon  which  i 
averment  is  grounded.     [Wilde,  C.  J. — The  defendant 

(a)  The  rule  was  in  the  first  issue   had  been  joined   in 

instance    refused,    because    the  cause.      See  MondeU   v.   Si 

affidavits,    which    were    in    the  9  Dowl.  812 ;  S.  C.  8  M.  & 

common  form,  (see  Chitty's  Forms,  300,  and   Clutterbuck   v.   J< 

p.  68,  6th  ed.,)  did  not  state  that  6  D.  &  L.  251. 


Dye 

v. 

Bennett. 
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aright  to  have  a  commission  sent  out;  and  the  fact  that  L-  M.  d*  P- 
the  witnesses  live  at  a  great  distance,  and  that  a  long  time 
will  consequently  be  necessary  to  take  their  evidence,  does 
not  deprive  him  of  that  right]  Where  a  witness  resides 
abroad,  at  such  a  great  distance  that  a  commission  sent  out 
to  examine  him  will  necessarily  occasion  great  delay,  it  is  not 
a  matter  of  course  to  grant  a  commission  on  the  application 
of  a  defendant.  It  must  be  made  out  to  the  satisfaction  of 
the  Court  that  the  evidence  of  the  witness  would  be  admis- 
sible, and  of  service  to  the  defendant  when  obtained; 
Uoyd  v.  Key  (a).  The  affidavits  do  not  shew  this.  [Cress- 
well,  J. — They  state  the  name  of  the  man  whose  evidence  is 
required,  and  you  do  not  shew  that  he  cannot  be  material 
or  necessary.  In  Lloyd  v.  Key,  there  must  have  been 
affidavits  shewing  grounds  for  believing  that  the  witness 
would  not  be  material  or  necessary.]  The  Court  will,  at  all 
events,  not  make  this  rule  absolute,  except  upon  the  terms 
of  paying  the  money  into  Court ;  Caw  v.  Kynnersley  (ft). 
[Wilde,  C.  J. — In  that  case  the  Court  did  not  require  the 
money  to  be  paid  into  Court,  but  the  affidavits  being  very 
defective,  the  defendant,  in  order  to  induce  the  Court  to 
grant  him  a  commission,  offered  to  pay  the  amount  into 
Court 

Hunter,  contrik,  referred  to  Healy  v.  Young  (c). 

Per  Curiam. 

Rule  absolute. 

(a)  3  DowL  253.  Scott,  N.  R.  892 ;  6  M.  &  G.  981. 

(6)  I  D.  &  L.  906 ;  S.  C.  7        (<0  2  C.  B.  702. 
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Robinson  v.  Burbidoe  and  Another. 

[In  the  Common  Pleas. 

Coram  Wilde,  C.  J.,  Maule,  J.,  and  CressweU,  JJ] 

It  is  no  objec-  HoNYMAN,  on  a  former  day  in  this  Term,  applied  for 
Judge^order  a  nile  nisi  to  rescind  two  orders  made  by  Talfourd,  J.,  under 
8UnTngfa^e  l^e  f°U°wing  circumstances.  Judgment  having  been  entered 
up  on  the  25th  of  May,  1849,  upon  a  warrant  of  attorney 
against  the  defendants,  the  plaintiff,  in  the  month  of  January 
following,  obtained  the  following  order: — 

On  reading  the  affi- 
davit of  the  plaintiff  I 
►  do  order,  unless  cause 
be  shewn  to  the  con- 
trary   before    me    or 


William  Robinson 


v. 


me 
name  of  the 
accountant 
general,  that 
tne  order  nisi 
requires  the 
debtor  to  shew 
cause  on  a 
day,  and  not 
"  within  a 
time"  named 
in  the  order. 
Nor  that 
such  order 
purports  to  be 
made  in  pur- 
suance or  the 
1  &  2  Vict 
c  1 10,  alone, 
and  not  also  of 

the  3  &  4  Vict,  afternoon,  by  the  defendant  Burbidge,  his  attorney  or  agent, 

A  judgment  that  the  sum  of  27,0642. 16s.  lid.  Bank  3t  per  cent  annuities, 

the  Sister's"*  remaining  on  the  credit  of  the  cause  Burbidge  v.  Burbidge, 

1)00,1  M ™  »  pending  in  the  High  Court  of  Chancery  in  the  name  of  the 

v.  B.H   The  Accountant  General  of  that  Court,  "the  legacy  account* 

tained  an  order  shall  be,  and  shall  in  the  meantime  stand  charged  with  the 

Sth^efend?  Paymen*  of  the  sum  of  4,000£  to  the  plaintiff,  being  the 

ant  standing  in  amount  for  which  judgment  has  been  recovered  in  this 

the  name  of  ••  . 

the  accountant  cause,  and  3/.  10*.  costs,  and  interest  thereon,  pursuant  to 
mEZ%^  the  8tatute  l  &  2  yict  c.  110.     Dated  the  3rd  day  of 


Edward  Francis  Burbidge, 
sued  as  Edward  Francis  Burbridge, 

and  Thomas  William  O'Keefe. 
such  other  Judge  as  shall  be  in  attendance  at  the  Judges' 
Chambers,  Bolls'  Garden,  Chancery  Lane,  on  Monday,  the 
14th  day  of  January  instant,  at  three  of  the  clock  in  the 


StSd^R-  Ja™«7>  1850. 


T.  N.  Talfoubjx 


A  rule  to  re- 
scind it  having 

been  obtained  on  the  ground  that  it  did  not  follow  the  judgment  in  its  title,  the  plaintiff  pro- 
duced the  judgment  paper,  which  was  intituled  in  the  same  way  as  the  order.  Held,  that  the 
order  was  properly  intituled. 

Semble,  that  such  an  order  is  in  the  nature  of  a  writ  of  execution,  and  ought  to  follow  the 
judgment  in  its  title. 

The  words  "  C.  sued  as*'  appeared  to  have  been  interlined  :  Held,  per  Wilde,  C.  J.,  that  such 
interlineation  must  be  presumed  to  have  been  made  before  the  judgment  paper  was  sealed  by  the 
Court 
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The  affidavit  upon  which  this  order  was  made,  was    L-  M-  fr p- 
intituled  in  the  same  way  as  the  order,  and  stated  that 


Robinson 


"judgment  was  signed  in   this  cause  against  the  above  ©. 

named  defendants."  The  defendant  Burbidge,  upon  being  Jd°2!E£r. 
served  with  the  above  order,  gave  the  plaintiff  notice  that 
he  would  attend  by  counsel  at  the  Judges'  Chambers  on  the 
9th  of  January,  for  the  purpose  of  shewing  cause  against  it. 
The  plaintiff,  however,  in  reply,  declined  to  attend  on  any 
other  day  than  that  mentioned  in  the  order ;  notwithstand- 
ing which,  Burbidge  attended  on  the  9th.  The  plaintiff 
did  not  attend,  and  Maule,  J,,  the  Judge  in  attendance, 
refused  to  hear  the  defendant's  counsel  Burbidge  then 
gave  the  plaintiff  notice  that  he  should  not  shew  cause 
against  the  order  on  the  14th,  and  that  in  the  event  of  its 
being  made  absolute,  he  should  apply  to  the  Court  to  set  it 
aside.  The  order  was  made  absolute  on  the  14th,  on  the 
usual  affidavit  of  service;  and  this  second  order  was  intituled 
in  the  same  way  as  the  former  one.  The  affidavits  upon 
which  the  present  rule  was  obtained,  were  intituled  in  the 
8ame  way  as  the  orders;  and  besides  setting  forth  the  fore- 
going facts,  stated  that  the  defendant's  attorney  had  searched 
the  judgment  books  of  the  Masters  of  the  Court,  and  "  that 
no  judgment  had  been  signed  in  this  Court  in  this  cause, 
or  in  any  action  at  the  suit  of  the  plaintiff  against  Ed- 
ward Francis  Burbidge  and  T.  W.  O'Keefe,  or  at  the  suit 
of  the  plaintiff  against  Edward  Francis  Burbidge,  sued  as 
Edward  Francis  Burbridge*  and  T.  W.  O'Keefe,  but  that 
the  deponent  found  that  judgment  was  signed  at  the  suit 
of  the  plaintiff  against  Edward  Francis  Burbridge  and 
another." 

Ham/man  contended,  that  the  orders  were  bad  on  three 
grounds,  first,  the  orders  are  wrongly  intituled.  Orders 
charging  stock  under  the  1  &  2  Vict.  c.  110,  are  in  the 
na*ure  of  writs  of  execution,  which,  it  is  well  established, 
should  correspond  with  the  judgment  in  the  name  of  the 
Pendant,  although  he  be  therein  described  by  a  wrong 
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one;   Reeves  v.  Slater  (a);  Fisher  v.  Magnat/(b);    1  Chit 
Archb.  534,  ed.  1847.    In  Tagg  v.  Simmonds  {c\  the  names 
of  the  defendants  were  Simmonds  and  Prickett,  but  they 
appeared  and  pleaded   to  a  writ  and  declaration  which 
described  them  as  Simmonds  and  Hemming.    Judgment, 
having  been  afterwards  signed  for  want  of  a  rejoinder,  a  rulfe 
which  they  obtained  to  set  aside  the  judgment,  upon  affi — 
davits,  intituled  "  Tagg  v.  Simmonds  and  Prickett,  sued  as 
Hemming"  was    discharged    upon   the    ground    that   the 
affidavits  were  wrongly  intituled.     The  plaintiff's  proper 
course  in  the  present  case,  was  to  obtain  an  order  in  th« 
cause  of  Robinson  v.  Burbridge,  which  is  the  title  of  th  - 

cause  in  which  judgment  has  been  signed.    [CressweU,  J. 

It  would  have  been  found  that  there  was  no  stock  standin  ^ 
in  the  name  of  Burbridge.]  The  identity  of  Burbidge 
and  Burbridge  might  have  been  established  by  affidavL 
[Maule,  J. — This  stock  is  standing  in  the  name  of 
Accountant  General,  and  not  in  that  of  Burbidge,  so 
no  difficulty  would  have  arisen  from  intituling  the  order  k- 
the  same  way  as  the  judgment  But  even  if  it  had  sUxw 
in  the  name  of  Burbidge,  there  would  have  been  no  mo^ 
difficulty  than  in  the  case  of  a  person  changing  his  nanr^ 
after  judgment]  Secondly,  the  order  purports  to  be  maS 
only  under  the  1  &  2  Vict  c.  110,  and  not  under  tl= 
3  &  4  Vict  c.  82.  The  14th  section  of  the  former  a^ 
authorizes  the  charging  of  stock  only  when  standing  in 
name  of  the  judgment  debtor,  or  of  any  person  in  trust 
him.  Here  the  stock  is  not  so  circumstanced,  and  the 
therefore,  does  not  apply  to  it  The  subsequent  statut 
however,  extends  the  provisions  of  the  earlier  one  to 
standing  in  the  name  of  the  Accountant  General,  and  as 
stock  in  this  case  stands  in  the  name  of  the  Account 
General,  the  orders  of  Talfourd,  J.,  ought  to  purport  to 
made  in  pursuance  of  the  later  act,  as  well  as  of 

(a)  7  B.  &  C.  486 ;  S.  C.  1  M.      &  L.  40 ;  6  Scott,  N.  R.  588. 
&  R.  265.  (c)  4  D.  &  L.  582. 

(6)  5  M.  &  G.  778 ;  S.  C.  I  D. 


HILARY   TERM,    13   VICT.  9? 

1  &  2  Vict  c  110,  instead  of  purporting  to  be  based  upon    L  M  4*  p- 

the  last  mentioned  statute  only.     [Maule,  J. — The  3  &  4  — — 

Vict  c.  82,  recites  the  provisions  of  the  14th  section  of  the  ». 

former  act,  and  after  stating  that  doubts  exist  whether  those    ^J^j^Sm. 

provisions   "extend  to  the  cases  hereinafter  mentioned," 

enacts,  "that  the  aforesaid  provisions"  "shall  be  deemed 

and  taken  to  extend,"  among  other  things,  to  stock  standing 

in  the  name  of  the  accountant  general.   Then,  in  obedience 

to  this  act  of  Parliament,  I "  deem  and  take"  the  14th  section 

of  the  1  &  2  Vict  c  1 10,  to  extend  to  stock  in  the  accountant 

general's  name ;  and,  therefore,  the  orders  of  Talfourd,  J.,  are 

rightly  made  in  pursuance  of  the  earlier  act]     Thirdly,  the 

first  order  was  not  made  in  a  form  sanctioned  by  the  act,  and 

consequently  the  second  order  was  made  without  jurisdiction. 

Rule  nisi  granted  upon  the  first  and  third 
grounds,  and  refused  on  the  second. 

On  the  same  day  that  the  rule  was  obtained,  the  plaintiff 
served  at  the  office  of  the  defendant  Burbidge's  attorney  a 
rule  which  he  had  obtained  on  the  preceding  day,  making 
the  orders  of  Talfourd,  J.,  a  rule  of  Court  The  defendant 
Bturbidge  thereupon  gave  the  plaintiff  notice  not  to  appear 
to  the  above  rule  nisi,  and  upon  a  subsequent  day, 

Wkitehurst,  upon  an  affidavit  that  Burbidge  had  no 
notice  of  the  plaintiff's  rule  at  the  time  when  the  motion 
for  the  above  rule  nisi  was  made,  obtained  a  fresh  rule  nisi 
to  rescind  the  orders  of  Talfourd,  J.,  and  to  discharge  the 
rale  making  them  a  rule  of  Court 

Affidavits  in  answer  were  made  by  the  plaintiff  and  his 
attorney,  setting  forth  the  judgment  verbatim,  and  stating, 
among  other  things,  that  it  had  been  signed  against  Bur- 
bidge by  the  name  of  "  Burbridge,"  in  consequence  of  the 
latter  name  having  been  inserted  in  the  body  of  the  warrant 
of  attorney,  although  that  instrument  was  signed  in  the 
former  name.  Upon  cause  being  shewn,  the  original  judg- 
flfcnt-paper  was  produced,  and  appeared  to  be  as  follows: — 

vol.  I.  H  l.  m.  &  P. 
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Voium*  l  « in  the  Common  Fleas. 
'• —  Final  judgment  od  warrant  of  attorney  for  4,000£  in  debt. 

Robinson  __      _*,,         „,..                  ,r*,^ 

v.  The  25th  day  of  May,  a.  d.  1849. 

JuESEL.  Middlesex,  1  William  Robinson,  the  plaintiff  in  this  suit, 

to  wit      /  by  B.  M.  his  attorney,  complains  of  JSdwarcE 


Francis  Burbidge,  sued  as  Edward  Francis  Burbridge, 
Thomas  William  O'Keefe,  the  defendants  in  this  suit,  wh« 
bare  been  summoned,"  &c.  A  declaration  in  debt 
then  set  out,  followed  by  the  default  of  the  defendants, 
which  it  proceeded  to  state,  "Therefore  it  is  considered 
that  the  plaintiff  recover  against  the  defendants  his  sai«l 
debt,"  &c.  The  words  in  italics  were  interlined,  and  tfc^e 
whole  document  appeared  to  have  been  framed  originally  ^bs 
a  judgment  against  one  defendant  only,  and  to  have  be^^n 
afterwards  altered  to  make  the  language  applicable  to  tk^e 
case  of  two  defendants ;  words  in  the  singular  number  beirr»g 
changed  into  the  plural 

Humfrey  and  G.  Hayes  now  shewed  cause*  The  juA-jK* 
ment-paper  itself  is  the  best  answer  to  the  objection  tl^at 
the  order  does  not  follow  the  judgment.  That  objecti^on 
was  made  under  a  misapprehension  of  the  facts,  but  er^en 
if  it  were  well  founded,  the  defendant  Burbidge  is  not  ic»  * 
position  to  avail  himself  of  it,  for  his  affidavits  are  intituL^d 
in  precisely  the  same  way,  and  if  that  title  be  wrong,  tfe^J 
cannot  be  read.  With  respect  to  the  Judge's  jurisdiction  to 
make  the  orders,  it  is  doubtful  whether  the  Court  has  *-"? 
power  whatever  over  them.  In  Witham  v.  Lynch  (a),  t^~he 
Court  of  Exchequer  intimated  much  doubt  as  to  the  ju*r~is- 
diction  of  the  Courts  over  orders  similar  to  these.  AId^^m 
son,  B.,  said,  in  the  course  of  the  argument,  "  Have  we  w-^J 
jurisdiction  over  these  orders  ?  They  are  not  orders  o""**r 
which  this  Court  can  exercise  any  control,  but  orders  to 
be  enforced  by  the  Lord  Chancellor.  Our  jurisdiction  o**ty 
extends  to  cases  where  the  order  of  the  Judge  must    A* 

(a)  1  Exch.  391,9. 
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considered  as  the  act  of  the  Court"     [Matde,  J. — But  I    L.  M.  $•  P 

observe  that  Parke,  B.,  immediately  answers,  "  Whenever  a - — 

jorisdiction  is  conferred  by  statute  on  a  Judge  of  the  v. 

superior  Courts,  it  is  subject  to  appeal  to  the  Court,  unless  ^Another, 
there  is  something  in  the  context  leading  to  a  contrary 
conclusion."  Oresswell,  J. — And  Rolfe,  B.,  says,  "  The 
plaintiff  had  better  not  force  the  Court  to  a  decision  on  the 
point,"  which  shews  that  he  had  not  much  doubt  as  to  the 
jurisdiction  of  the  Coigrt  to  rescind  the  order,  if  necessary.] 
At  all  events,  the  Court  did  not  interfere  with  the  Judge's 
orders  in  that  case,  and  some  doubt  was  expressed  as  to 
their  power  to  do  so.  [They  were  stopped  by  the  Court 
on  the  question  of  the  validity  of  the  orders.] 

Whitehurst  and  Honyman,  in  support  of  the  rule.     First, 
there  was  no  judgment  in  the  cause  in  which  the  orders  are 
made.     The  entry  in  the  Master's  book  shews  that  the 
judgment  was  signed  by  "Robinson  against  Burbridge," 
and  although  the  judgment-paper  describes  the  defendant 
as "  Burbidge,  sued  as  Burbridge,"  it  is  to  be  observed  that 
the  words  "  Burbidge,  sued  as,"  are  interlined,  and  the 
plaintiff's  affidavits  do  not  give  any  explanation  of  the 
circumstances  under  which  the  interlineation  was  made. 
[Maule,  J. — It  was  irregular  to  produce  that  judgment- 
paper.     Wilde,  C.  3. — It  is  a  document  bearing  the  seal  of 
the  Court     Maule,  J. — But  it  is  a  paper  prepared  by  the 
person  who  produces  it,  and  it  is  kept  in  his  custody.]     It 
is  not  shewn   that  the  interlineation  existed  when   the 
document  was  stamped  with  the  seal  of  the  Court ;  and,  in 
the  absence  of  evidence  on  the  subject,  (which  it  was  the 
doty  of  the  plaintiff  to  supply,  as  the  defendant  could  not 
file  affidavits  in  reply),  the  Court  will  presume  that  the 
interlineation  was  made  subsequently  to  the  sealing.    The 
judgment-paper  then,  read  without  the  interlined  words, 
*ill  correspond  with  the  entry  in  the  judgment-book,  and 
the  case  will  stand  as  it  did  at  the  outset,  upon  the  defendant's 
^davits  alone. 

h  2 
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^"T*'  ^e  or^ers»  then,  are  bad  ^or  not  following  the  judg- 

— jr- — -— —  ment;  and  it  is  no  answer  to   this  objection   that   the 
«.  defendant's  affidavits  are  intituled  in  the  same  way  as  the 

»nd  Another,  plaintiff's.  The  question  is  not,  whether  there  be  such 
a  cause  as  "  Robinson  and  Burbidge,  sued  as  Burbridge," 
but  whether  there  be  a  judgment  in  that  cause.  The 
defendant  Burbidge  is  not  concerned  to  deny  that  there  is 
such  a  cause:  the  affidavits,  on  both  sides,  may  be  taker* 
to  be  correctly  intituled ;  but  he  contends,  that  when  those 
affidavits  are  read,  they  shew  that  there  is  no  judgment  i 
the  cause  of  "  Robinson  v.  Burbidge,  sued  as  Burbridge,"  i 
which  the  orders  are  made.  Those  orders,  therefore, 
wrongly  intituled,  for  they  do  not  follow  the  judgment 
[The  authorities  cited  upon  moving  for  the  rule  were  agaiv 
referred  to ;  but  as  the  Court  gave  no  judgment  upon  th  « 
point,  the  argument  upon  it  is  omitted.] 

Secondly,  the   orders  of   Talfourd,  J.,  are   bad.     Tb.^ 
15th  section  of  the  1  &  2  Vict,  c  110,  enacts,  that  d*«s 
Judge's  order  to  change  stock  shall  be  made  in  the  first 
instance  ex  parte,  and  without  any  notice  to  the  judgment 
debtor,  and  shall  be  an  order  to  shew  cause  only ;  and  that 
unless  the  judgment  debtor  shall,  "within  a  time  to  be 
mentioned  in  such  order,"  shew  cause  to  the  contrary,  the 
said  order  shall  "  be  made  absolute."     Now,  the  order  nisi 
in  this  case,  requires  cause  to  be  shewn,  not  "  within  a 
time"  "mentioned  in  such  order,"  as  the  act  directs,  but 
upon  a  day  therein  mentioned.     It  is,  therefore,  bad,  for 
not  pursuing  strictly  the  provisions  of  the  statute.     The 
Judge's  authority  to  make  these   orders  is  founded  ex- 
clusively upon  the  act ;  they  ought,  therefore,  to  comply 
strictly  with  its  provisions,  otherwise  they  are  made  without 
jurisdiction.     And  this  objection  is  not  merely  technical; 
for  the  same  section  enacts,  that  the  order  nisi  "shall 
restrain  the  governor  and  company  of  the  Bank  of  England 
from  permitting  a  transfer  of  such  stock  in  the  meantime 
and  until  such  order  shall  be  made  absolute  or  discharged;" 
so  that  a  very  substantial  injury  may  be  inflicted  upon  the 
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person  against  whom  an  order  nisi  is  obtained,  if  be  is  not  Lm  *•  *  p 

to  be  at  liberty  to  shew  cause  against  it  at  any  time  from  bobinson 

the  moment  the  order  is  made.     [Wilde,  C.  J. — Is  there  •• 

any  instance  of  an  order  to  shew  cause  "  within  a  time  r  J  and  Another, 


In  Morris  v.  Manesty  (a),  the  order  was  to  shew  cause 
"  within  six  calendar  months;99  and  in  Fowler  v.  Churchill  (b), 
it  was,  "  within  a  month.99  If  this  order  be  valid,  an  order 
to  shew  cause  three  years  hence  would  be  equally  valid,  and 
a  person,  against  whom  such  an  order  may  be  obtained, 
most  submit  to  have  his  stock  locked  up  for  three  whole 
jean,  and  to  be  deprived  of  the  power  of  dealing  with  it 
during  the  whole  of  that  time.  If  the  order  is  to  be  read 
as  directing  cause  to  be  shewn  on  "or  before"  the  14th  of 
January,  then  the  second  order  was  wrongly  made,  for  the 
defendant  Burbidge  attended,  in  compliance  with  it,  on  the 
9th,  and  therefore  the  event  upon  which  the  order  was  to 
be  made  absolute  did  not  happen.  The  plaintiff  is  in  this 
dilemma:  if  the  first  order  allowed  cause  to  be  shewn  only 
on  the  14th,  the  Judge  had  no  jurisdiction  to  make  it  in 
that  form,  and  it  is,  therefore,  bad ;  if,  on  the  other  hand, 
cause  might  have  been  shewn,  at  any  time  before  the  14th, 
the  second  order  is  invalid,  for  Burbidge  was  ready  to 
shew  cause  on  the  9th,  and  Maule,  J.,  ought  to  have  heard 
him  on  that  day.  \CressweU,  J. — Why  did  you  not  apply 
on  the  first  day  of  Term  to  rescind  the  order?]  Because 
it  had  not  been  made  absolute.  In  Brown  v.  Bamford  (c), 
the  Court  of  Exchequer  refused  to  interfere  until  the  order 
was  made  absolute.  [CressweU,  J. — In  Morris  v.  Manesty, 
the  Court  of  Queen's  Bench  rescinded  the  order  nisi,  and 
Patteson,  J.,  expressed  a  doubt  whether  Brown  v.  Bam- 
ford  was  correctly  reported.]  When  Morris  v.  Manesty, 
and  Brown  v.  Bamford,  were  referred  to  in  Witham  v. 
Lynch  (d),  Alderson,  B.,  said,  "  Brown  v.  Bamford  is  right 
to  this  extent,  that  the  Court  will  not  interfere  until  there  is 

(«)  7  a  B.  674.  (c)  9  M.  &  W.  42;   S.  C.  X 

(6)  11  M.  &  W.  57  j  S.  C.  2      Dowl.  361,  N.  S. 
^L  767,  N.  S.  (d)  I  Exch.  391,  400. 
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Foiumt  I.      an  order  absolute/     [WUde,  C.  J. — Your   complaint  is 

: —  against  the  order  nisi,  and,  if  you  thought  it  had  been 

9.  wrongly  made,  you  should  have  come  to  the  Court  at  once 

andU>UoAw.    to  re8cind  &     Monk,  J.— I  can  very  well  understand  that 
there  may  be  cases  in  which  the  Court  will  not  interfere, 
except  upon  the  order  being  made  absolute,  because  the 
defendant  may  object  to  the  order  nisi  only  for  reasons 
which  he  ought  to  state  to  the  Judge  before  it  be  mads 
absolute.     But  it  does  not  follow  that  if  the  order  nisi 
wrong,  the  party  complaining  of  it  ought  not  to  come  a 
once  to  have  it  rescinded.     There  is  no  case  which  she 
that  if  the  Judge  was  wrong  in  making  the  order  nisi,  th« 
defendant  cannot  come  to  the  Court  to  set  it  aside  before  i  - 
is  made  absolute.]     At  all  events,  the  defendant  BurbidgM 
was  not  bound  to  come  until  the  order  was  made  absolute* 
The  order  nisi  is  in  the  nature  of  a  summons,  and  it  is 
not  necessary,  in  any  case,  to  rescind  a  summons. 

Wilde,  C.  J. — This  rule  must  be  discharged.  It  seems 
to  me  that  no  sufficient  objection  has  been  pointed  oat 
to  the  orders  of  my  Brother  Talfourd.  The  1  &  2  Vict. 
c.  110,  s.  15,  enacts,  that  there  shall,  in  the  first  instance,  be 
an  order  nisi,  requiring  the  defendant  to  shew  cause  why 
stock  shall  not  be  charged  "  within  a  time  to  be  mentioned 
in  such  order;"  and,  it  is  contended,  that  the  true  con- 
struction of  that  enactment  is,  that  the  order  nisi  or  summons 
must  require  the  defendant  to  shew  cause,  not  upon  some 
day  to  be  named  in  it,  but  at  any  time  within  a  day  named; 
so  that  the  whole  interval  of  time,  between  the  day  of  making 
the  order  and  the  day  named  in  it  for  shewing  cause,  is  to 
be  open  to  the  defendant  to  come  and  shew  cause.  Such 
a  summons  would  be  a  perfect  anomaly  in  the  practice  of 
the  Courts.  The  manifest  inconvenience  with  which  it 
would  be  attended  has  prevented  such  a  summons  having 
ever  been  heard  of  before,  and  I  cannot  believe  that  the 
Legislature  ever  intended  to  introduce  such  a  practice.  It 
merely  meant  to  say,  that  the  Judge  should  name  a  reason- 
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able  time  for  shewing  cause.     This  has  been  done  by  the    •**  Mm  *  p* 
order;  and  I  therefore  think,  that  it  satisfies  the  words  of 


the  statute.     The  defendant  is  to  shew  cause   "  within  ». 

a  time"  limited  by  the  "  order,"  and,  according  to  the   ^"ZioSier. 

general  practice  of  the  Court,  the  day  mentioned  in  the 

order  is  the  time  for  shewing  cause.     It  may  be  that  the 

time  named  is  inconvenient  to  the  defendant ;  but,  if  so,  he 

ought  to  state  the  circumstances  to  the  Judge,  and  apply  to 

him  to  change  the  time.     By  the  15th  section  of  the  act  it 

b  enacted,  that  the  "  Judge  shall,  upon  the  application  of 

the  judgment  debtor,  or  any  pereon  interested,  have  full 

power  to  discharge  or  vary  such  order."    It  is  true,  that 

part  of  the  section  is  inserted  after  the  passage  relating  to 

making  the  order  absolute,  but  it  shews,  nevertheless,  an 

intention  to  intrust  a  discretion  to  the  Judge  similar  to  that 

which  he  has  in  ordinary  cases,  viz.,  to  vary  his  order ;  and 

if  he  may  vary  the  order  absolute,  he  surely  may  vary  the 

order  nisi.     I  think  it  was  not  competent  to  the  defendant 

to  shew  cause  at  any  time  within  the  day  named,  but  that 

he  ought  to  have  done  so  on  that  day.    If  he  found  that  day 

inconvenient,  he  should  have  applied  to  the  Judge  to  vary 

his  order  by  changing  the  day;  and  if  the  Judge  had 

refiiaed  to  do  so,  he  might  then  have  come  to  the  Court. 

But  what  happens  here?    An  order  nisi  is  made.     It  is 

objected  to,  not  because  it  gives  too  little,  but  because  it 

gives  too  much  time  for  shewing  cause.     The  defendant 

then  says  that  he  went  before  another  Judge,  who  told  him 

that  a  day  was  named  in  the  order,  and  that  he  could  not 

hear  him  before  that  day.     If  my  Brother  Mavle  was  wrong 

in  refusing  to  hear  him,  he  should  have  come  to  the  Court 

forthwith.     But  he  does  no  such  thing:  he  waits  until  the 

order  is  made  absolute.     Does  he  shew  cause  at  the  time 

fixed  by  the  order?    He  allows  the  time  to  expire  without 

doing  so.     And  now,  after  the  time  for  shewing  cause  has 

gone  by,  does  he  shew  that  any  injustice  has  been  done 

him?    He  comes  here,  in  the  total  absence  of  merits,  and 

raises  objections  to  the  order  of  a  purely  technical  character. 
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Volume  /.      i£  indeed,  those  objections  were  well  founded,  the  Coar 

— would  not  refuse  his  application  merely  because  they  wen 

t>.  technical  objections ;  but  we  have  a  right  to  require  that  i 

and  Another.  P^y  w**o  comes  here  with  such  objections  should  establish 
them  clearly.  And  that  he  has  not  done.  I  think  the 
Judge  was  right  in  refusing  to  hear  him  before  the  time 
named  in  the  order,  and  that  the  defendant  was  wrong  in 
not  applying  to  Talfourd,  J.,  to  change  the  time  if  it  wat 
inconvenient  to  him ;  and  that  having  suffered  the  time  foi 
shewing  cause  to  go  by,  he  is  now  too  late. 

With  respect  to  the  objection  to  the  title  of  the  affidavits, 
it  is  to  be  observed,  that  the  defendant's  affidavits  an 
intituled  precisely  in  the  same  way  as  those  objected  to 
Either  both  are  right,  or  both  are  wrong.  If  both  are  right, 
there  is  an  end  to  the  objection.  If  both  are  wrong,  the 
defendant  is  not  entitled  to  read  his  affidavits  in  support  ol 
the  present  application.  It  is  said,  however,  that  there  is  no 
judgment  in  the  cause  in  which  these  orders  are  intituled. 
But  there  is  an  authority  by  Burbidge  to  appear  for  him  as 
"  Burbridge,"  and  we  have  the  judgment  paper  produced — 
that  is,  an  entry  of  the  proceedings,  supposed  to  be  made  by 
the  officer  of  the  Court — under  the  seal  of  the  Court ;  and 
it  shews  that  judgment  was  recovered  against  Burbidge, 
sued  as  Burbridge,  and  that  the  orders,  therefore,  were 
properly  intituled.  It  appears,  indeed,  that  there  is  an 
entry  in  the  Master's  judgment-book  in  which  the  cause  is 
entered  as  "  Robinson  w.  Burbridge ;"  and,  in  the  absence  of 
all  evidence,  it  might  be  supposed  that  that  was  the  true 
title  of  the  cause  in  which  the  judgment  was  entered  up. 
But  when  the  judgment-paper  is  produced,  it  shews  a 
judgment  corresponding  with  the  authority,  and  in  the 
form  in  which  it  ought  to  have  been  entered  up.  It  is 
true,  a  part  is  interlined;  but  it  is  not  shewn  that  the 
interlineations  were  made  after  the  judgment-paper  was 
stamped  with  the  seal  of  the  Court,  and  we  cannot  presume 
that  any  person  has  been  guilty  of  that  which  would  lay 
him  open  to  serious  animadversion.     The  judgment-paper, 
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I  say,  follows  the  authority ;  and  it  does  so  in  this  way :     L.M  fP. 
the  judgment  is  awarded,  not  in  terms,  to  A.  against  B., 


bat  the  declaration  is  set  out;  then   the  default  of  the  ». 

defendants  is  stated,  and  then  follows,  "  that  the  plaintiff  ^"SotSr. 
do  recover  against  the  said  defendants."    I  therefore  think, 
that  not  only  there  is  an  entire  absence  of  merits  in  this 
case,  but  also  that  none  of  the  technical  objections  are  valid. 
The  rule  must  be  discharged. 

Mauls,  J. — I  observe  that  the  interlineation  is  not  one 

which  might  have  been  made  to  serve  the  turn  of  this 

application,  for  the  name  of  the  other  defendant  is  also 

interlined,  which  shews  that  there  was  a  general  blundering 

in  writing  out  the  judgment-paper. 

With  respect  to  the  main  question  in  dispute,  there  is  no 
doubt  that  the  Court  has  jurisdiction  to  set  aside  an  order 
of  a  Judge,  either  nisi  or  absolute,  made  under  this  act 
Bot  where  there  is  considerable  doubt  whether  the  case  is 
within  the  act,  and  that  question  can  be  raised  before  the 
Lord  Chancellor,  and  decided  by  him,  we  ought  not  to 
interfere,  but  leave  the  question  to  him. 

With  respect  to  the  objection,  that  the  order  ought  to 
have  given  the  defendant  leave  to  shew  cause  "  within  a 
time,*  there  is  nothing  in  the  act  to  shew  that  the  time  for 
shewing  cause  must  begin  from  the  time  of  making  the 
order.  If  it  had  said,  "  unless  the  defendant  shall  shew 
cause  in  the  course  of  next  week,"  it  would  have  done  very 
well;  "next  week"  would  have  been  the  time  within  which 
he  might  have  shewn  cause.  The  Judge  here  named  the 
Uth  of  January,  and  the  defendant  might  have  attended  at 
any  time  on  that  day  (a).  I  think,  therefore,  that  the  order 
was  one  which  the  Judge  had  authority  to  make,  and  that  I 
was  bound  to  refuse  to  hear  the  defendant  before  the  time 
named.  There  was,  then,  a  regular  order  to  shew  cause  on 
the  14th ;  the  defendant  did  not  do  so,  and  the  order  was, 

(«)  The  order  named  three  o'clock.    See  ante,  p.  94. 
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VoUm€  I.      therefore,  rightly  made    absolute.     We   have    taken    the 
- —  objections  which  he  now  makes  into  consideration,  ancV 

BoilNSON  J 


v.  we  think  there  is  nothing  in  them. 

BuftBlDOE 

and  Another* 

W^^^r^W       ^MM^^V  ^^^W^P  W 


Cr£88WEll,  J.,  concurred. 


Rule  discharged,  with  costs. 


January  30. 


Read  v.  Blayney. 


[In  the  Common  Pleas. 

(/Oram  Wilde,  C.  J.,  Maule,  J.,  CressweU,  •/.,  and  WUHanu^] 

1  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  judgment  signed  in  this  cause,  and  the  writ  of  fi.  fa- 
issued  thereon,  should  not  be  set  aside,  and  why  the 
plaintiff  should  not  refund  to  the  defendant  the  sum  of 
13Z.  3*.  6A,  being  the  amount  paid  by  the  defendant  to  the 
sheriff  of  Middlesex  under  the  fi.  fa. ;  the  defendant  under- 
taking not  to  bring  any  action  against  the  plaintiff  for  or  by 
reason  of  the  judgment  and  execution. 

From  the  affidavit  upon  which  the  rule  was  obtained,  it 
wbMb1wM0,lt>  aPP«ared  that  the  cause  was  tried  before  the  undereheriff 
upon  a  writ  of  trial  on  the  7th  of  June,  1849,  when  the 
plaintiff  obtained  a  verdict  for  less  than  202. ;  that  the  writ 
was  returnable  on  the  following  day ;  that  judgment  wai 
signed,  the  costs  taxed,  and  a  fi.  fa.  sued  out  on  the  11th 
of  June ;  and  that  the  sheriff  levied  the  amount  of  the 
debt  and  costs  on  the  25th  of  the  same  month.  It  also 
np[)cared,  that  upon  the  8th  of  June  the  defendant  and  his 
attorney  made  affidavits  in  support  of  a  rule  to  enter  a 


A  cause  wat 
tried  bv  the 
undersheriff 
on  the  7th  of 
June,  when 
the  plaintiff 
obtained  a 
verdict  for 
leas  than  201. 
On  the  1  Ith 
of  June,  judg 
ment  wai 
regularly 
•Igned,  ootts 
taxed,  and  a 


which  wa# 
executed 
shortly  after- 
wards.   On 
the  same  1 1  th 
of  Juno,  tho 
defendant 
obtained  a 
rulo  nisi  to 
enter  a  sug- 
gestion to 
deprive  tho 
plaintiff  of 
costs,  which 
was  made 
aluoluto  In 


the  Michaelmas  Term  following.     Upon  the  motion  of  the  defendant,  in  Hilary  Term, 
the  Court  set  aside  tho  judgment  and  subsequent  proceedings. 


I860, 
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suggestion  on  the  record  to  deprive  the  plaintiff  of  costs, 
and  that  a  rule  for  that  purpose  was  obtained  on  the  11th, 
served  on  the  plaintiff  on  the  14th  of  the  same  month,  and 


1 850. 


Read 
v. 

made  absolute  on  the  20th  of  November.  Blaynky. 


Joyce  shewed  cause.  By  the  3  &  4  Wm.  4,  c.  42,  s.  18, 
judgment  may  be  signed  and  execution  issued  as  soon  as 
the  writ  is  returnable,  unless  the  sheriff  or  Judge  of  his 
Court  orders  judgment  or  execution  to  be  stayed.  Here  the 
undereheriff,  who  tried  the  cause,  did  not  make  any  such 
order,  although  the  defendant  applied  to  him  to  do  so ;  and 
judgment,  which  might  have  been  signed  on  the  8th,  ( Gill 
?.  Rushworth  (a),)  was  regularly  signed  on  the  1 1th  of  June. 
The  defendant,  it  is  admitted,  was  in  time  when  he  moved 
for  a  rule  to  enter  a  suggestion,  but  he  ought  to  have  applied 
at  the  same  time  to  set  aside  the  judgment  "if  entered  up," 
as  was  done  in  Vicars  v.  Mould  (b).  In  Scarries  v.  Cooper  (c), 
the  Court  of  Exchequer  discharged  a  rule  for  entering  a 
suggestion,  on  the  ground  that  it  ought  to  have  been  framed 
to  set  aside  the  judgment  on  payment  of  costs,  and  then 
to  enter  a  suggestion.  The  defendant  does  not  explain 
why  he  did  not  move  before  the  11th  of  June  for  the  rule 
to  enter  a  suggestion,  nor  why  his  attorney  did  not  give  the 
plaintiff's  attorney  notice  on  the  morning  of  the  11th,  when 
he  attended  the  taxation  of  the  costs,  of  his  intention  to 
move.  The  defendant  has  conducted  himself  vexatiously 
throughout.  He  abstained  from  taking  any  step  after  the 
trial,  until  the  plaintiff  had  incurred  every  possible  expense, 
by  signing  judgment,  taxing  costs,  suing  out  a  fi.  fa.,  and 
getting  it  executed,  without  giving  him  any  intimation  of  his 
intention  to  apply  to  enter  a  suggestion  ;  and  it  is,  therefore, 
submitted,  that  he  is  not  entitled  to  any  indulgence. 

Carrie,  in  support  of  the  rule.  It  is  admitted  that  the  plain- 
tiff was  at  liberty  to  sign  judgment  on  the  8th  of  June,  and 
consequently  that  he  was  regular  in  signing  it  on  the  11th. 

(o)  2  D.  &  L.  416.  (c)  3  Exch.   38  ;    S.  C.  6  D. 

(b)  Exch.,  Hil.  Term,  1849.  &  L.  238. 
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Vohan  /. 
1850. 

Read 

v. 

Blayney. 


But  the  defendant  is  not  on  that  account  to  lose  his  right  < 
entering  a  suggestion  to  deprive  the  plaintiff  of  his  cos! 
The  defendant  can  lose  that  right  only  by  his  own  act ;  an 
if  he  has  conducted  his  proceedings  with  regularity,  it 
submitted  he  is  entitled  to  have  this  rule  made  absolut 
His  proceedings  have  been  perfectly  regular;  for,  the  df 
after  the  trial,  he  prepared  the  necessary  affidavits  in  suppo 
of  a  motion  for  a  suggestion,  and  obtained  the  rule  nisi  c 
the  11th.  Suppose  that  the  rule  had  been  a  rule  for  a  ne 
trial,  and  not  for  a  suggestion,  the  fact  of  judgment  havii 
been  signed  before  the  rule  was  obtained,  would  not  ha 
deprived  the  defendant  of  his  right  to  a  new  trial,  nor  wou 
the  plaintiff  have  been  entitled  to  the  costs  of  signii 
judgment.  If  the  trial  had  taken  place  on  the  7th  of  Jul 
instead  of  the  7  th  of  June,  the  plaintiff  would  have  bee 
equally  entitled  to  sign  judgment  upon  its  return  on  th 
following  day,  to  tax  his  costs,  and  to  sue  out  execution 
but  the  defendant  would  not,  on  that  account,  have  beei 
prevented  from  obtaining  a  rule  for  a  new  trial  in  Michael 
mas  Term  following.  It  is  said  that  the  defendant's  motioi 
for  entering  a  suggestion  was  wrongly  framed,  as  it  di< 
not  also  seek  to  set  aside  the  judgment ;  but  Soames  i 
Cooper  (a),  which  was  cited  in  support  of  that  proposition 
differed  from  the  present  case,  in  the  fact  that  the  judgmeo 
had  there  been  signed  before  the  motion  was  made,  whil 
here  it  was  signed  only  at  the  very  time  that  the  rule  nil 
was  granted. 


Wilde,  C.  J. — This  rule  must  be  made  absolute, 
appears  that  the  defendant  came  within  the  time  allow 
by  the  practice  of  the  Court,  to  move  to  enter  a  suggestk 
and  established  his  right  to  it ;  and,  to  give  him  the  bene 
of  that  to  which  he  has  a  right,  the  judgment  and  sub 
quent  proceedings  must  be  set  aside.  It  is  true,  I 
judgment  was  regular  at  the  time  when  it  was  signed ;  I 
it  was  signed  on  speculation,  and  subject  to  the  risk  of  be! 


(«)  3  Kxch.  3S;  S.C.6D.&L  238. 
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set  aside.  It  was  signed  at  the  hazard  of  its  turning  out  to 
be  ineffectual  if  a  suggestion  was  subsequently  entered. 
With  respect  to  the  objection,  that  the  defendant  did  not 
give  the  plaintiff  notice  of  his  intention  to  move  to  enter 
the  suggestion,  he  was  not  bound  to  do  so ;  there  is  no  rule 
of  Court  which  requires  it. 

Maule,  J.,  Cresswell,  J.,  and  Williams,  J.,  concurred. 

Rule  absolute  (a), 
(a)  See  Bugg  y.  Scott,  Bail  Court,  Trinity  Term,  post. 


L.  M.  $  P. 

1850. 

Read 

c. 

Bl.AYNBY. 


Stead  v.  Anderson. 
[In  the  Common  Pleas. 
Coram  Wilde,  C.  J.,  Maule,  J.,  Cresswell,  J.,  and  Williams,  Jl] 

1  HIS  was  a  petition  presented,  under  the  32  Geo.  2, 
c  28,  &  11  (a),  by  the  plaintiff  in  the  above  cause,  a 
prisoner  in  the  Queen's  prison,  praying  that  he  might  be 
ittnofed  from  a  certain  ward  in  Class  1,  of  that  prison,  to 
the  general  prison. 

The  following  facts  appeared  from  the  petition  and 
affidavit  of  the  petitioner.  Judgment  was  given  for  the 
defendant  in  the  cause  of  Stead  v.  Anderson,  and  the 
plaintiff  was  taken  in  the  month  of  November,  1847,  under 
»  ca.  sa.,  for  the  non  payment  of  the  defendant's  costs,  and 
committed  to  the  Queen's  prison,  where  he  remained  until 
present  time.     On  the  21st  of  September,    1847,  a 


January  30. 


(<)  Which  enacts,  that  the 
topcrior  Courts  in  Term  time, 
tod  the  Judges  in  Vacation,  &c, 
Bay,  upon  the  petition  of  a  pri- 
soner complaining  of  any  abuse 
°f  authority  on  the  part  of  his 


gaoler,  examine  into  the  matter 
in  a  summary  way,  and  make  an 
order  for  redressing  the  abuse, 
punishing  the  gaoler,  and  making 
reparation  to  the  prisoner. 


The  11  &  12 
Vict.  c.  7,  s.  2, 
enacts,  that 
from  and  after 
the  passing  of 
the  act,  the 
first  class  of 
prisoners  in 
the  Queen's 
prison  shall  be 
composed  of, 
among  other 
persons, 
debtors  re- 
fusing to  file 
a  schedule  of 
their  property 
when  ordered 
to  do  so. 

Held,  that 
an  insoWent 
debtor  who 
had  been 
ordered  to  file 
his  schedule 
before  the 
passing  of  the 
act,  was  pro- 
perly placed  in 
the  nrst  class. 


Stead 

V. 

Anderson. 
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Vol***  /.      vesting  order  of  his  estate  and  effects  was  made  by  the 
Court  of  Insolvent  Debtors,  under  the  1  &  2  Vict  c.  110, 
s.  36,  upon  the  petition  of  the  defendant,  as  detaining 
creditor,  and  was  left  at  the  Queen's  prison  on  the  23rd  of 
the  same  month.     By  an  order  of  the  same  date,  and 
indorsed  upon  the  vesting  order,  the  prisoner  was  required 
to  file  his  schedule,  under  the  69th  section  of  the  1  &  2 
Vict  c.  110,  within  fourteen  days  after  notice  of  the  order. 
The  defendant  did  not  obey  it ;  and  in  July,  1848,  he 
was  removed  from  the  general  prison,  in  which  he  had 
up  to  that  time  been  confined,  to  a  ward  in  Class  1,  in 
which  the  treatment  of  the  prisoners  was  much  more  severe. 
The  petition  then  described  the  cheerfulness  of  the  general 
prison,  the  facilities  for  exercise,  and  the  access  to  good 
water  which  it  afforded,  together  with  other  circumstances, 
which  rendered  it  comparatively  comfortable;  and  then 
gave  a  detailed  account  of  the  ward  in  which  he  was  now 
confined ;  stating,  among  other  things,  that  the  aspect  of 
the  building  was  more  gloomy,  the  space  allotted  to  exercise 
more  limited,  and  the  allowance  of  beer  and  wine  less  ample 
than  in  the  general  prison  :  from  which,  and  other  circum- 
stances of  comparative  hardship,  the  prisoner's  health  bad 
suffered. 

Watson  and  Unthank,  on  behalf  of  the  keeper  of  the 
Queen's  prison,  in  opposition  to  the  petition.  The  question 
is,  whether  the  keeper  of  the  prison  was  right  in  placing 
the  prisoner  in  Class  1  ?  Before  the  passing  of  the  1  &  2 
Vict  c  110,  no  person  was  entitled  to  take  the  benefit  of 
the  acts  for  the  relief  of  insolvent  debtors,  unless  he  was  in 
custody,  and  then  only  upon  his  own  petition.  The  36th 
Section  of  that  act,  for  the  first  time,  gave  the  Insolvent 
Debtors*  Court  the  power  of  making  a  vesting  order  upon 
the  petition  of  a  detaining  creditor,  against  his  debtor  in 
custody,  and  also  the  power  of  requiring  the  debtor  to  file* 
schedule  of  his  property.  But  until  such  schedule  be  filed 
no  further  proceeding  can  be  taken.     By  section  36  the 


Stead 

v. 

Anderson. 


HILARY  TERM,    13   VICT.  Ill 

petition,  to  be  presented  by  the  detaining  creditor,  is  to    L-  M-  fr  p- 
state  that  the  creditor  is  desirous  that  the  prisoner  shall  be 
ordered  to  file  his  schedule,  and  that  he  shall  "  thereupon 
be  brought  up,"  before  the  Court.  Those  words,  and  the  70th 
section,  which  enacts,  that  "  after  such  schedule  shall  have 
been  filed,19  the  prisoner  shall  be  brought  up,  as  well  as  the 
71st  and  72nd  sections, — which  require,  that  notice  of  the 
filing  of  the  schedule,  and  of  the  time  and  place  appointed 
for  bringing  up  the  prisoner  shall  be  given  to  the  creditors* 
and  that  upon  his  being  brought  up  the  schedule  shall  be 
examined, — all  shew  that  the  filing  of  the  schedule  is  a 
condition  precedent  to  the  taking  of  any  other  step;  and 
that  until  that  be  done,  the  Insolvent  Debtors9  Court  is  not 
seised  of  the  cause,  and  cannot  deal  with  the  prisoner. 
[Wilde,  C.  J. — Is  there  any  provision  that  a  person  may  be 
brought  up  and  committed  for  refusing  to  file  his  schedule?] 
No :  there  is  no  means  of  compelling  him  to  file  his  schedule^ 
In  that  state  of  the  law  the  5  &  6  Vict  c*  22,  was  passed ; 
and  by  the  17th  section  of  that  act,  the  prisoners  in  the 
Queen's  prison  were  directed  to  be  divided  into  seven 
classes;  the  first  of  which  was  to  be  composed  of  "debtors 
remanded  by  the  commissioners  of  the  Court  for  the  relief 
of  insolvent  debtors,  on  the  ground  of  fraud,  or  for  refusing 
to  file  a  schedule  of  their  property."    As,  however,  the 
Court  of  Insolvent  Debtors  has  no  power  to  "  remand"  a 
prisoner, — for  if  his  petition  be  dismissed  he  is  not  "  re- 
manded," but  remains  in  custody  under  the  ca.  sa.  under* 
which  he  was  taken, — a  doubt  arose,  as  to  whether  debtors 
whose  petitions  had  been  dismissed  fell  within  the  1st  Class ; 
and  the  11  &  12  Vict  c*  7,  was  therefore  passed,  (royal 
assent,  March  28,  1848),  which  enacted,  (section  2),  that 
the  first  class  of  prisoners  should  be  composed  of  three 
descriptions  of  persons,  the  second  of  which  descriptions  is, 
"debtors  refusing  or  neglecting  to  file  a  schedule  of  their 
Property  when  ordered  to  do  so  by  the  Court  for  the  relief 
°f  insolvent  debtors  under  the  provisions  of  the  36th  section 
of  the  I  &  2  Vict,  a  110."    The  prisoner  falls  within  that 
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rohmu  i.      description,  and  was,  therefore,  properly  transferred  from 

• —  the  general  prison  to  the  ward  in  which  he  is  now  confined. 

„.AD  It  will  be  contended  that  the  act  is  not  retrospective,  and 
Andbeson.  applies  oniy  to  persons  who,  after  the  passing  of  the  act, 
neglect  or  refuse  to  file  their  schedule,  and  that  inasmuch 
as  the  prisoner's  refusal  or  neglect  took  place  before  the  act 
passed — since  he  was  in  contempt  on  the  fifteenth  day  after 
the  23rd  of  September,  1847— he  is  not  affected  by  its 
provisions.  There  are  two  answers  to  this  objection. 
First,  the  object  of  the  act  is  to  classify  prisoners,  not 
to  punish  them ;  and  its  language  clearly  applies  to  all 
persons  whom  the  gaoler  had  in  his  custody  when  the  act 
passed.  It  does  not  direct  the  gaoler  to  classify  all  persons 
who  shall  CQiqe  into  his  custody  after  the  passing  of  the  act, 
but  enacts,  that  "from  and  after  the  passing  of  this  act  the 
first  class  of  prisoners"  shall  consist  of  certain  descriptions 
of  persons,  and  the  gaoler  was  bound  to  place  in  that  clasB 
all\  persons  answering  those  descriptions  who  were  in  his 
custody  when  the  act  received  the  royal  assent  But, 
secondly,  even  if  the  act  be  applicable  only  to  persons 
coming  within  the  descriptions  in  question  after  the  passing 
of  the  act,  the  prisoner  comes  within  its  provisions,  for  Us 
refusal  or  neglect  to  file  his  schedule  is  a  continuing  refusal 
or  neglect  de  die  in  diem,  and  he  has,  therefore,  refused  and 
neglected  since,  as  well  as  before,  the  passing  of  the  act. 

Pashley,  in  support  of  the  petition.  The  prisoner  has 
been  illegally  placed  in  Class  1.  When  he  was  committed 
to  the  Queen's  prison,  that  class  consisted  only  of  debtors 
"remanded"  by  the  Insolvent  Debtors'  Court  It  is  said, 
that  that  Court  has  no  power  to  remand,  and  that  the 
1  &  2  Vict  c.  110  does  not  contemplate  the  briuging  up  of 
a  prisoner  until  after  he  has  filed  his  schedule :  but  it  is 
submitted,  that  the  power  of  remanding  is  incidental  to  the 
duties  which  that  Court  has  to  discharge ;  and  further,  it 
seems  clear  from  several  passages  in  the  1  &  2  Vict  c  110, 
that  the  Legislature  contemplated  that  a  debtor  might  be 
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brought  up  before  he  filed  bis  schedule*    The  60th  section:    L-  M  fr  p 

r  1850. 


which  provides  that  the  prisoner  shall  file  a  schedule  of  his 
property  within  fourteen  days,  "or  within  such  further         ». 


time  as  the  said  Court  shall  deem  reasonable,"  seems  to 
give  the  prisoner  the  power  of  applying  for  such  further 
timfe,  and  consequently  shews  thdt  be  may  come  to  the 
Court  before  filing  hid  schedule.  Agairi,  the  36th  section 
points  to  the  same  thing  when  it  provides,  that  the  "  Court 
shall  and  may  require  fcuch  prisoner  to  file  his  schedule; 
tod  shall  and  may  cause  such  prisoner  to  be  brought  up  to 
be  dealt  with  according  to  this  act,  and  all  things  to  be 
done  thereupon  or  preparatory  thereto."  The  words  "  pre- 
paratory thereto"  must  mean  "preparatory  to  filing  the 
schedule."  [CrestweU,  J. — I  read  the  passage  differently. 
"Thereupon,"  I  understand  to  refer  to  his  being  brought 
op,  and  "  or  preparatory  thereto,"  to  mean  "  preparatory  to 
bit  being  brought  up."]  At  all  events  the  word  "  retnanded  " 
is  used  in  the  5  &  6  Vict  c.  22,  in  the  popular  Sense,  and 
applies  to  a  person  frho,  after  having  been  brought  up 
before  the  Court,  has  been  taken  back  to  prison ;  and  as  the 
prisoner  never  was  brought  up,  he  never  was  "  remanded," 
and  he  consequently  does  not  fall  within  Class  1  of  the 
earlier  act  The  11  &  12  Vict  c  7,  it  is  true,  comprises 
within  the  first  class  debtors  refusing  or  neglecting  to  file 
their  schedule  when  ordered  to  do  so;  but  these  latter 
words  must  be  understood  as  referring  to  an  order  to  be 
nude  after  the  passing  of  the  act,  otherwise  the  Court  will 
give  a  retrospective  operation  to  an  act  of  a  penal  nature. 
[Marie,  J. — It  will  not  do,  according  to  your  argument,  to 
have  the  order  before,  and  the  neglect  after,  the  passing  of 
the  act]  That  is  the  contention.  [Mdule,  J.— Then, 
suppose  a  pefson  Was  brought  up  after  the  first,  and  before 
the  second  act*  and  wad  remanded  for  refusing  to  file  his 
*hedule;  in  that  case  he,  indisputably,  is  properly  put 
into  Class  1 :  afterwards  the  second  act  is  passed,  which 
'repeals  the  fhrst,  and  if  the  debtor  perseveres  in  refusing 
to  file  his  schedule,  y6u  say  the  gaoler  would  be  wrong  iff 
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keeping  him  in  Class  1.  You  are  charging  the  Legislature 
with  an  absurdity.]  It  might  be  a  casus  omissus.  It  is 
not  long  since  the  Legislature  passed  an  act  of  Parliament 
for  Ireland,  which  was  based  upon  a  supposed  state  of 
things  which  had  really  no  existence  (a).  [Maule,  J*— 
You  say  that  the  word  u  ordered n  must  .be  confined  to 
orders  made  after  the  act :  why  do  you  not  apply  the  same 
principle  of  construction  to  the  word  "  debtors,  *  and  eej 
that  it  refers  only  to  persons  who  become  debtors  after  the 
act  ?  You  might  even  go  to  the  extent  of  saying,  that  the 
act  only  applied  to  persons  who  were  •born,  as  well  « 
became  debtors,  after  the  act]  In  2  Inst  291-2,  Lad 
Coke,  in  commenting  on  the  statute  of  Gloucester  (6  Edw.l, 
c.  3),  which  enacts,  that  "  if  a  man  alien  a  tenement  that 
he  holdeth  by  the  law  of  England,  his  son  shall  not  be 
barred,"  &c,  says,  "  this  extendeth  to  alienations  made 
after  the  statute,  and  not  before ;  for  it  is  a  rule  and  kt 
of  Parliament  that,  regularly,  nova  constitutio  fatal* 
formam  imponere  debet;  non  pneteritis."  [He  referred 
also  to  Moon  v.  Burden  (&).]  If  the  act  is  to  be  construed 
as  having  a  retrospective  operation  quoad  the  second  de? 
scription  of  persons,  the  same  construction  must  be  gives 
to  it  quoad  the  first  and  third  descriptions.  [fPUde,  C  X-* 
That  does  not  follow;  the  persons  in  those  description 
cannot  do  any  act  to  relieve  themselves, — here  the  prisoner 
has  the  key  in  his  own  pocket] 


(a)  9  Geo.  4,  c.  82,  e.  1 1,  which 
enacts,  that  every  person  "  who 
shall  have  been  assessed  or 
charged  by  the  last  rate  made  at 
a  vestry  in  the  parish,"  shall  be 
entitled  to  a  vote  for  the  election 
of  certain  commissioners.  It 
appears  that  each  a  rate  did  not 
uriat  in  any  pariah  in  Ireland. 
"The  Legislature  has  taken  for 
granted  that  there  was  a  rate  in 
each  pariah,  which,  as  far  aa  I 
can  learn*  does  not  exist  in  any 


parish  in  Ireland.  In  that  it* 
apect,  therefore,  the  Legislated 
has  been  misinformed ;  and  I  eft 
of  opinion  that  the  casus  onweesj 
of  the  Legislature  is  not  to  e* 
supplied  by  any  construct!* 
which  we  can  give  the  statatsr 
per  Crwmptcm,  J.,  in  Reg.  v.  Be* 
torn,  2  Jebb  &  Symee,  675,  M 
(Irish) ;  S.  C.  3  Ir.  Lair  Rsf> 
478. 

(t)  2  Rxch.  29. 
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Wilde,  C.  J. — It  appeals  to  me  that  this  case  is  free    **•  **•  &  p- 
from  difficulty,  and  that  the  construction  to  be  put  upon  - 


the  statute  is  plain  and  palpable.  The  36th  section  of  the 
1  &  2  Vict  c  110  provides,  that  detaining  creditors  may, 
b  the  event  of  their  debtors  remaining  in  custody  a  certain 
time  without  satisfying  their  debts,  apply,  by  petition,  for 
an  order  for  vesting  the  real  and  personal  property  of  the 
debtor  in  the  provisional  assignee;  which  petition  shall, 
among  other  matters,  state  that  the  party  presenting  it 
is  desirous  that  the  prisoner  shall  be  ordered  to  file  a 
schedule  of  his  property,  and  thereupon  shall  be  dealt 
with  according  to  the  provisions  of  the  act  So  that  the 
petition  is  to  express  a  desire,  first,  that  the  prisoner  shall 
file  a  schedule,  and,  next,  that  he  shall  be  brought  up 
before  the  Court  Thus,  it  is  quite  evident  that  the  filing 
of  the  schedule  shall  precede  the  bringing  up  of  the  party 
before  the  Court.  The  37th  section  then  provides  for  the 
vesting  of  the  estate  in  a  provisional  assignee;  and  the 
•9th  enacts,  that  the  prisoner,  whose  estate  is  so  vested, 
shall  file  a  schedule  containing  certain  matters  relative  to 
the  particulars  of  his  estate.  Then  comes  the  70th  section, 
enacting,  that  after  the  schedule  shall  have  been  filed,  the 
prisoner  shall  be  brought  up  before  the  Court  according  to 
the  provisions  of  the  act;  and  the  71st  provides,  that 
notices  of  the  vesting  order,  of  the  filing  of  the  petition, 
and  of  the  time  and  place  for  bringing  up  the  prisoner, 
shall  be  given  to  the  creditors.  These  sections,  therefore, 
form  a  series  of  enactments  perfectly  intelligible  and  simple, 
providing  that  if  the  debtor  does  not  give  his  creditors  the 
benefit  of  the  Insolvent  Act,  they  may  proceed  to  call  upon 
the  Court  to  enforce  its  provisions;  and  the  course  for 
doing  so  is,  in  the  first  instance,  to  pray  for  a  vesting  order, 
by  which  the  property  is  taken  out  of  the  debtor  and  vested 
in  the  official  assignee,  and  then  it  is  provided  that  the 
debtor  shall  give  the  particulars  of  his  property.  Then, 
with  the  view  of  still  further  securing  to  the  creditors  the 
benefit  of  the  act,  it  is  enacted,  that  the  debtor  shall  be 
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FJmme  L     brought  op,  and  that  prior  thereto  notice  shall  be  given  to 
' *   creditors:  bat  it  was  not  contemplated  that  it  would  be 
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necessary  to  bring  him  op  before  he  had  given  them  the 
means  of  ascertaining  the  particulars  of  his  property.  It 
provides  a  certain  time  far  doing  this,  and,  if  further  time 
is  required,  the  Court  has  a  power  of  extending  it,  and  of 
giving  such  farther  time  as  it  may  think  reasonable. 

The  act  which  more  immediately  applies  to  the  present 
cause  of  complaint  is  the  11  &  12  Vict  c  7,  which  seem 
to  have  been  directed  to  the  object,  not  of  relaxing  the 
restrictions  imposed  upon  prisoners,  but  of  removing  doubts 
as  to  their  classification, — and  it  enacts  (sect  2),  that  debtors 
"  refusing  or  neglecting  to  file  a  schedule  of  their  property 
when  ordered  to  do  so  by  the  Court  for  the  relief  of  insol- 
vent debtors  under  the  provisions  of  the  36th  section  of 
the  1  &  2  Vict  c.  110,"  shall  be  classed  in  the  first  class  of 
prisoners.     Now,  looking  at  the  provisions  of  the  previous 
act,  little  doubt  can  be  entertained  that  the  prisoner  is  not 
to  be  brought  up  until  after  filing  the  schedule ;  and  the 
question  for  the  consideration  of  the  Court  is,  whether  the 
words  "refusing  or  neglecting  to  file  a  schedule  when 
ordered  to  do  so,"  require  that  the  party  should  be  ordered 
to  file  his  schedule  by  an  order  subsequent  to  the  act,  or 
whether  the  act,  finding  him  "refusing,"  does  not  treat 
him  as  a  person  in  that  condition,  with  power  to  retract  bis 
refusal  at  any  time  by  filing  his  schedule.   I  can  see  nothing 
in   the   act  requiring  that  the  Insolvent   Debtors'  Court 
should  make  a  second  order  to  do   that   which  it  has 
already  properly  ordered.      It  does   not  seem    to  have 
been  contemplated  that  the  prisoner  should   be  brought 
up  for  the  purpose  of  such  second  order  being  made* 
and  I  cannot  suppose  that  the  Legislature,  in  passing  an 
act  for  the  purpose  of  regulating  the  classification  of  pri- 
soners, and  not  of  punishing  them,  would  not  have  enacted 
in  explicit  terms  that  a  second  order  should  be  made,  i 
they  had  thought   a  second  order  necessary.     The  ac 
appears,  on  the  contrary,  to  speak  in  terms  which  seen 
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large  enough  to  embrace  an  order  made  before,  as  well  as     x"l^fl  £  P' 
one  after,  the  passing  of  the  act.     Finding  persops  impri-  - 
toned  as  debtors,  it  directs  the  gaoler  to  classify  them  in  a  v. 

certain  way  under  certain  circumstances:  this  person  was 
in  that  condition ;  and  it  therefore  seems  to  me  that  there 
cm  be  no  doubt  upon  the  subject  Looking  at  the  object 
of  both  acts,  bearing  in  mind  that  the  object  of  the  classifi- 
cation ordered  by  the  second  act,  was  to  make  the  first  act 
more  effectual,  there  can  be  no  necessity  for  making  a 
second  order,  and  the  petition  must  therefore  be  dismissed 

Maule,  J.,  Cresswell,  J.,  and  Williams,  J.,  concurred. 

Watson  asked  for  costs. 

Pashley  opposed  the  application 

Wilds,  C.  J. — I  think  that  when  a  person  makes  an 
application  against  a  gaoler,  there  ought  to  be  reasonable 
grounds  for  making  it.  When  it  is  considered  how  subject 
gaolers  are  to  applications  of  this  kind — how  often  they 
may  be  exposed  to  applications  of  the  most  vexatious  and 
frivolous  nature,  the  Court  feels  that  it  is  its  duty  to 
protect  them. 

Petition  dismissed,  with  costs. 
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Januarp2BtZi.  Ex  parte  PaRDY. 

[In  the  Common  Pleas. 

Coram  Wilde,  C.  J.,  Maule,  J.,  CressweU,  J.,  and 

Williams,  JJ] 

A  warrant  of  JrARRY,  on  a  former  day  in  this  Term,  obtained,  on 

under  the  99th  behalf  of  John  Stephen  Pardy,  a  rule,  calling  upon  the 

le^onfonhe  Plaintiff  in  the  ab°ve  pl»>nt,  and  the  Judge  of  the  Blooms- 

County  Courts*  bury  County  Court  of  Middlesex,  to  shew  cause  why  the 

ing  subsun-  defendant  should  not  be  discharged  from  the  custody  ot 

settled  by  the*  ^e  governor  of  the  debtors'  prison  in  Whitecross  Street 

•medthat  ^e   **CtS  °^  l^C   CaSe    STe  8tate(*    *n    ^e   ^P01"1  rf  M 

the  plaintiff       application  in  the  same  matter  to  the  Court  of  Queen** 

had  recovered     r%        t 

judgment  in  Bench ;  see  Ex  parte  Pardy,  ante,  pp.  16 — 19.  The  roll 
CourtT that  was  granted  uPon  two  grounds,  viz. :  first,  that  it  did  nol 
the  defendant    appear  on  the  face  of  the  warrant  that  the  defendant  w« 

personally  *  * 

appeared  to  present  at  the  hearing ;  and,  secondly,  that  the  offence  foi 
mons,  and  neg-  which  he  was  committed  was  stated  in  the  disjunctive  (a) 

lected  to  pay ; 

that  he  was 

then  and  there        (a)  Parry  had  originally  moved  for  a  habeas  corpus  to  bring  up  tb 

touchin^his  ****  of  Pardy ;  bot  thc  Court»  thinking  none  of  the  grounds  urge; 
estate;  that  m  support  of  the  motion  sufficiently  cogent,  refused  the  application 
the  Judge  hut  granted  the  present  rule  upon  the  grounds  mentioned  in  the  text 

ha^obtained0  Besides  these,  the  following  grounds  were  also  urged  in  moving;  l» 
credit  under  the  Court  refused  to  grant  the  rule  upon  them.  First,  that  the  dc 
false  pretences,  fendant  having  been  discharged  by  the  Court  for  the  relief  of  insolven 
rgift^eHverV  debtor8» thc  9°th  section  of  the  1  &  2  Vict.  c.  110  made  him  no  long* 
or  transfer  of      liable  to  imprisonment  for  the  debt  in  respect  of  which  the  order  an 

his  property,      warrant  of  commitment  had  been  made;  the  102nd  section  of  th 

with  intent  to 

defraud  his 

creditors;  that  the  defendant  asked  for  an  adjournment,  which  was  granted;  that  he  did  » 

appear  upon  thc  day  of  tho  adjournment,  and  that  the  Judge  then  found  that  he  had  obuioc 

credit,  &c,  f  m  on  tho  first  occasion),  and  ordered  him  to  be  committed  for  forty  days. 

The  order  of  commitment,  which  was  brought  up,  stated  the  offence  in  the  same  way  as  in  tl 
warrant. 

Held,  first,  that  the  personal  appearance  "  to  the  said  summons"  referred  to  the  appearance 
the  hearing ; 

And  secondly,  that  ths  order  and  warrant  were  not  bad  for  stating  the  offence  in  the  disjuncth 
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The  Court  at  the  same  time  granted  a  certiorari  to  remove     L  M.  fr  p- 

1850. 


the  order  of  commitment  into  this  Court ;  and  the  following  - 

°        £i  parte 

u  the  document  which  was  returned  in  obedience  to  that       Pa*dy. 

writ: — 


County  Courts'  Act,  which  enacts  that  the  order  or  certificate  of  the 
Court  of  Bankruptcy,  or  for  the  relief  of  insolvent  debtors,  shall  not 
be  available  to  discharge  a  debtor  from  commitment,  under  an  order 
of  commitment  made  by  a  County  Court  Judge  under  the  99th 
lection  of  the  same  act,  applying  only  to  cases  where  the  order  or 
certificate  was  obtained  after  the  commitment.    [Maule,  J. — Why 
did  you  not  apply  to  the  County  Court  for  a  summons,  calling  upon 
the  plaintiff'  to  shew  cause  why  the  order  of  the  18th  of  January 
ahould  not  be  rescinded  ?    Ought  not  Cubitt  to  have  had  an  oppor- 
tunity to  dispute  the  fact  that  the  defendant  was  discharged  ?]    Even 
if  it  was  competent  to  the  defendant  to  make  such  an  application  to 
the  County  Court,  he  has  nevertheless  a  right  to  apply  to  this  Court 
if  he  is  in  fact  wrongly  imprisoned.    [Maule,  J. — He  must  make  out 
a  prim*  facie  case,  which  he  has  not  done.]    Secondly,  it  does  not 
appear  upon  the  face  of  the  warrant  that  the  defendant  was  examined 
upon  oath.    [CressweU,  J. — This  was  a  commitment  for  not  attending 
in  pursuance  of  a  summons  issued  under  the  98th  section ;  does  the 
act  require  that  the  defendant's  examination  in  that  case  shall  be 
upon  oath  ?    Monk,  J. — Suppose  the  Judge  were  to  state  to  a  de- 
fendant that  he  was  charged  with  one  of  the  offences  mentioned  in 
the  99th  section,  and  the  defendant  were,  in  answer,  to  confess  that 
the  charge  was  true,  can  it  be  contended  that  such  confession  must 
be  upon  oath?]    Thirdly,  two  distinct  offences  are  stated  in  the 
warrant, — that  defendant  obtained  credit  under  false  pretences ;  and 
that  he  made  a  gift,  delivery,  or  transfer  of  his  property, — and  only 
one  penalty  is  imposed.    [Maule,  J. — For  anything  that  appears  upon 
the  warrant,  the  penalty  may  have  been  distributed  in  the  order.] 
The  recital  of  the  order  in  the  warrant  must  be  taken  to  be  correct, 
and  there  is  nothing  upon  the  face  of  it  from  which  such  a  distri- 
bution can  be  inferred.    [Newman  v.  Bendy  the,  10  A.  &  E.  11,  7th 
objection,  p.  15;  R.  v.  Salomons,  1  T.  R.  249,  and  R.  v.  Swallow, 
&  T.  R.  a84,  were  cited.] 
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UdaU  shewed  cause.    It  sufficiently  appears  on  the  face  of    L.  N.%  P. 
the  warrant  (a)  that  the  defendant  did  appear  at  the  hearing.  — — — — 
The  78th  section  of  the  County  Courts'  Act  empowers       Paedy? 
the  Judges  of  the  superior  Courts  "  to  frame  forms  for 
erery  proceeding"  in  the  County  Courts,  which  forms 
"shall  be  observed  and  used"  in  all  those  Courts.     This 
warrant  substantially  follows  the  form  settled  by  the  Judges, 
and  is,  therefore,  sufficient     It  is  objected  that  the  war? 
imt  is  bad,  for  not  stating  with  certainty  the  offence  for 
which  the  prisoner  is  committed.     The  99th  section  of  the 
County  Courts'  Act  enacts,  that  if  it  appears  to  the  Judge 
of  the  County  Court  that  the  defendant,  in  incurring  the 
debt  sued  for,  "  has  obtained  credit  from  the  plaintiff  under 
false  pretences,"  "or  shall  have  made  or  caused  to  be  made 
any  gift,  delivery,  or  transfer  of  any  property,  or  shall  have 
charged,  removed,  or  concealed  the  same,  with  intent  to 
defraud  his  creditors,  or  any  of  them,"  it  shall  be  lawful  for 
the  Judge  to  order  him  to  be  committed  for  forty  days. 
The  order  and  the  warrant  in  the  present  case  state,  that  it 
appeared  to  the  Judge  that  the  defendant  had  obtained 
credit  under  false  pretences,  and  had  made  a  gift,  delivery, 
or  transfer  of  property,  with  intent  to  defraud  his  creditors. 
It  is  objected,  that  the  warrant  and  order  do  not  state 
whether  the  act  of  the  defendant  was  a  gift,  a  delivery,  « 

or  a  transfer;  but  it  is  unnecessary  that  it  should  do  so. 
Two  distinct   offences   are    stated ;    first,   the    obtaining 
credit  under  false  pretences,  for  which  alone  the  defendant 
might  have  been  committed  for  the  whole  period  of  forty 
days;  and,  next,  the  making  a  gift,  delivery,  or  transfer. 
The  latter  statement  may  be  rejected  as  surplusage.     But 
farther,  the  act  in  empowering  the  Judge  to  imprison  a 
defendant  if  it  appears  that  he  has  made  a  gift,  delivery,  or 
transfer  of  his  property,  does  not  require,  and  the  Legis- 
lature never  intended,  that  the  time  of  the  Court  should 
be  occupied  in  inquiring  whether  the  property  has  been 

(a)  See  the  warrant  set  out,  ante,  pp.  17 — 19. 
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disposed  of  by  one  or  other  of  the  modes  mentioned :  it  is 
Ex  .  —  enough  if  the  Judge  be  satisfied  that  the  property  was 
Pa&dy.       parted  with  by  any  of  those  modes. 

Parry,  in  support  of  the  rule.  The  object  of  giving 
the  Judges  power  to  frame  forms  of  proceeding  for  the 
County  Courts,  was  to  secure  uniformity  of  practice  in  all 
those  Courts,  and  not  to  confer  upon  those  forms  any 
validity  which  they  would  not  have  at  common  law ;  and 
as  this  proceeding  is  not  a  civil,  but  a  criminal  proceeding, 
Ex  parte  Kinning  (a),  the  warrant  must  be  construed  with 
the  same  strictness  as  a  conviction  at  common  law.  After 
stating  that  judgment  was  recovered  by  the  plaintiff,  it  says, 
"and  whereas  the  defendant  having  personally  appeared  to 
the  said  summons ;"  but  as  no  previous  mention  is  made  of 
a  summons,  it  is  uncertain  whether  the  summons  referred  to 
was  a  summons  to  appear  at  the  trial,  or  a  summons  under 
the  provisions  of  the  98th  and  99th  sections.  Those  sections 
provide,  that  a  judgment  creditor  may  obtain  a  summons 
from  the  County  Court  to  examine  his  debtor,  and  that  if 
the  latter  neglects  to  attend,  or,  if  upon  his  attending,  the 
Judge  finds  that  he  obtained  credit  from  the  plaintiff  under 
false  pretences,  or  that  he  did  any  of  the  other  acts  there 
»  enumerated,  the  Judge  may  commit  him  to  prison  for  forty 

days.  If  the  proceeding  was  in  fact  under  the  last  men- 
tioned sections,  then  inasmuch  as  "  the  said  summons"  doeq 
not  distinctly  appear  to  have  been  a  summons  under  the 
98th  section,  the  warrant  is  bad,  for  not  shewing  that  such  a 
summons  had  been  issued;  and  the  statement,  that  the 
defendant  personally  appeared  does  not  remove  the  objection, 
for  the  Judge  has  no  jurisdiction  to  commit  the  debtor 
unless  the  latter  has  been  "so  summoned."  [Wilde,  C.  J. — 
Is  there  not  a  section  which  gives  the  Judge  the  same 
power  of  examining  and  committing  a  defendant  at  the 
trial,  as  is  given  him  by  the  98  th  and  99th  sections  after  the 

(a)  4  C.  B.  507. 
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trial  ?]     The  101st  section ;  but  the  warrant  does  not  state    L-  M-b  **• 

i  ft  f\i\ 

that  the  defendant  appeared  at  the  trial,  and  it  is  rather  to  — z ' — 

Ex  p&rte- 

be  inferred  from  it  that  the  proceeding  took  place  after  the      Pardy. 
trial. 

The  warrant,  at  all  events,  is  bad,  for  stating  the  offence 
in  the  disjunctive;  and  it  is  no  answer  to  this  objection, 
that   the  whole  statement  that  the  defendant  had  made 
a  gift,  delivery,  or  transfer,  may  be  rejected  as  surplusage, 
for  the  word  "  thereupon,"  in  the  next  clause,  refers  to 
all  the  offences.     In  B.  v.  North  (a),  it  was  held,  that  an 
information  for  selling  beer  or  ale,  was  bad;  and  a  con- 
viction thereon,  shewing  that  the  defendant  had  sold  ale 
only,  was  quashed.     So  in  R.  v.  Pain  (b),  a  conviction  for 
being  on  board  a  boat  liable  to  forfeiture  for  having  casks 
attached  thereto  "  of  the  description  used,  or  intended  to 
be  used,  for  the  smuggling  of  spirits,"  was  quashed  for 
uncertainty.     [Maule,  J, — In  B.  v.  North  the  conviction 
was  good ;  but  the  information  was  bad,  because,  being  in 
the  alternative,  the  defendant  was  supposed  to  be  prejudiced 
in  his  pleading.     He  cannot,  however,  say  that  he  has  been 
misled,  when  the  offence  is  stated  in  the  alternative  in  an 
order;  and  if  the  punishment  for  either  is  the  same,  there 
is  no  harm  done.     Williams,  J. — It  is  said  in  Paley  on 
Convictions  (c),  "  An  offence,  therefore,  cannot  be  charged 
disjunctively,  or  in  the  alternative,  in  a  conviction,  though  it 
may  be  so  in  an  order."]     The  reason  for  the  distinction  is 
not  obvious.    It  is  submitted,  that  the  offence  ought  to  be 
stated  with  the  same  certainty  in  such  an  order  as  this,  as 
in  a  conviction.     In  re  Gray  (d)  was  referred  to. 

Wilde,  C.  J. — It  does  not  appear  to  me  that  either  of 
the  objections  on  which  this  rule  was  granted  is  sustained. 
The  first  objection  was,  that  it  did  not  appear  on   the 

(a)  6  D.  &  R.  143.  distinction    between  convictions 

(&)  7  D.  &  R.  678  ;  S.  C.  5  B.  and  orders.    See  p.  131,  et  seq. 

&C.251.  (rf)  2  D.  &L.  539. 
(c)  Page  68,  3rd  ed.    As  to  the 
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warrant  that  the  defendant  was  summoned,  or  that  he  waa 
present  at  the  hearing,  or  when  the  order  for  commitment 
was  made :  and  it  was  also  insisted  that  the  warrant  was 
bad,  because  it  ought  to  have  shewn  that  the  defendant 
was  summoned  or  present  when  the  warrant  was  made. 

The  proceeding  is  under  the  101st  section,  which  enacts, 
"that  in  every  case  where  the  defendant  in  any  suit 
brought  in  any  County  Court  shall  have  been  personally 
served  with  the  summons  to  appear  or  shall  personally 
appear  at  the  trial  of  the  same,  the  Judge  at  the  hearing  of 
die  cause,  or  at  any  adjournment  thereof  if  judgment  shall 
be  given  against  the  defendant,  shall  have  the  same  power 
and  authority  of  examining  the  defendant  and  the  plaintiff 
and  other  parties  touching  the  several  things  hereinbefore 
mentioned,  and  of  committing  the  defendant  to  prison,  and 
of  making  an  order,  as  he  might  have  and  exercise  undei 
the  provisions  hereinbefore  contained  in  case  the  plaintiff 
had  obtained  a  summons  for  that  purpose  after  the  judgment 
obtained  as  hereinbefore  mentioned."  This  section,  when 
speaking  of  the  power  of  the  Judge  to  exercise  the  powers 
"  hereinbefore  contained,"  evidently  refers  to  the  98th 
section,  which  enacts,  that  it  shall  be  in  the  power  of  any 
party  who  has  obtained  an  unsatisfied  judgment,  to  summon 
the  debtor  and  cause  him  to  be  examined.  [His  Lordship 
here  read  the  98th  and  99th  sections].  Here,  then,  a  powei 
is  given  by  the  98  th  and  99  th  sections  to  summon  a  debtor, 
and  cause  him  to  be  examined  in  regard  to  the  contracting 
of  the  debt,  and  the  particulars  of  his  estate  and  effects, 
and  as  to  his  having  made  away  with  atay  of  his  property : 
and  in  case  the  Judge  shall  be  satisfied  that  the  debt  was 
contracted  fraudulently,  or  that  the  debtor  has  made  away 
with  or  concealed  his  property  with  intent  to  defraud  his 
creditors, — in  either  of  those  cases  the  Judge  has  power  to 
imprison  him  for  forty  days.  And  the  act  gives  the  Judge 
the  same  power  of  examining  and  committing  the  defendant 
at  the  trial. 

Now,   this   warrant    appears   to   have   been   framed  in 
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pursuance  of  the  form  given  by  the  Judges.     Generally     *-  Mb p- 
speaking,  the  object  of  providing  forms  is  to  avoid  the  — - — 

Ex  purto 

necessity  of  inserting  statements  which  at  common  law  it      Paid*. 
would  be  necessary  to  insert,  and  by  the  omission  of  which 
justice  was  in  many  instances  defeated.     This  form,  there- 
fore, states  only  such  matters  as  were  deemed  material  in 
order  to  satisfy  the  object  of  the  I-iegislature.     The  form  is 
not  given  to  be  used  at  the  discretion  of  the  Judge ;  but  the 
language  of  the  statute  is  distinct* — it  says  the  form  "shall 
be  observed  and  used  in  all  the  Courts  holden  under  this 
act"  (a),     The  warrant,  pursuing  the  form  given  by  the 
Judge,  as  before  observed,  states  that  at  a  Court  holden, 
&c,  the  plaintiff  recovered  of  the  defendant  twenty  pounds ; 
that  the  defendant  personally  appeared  and  neglected  to 
pay ;  that  the  Judge  examined  him  at  the  time  touching 
his  estate,  effects,  and  the  circumstances  under  which  he 
contracted  the  debt,  and  found  that  he  had  done  some  of 
those  acts  which  subjected  him  to  imprisonment  for  forty 
days;  that  the  cause  was  adjourned;  that  the  defendant 
made  default  in  attending  on  the  next  day,  and  that  the 
Judge  then  ordered  him  to  be  imprisoned  for  forty  days. 
How  does  that  state  of  things  fall  under  the  101st  section  ? 
The  personal  appearance  mentioned  in  the  form  given  by 
the  Judges  evidently  refers  to  personal  appearance  at  the 
hearing:  if  it  referred  to  personal  appearance  at  any  other 
time  it  would  be  absurd  and  useless;  and  the  objection 
that  the  order  was  made  in  the  absence  of  the  defendant, 
is  sufficiently  answered  by  the  remark,  that  the  circum- 
stances stated  on  the  warrant  shew  that  the  Judge  had 
jurisdiction  to  proceed  in  his  absence* 

With  regard  to  the  second  objection, — that  the  warrant 
states  that  the  defendant  was  guilty  of  making  "a  gift, 
delivery,  or  transfer"  of  his  property,  in  the  alternative, — 
it  is  to  be  observed,  that  the  object  of  the  enactment  is  to 
ascertain  whether  the  debtor  has  disposed  of  his  property 

(a)  Sect.  78. 


126 


CASES  ON   POINTS  OF    PRACTICE,   &C. 


Volume  L 
1850. 

Ex  parte 
Pa&dy. 


in  fraud  of  bis  creditors,  and  that  it  is  utterly  immateria 
whether  h£  disposed  of  it  by  one  means  or  another.  The 
object  is,  to  ascertain  whether  the  property  has  been  with- 
drawn from  the  creditors  by  fraud.  It  might  often  be  verj 
difficult  to  ascertain  precisely  whether  it  was  withdrawn  bj 
that  which  was  technically  a  gift,  a  delivery,  or  a  transfer. 
Suppose,  for  instance,  that  property  is  sent  to  a  third  person, 
and  has  not  reached  his  hands ;  it  might  be  difficult  to  say 
whether  such  a  transaction  operated  as  a  gift,  a  delivery,  or 
a  transfer.  I  am  not,  therefore,  surprised  to  find— having 
regard  to  the  object  in  view — that  the  language  of  the  act 
is  comprehensive  enough  to  apply  to  such  a  transaction. 
The  learned  counsel  said,  that  this  was  an  order  of  a  penal 
nature,  and  ought  to  be  construed  as  strictly  as  a  conviction. 
I  was  surprised  to  hear  such  a  proposition,  because  there 
is  a  well  known  distinction  between  orders  and  convictions : 
and  on  reference  to  the  authorities,  I  find  they  are  abun- 
dantly sufficient  to  maintain  the  present  order.  In  Bex  v. 
Middlehurst  (a),  an  order  against  a  person  for  aiding  and 
assisting  in  fraudulently  removing  the  goods  of  a  tenant  or 
concealing  the  same,  was  held  good;  and  yet  removing 
goods  and  concealing  them  are  undoubtedly  two  distinct 
offences.  In  another  case,  Rex  v.  Lloyd  (6),  articles  were 
exhibited  against  a  clerk  of  the  peace,  charging  him  with 
several  offences  which  involved  the  forfeiture  of  a  freehold 
office;  and  an  order  which  adjudged  him  "guilty  of  several 
of  the  articles,"  and  removed  him  from  the  freehold  office, 
was  held  good.  The  second  objection,  therefore,  also  fails, 
and  there  is,  consequently,  no  ground  for  making  this  rule 
absolute  and  discharging  the  party  out  of  custody. 


Maule,  J.,  Cresswell*  J.,  and  Williams,  J.,  concurred. 

Rule  discharged. 


(a)  1  Burr.  399. 


(b)  3  Stra.  996. 
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Walker  v.    Furnrll.  *mu*ry\i. 

[In  the  Exchequer  of  Pleas. 

Coram   Pollock,  C.  2?.,  Parke,  B.9  Alderson,  B.,  and 

Piatt,  B.] 

A  RULE  had  been  obtained  in  Michaelmas  Term  last,  a  penon  who 
calling  upon  the  plaintiff  to  shew  cause  why  he  should  not  tobeoonnected 
bring  the  postea  into  Court  and  carry  in  the  roll,  and  why  with,  ortohtjro 

*  *   *ny  mosni  of 

the  defendant  should  not  be  at  liberty  to  enter  a  suggestion  knowledge 
thereon,  to  deprive  the  plaintiff  of  costs,  under  the  9  &  10  &  cwmut 
Vict  c.  95,  s.  129.  Sft:  A. 

It  appeared  that  the  action  was  tried  before  the  sheriff  of  to  cnter  *  wg- 
Middlesex,  when  the  plaintiff  obtained  a  verdict  for  4i  16*.  deprive  the 

plaintiff  of 
costs. 

Joyce  now  shewed  cause.     The  affidavit  upon  which  the 
rale  was  obtained  is  made  by  a  stranger  to  the  cause,  who 
is  merely  described  as  a  contractor's  clerk,  and  it  does  not 
•hew  how  he  is  connected  with  the  action,  or  that  he  has 
any  knowledge  concerning  it    The  defendant  or  his  attor- 
ney is  the  proper  person  to  make  an  affidavit  of  this  kind, 
for  they  are  conversant  with  the  case.     Here  the  deponent 
does  not  even  swear  that  he  was  present  in  Court  during 
the  hearing  of  the  cause,  or  that  he  is  acting  for  the 
attorney  or  his  clerk  during  illness  (a). 

Barstow,  in  support  of  the  rule.  In  order  to  set  aside 
*  judgment  for  irregularity,  it  is  necessary  that  an  affidavit 
should  be  made  by  some  one  who  is  connected  with  the 
cause,  because  it  must  be  sworn  that  there  are  merits,  and 


(«)  Another  point  was  made  which  it  is  unnecessary  to  report,  as 
*he  Court  gave  no  decision  upon  it. 
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Fohtm*  /.  no  0ne  unconnected  with  the  cause  can  know  them.  But 
here,  a  stranger  may  know  the  facts  necessary  for  a  sug- 
gestion, which  is  traversable,  and  not  final  in  the  first 
instance.  He  may  know  whether  the  residence  of  the 
plaintiff  is  within  the  district  of  the  County  Court  bettei 
than  the  defendant  or  his  attorney.  It  might  be  more 
satisfactory  if  the  affidavit  had  been  made  by  a  person 
connected  and  acquainted  with  the  case,  for  it  may  be  said 
that  a  stranger  is  ignorant  of  the  merits;  but  it  is  not 
necessary  that  he  shotild  know  anything  of  them,  because 
the  merits  of  the  action  do  not  come  into  question.  The 
affidavit  verifying  a  plea  in  abatement  may  be  mdde  by  a 
third  person ;  1  Tidd's  Rrae.  640,  9th  ed.  So,  formerly, 
an  affidavit  to  hold  to  bail  might  be  made  by  a  stranger ; 
King  v.  Lord  Turnet  (a). 

Pollock,  Ci  B. — The  affidavit  upon  which  this  rule  wic 
granted,  does  hot  shew,  upon  its  face,  that  the  deponent 
has  any  connection  with  the  cause,  or  that  he  has  anj 
means  of  obtaining  knowledge  concerning  it  The  Master, 
however,  informs  us,  that  there  is  no  rule  to  prevent  such  a 
person  from  making  an  affidavit  like  the  present,  and,  in 
some  cases,  a  perfect  stranger  can  do  so.  And  though 
there  should,  perhaps,  be  a  rule  of  Court  upon  the  subject, 
yet,  as  the  practice  stands,  we  cannot  reject  this  affidavit 
This  rule  must,  therefore,  be  absolute. 

Parke,  B. — I  am  of  the  same  opinion.  The  question 
we  have  to  consider  is,  whether  we  ought  to  make  this  rule 
absolute  upon  such  an  affidavit  as  the  present?  It  is  made 
by  a  person  who  is  not  shewn  to  have  any  connection  with 
the  cause,  or  to  possess  any  means  of  obtaining  knowledge 
concerning  it ;  but  the  Master  informs  us,  that  there  is  nc 
rule  which  excludes  the  affidavit  of  such  a  person ;  and, 

(«)  1  Chit.  Rep.  58 ;  and  vide  Brown  v.  Davis,  id.  161. 
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certainly,  we  ought  not  to  make  one  in  this  case ;  although,    L-  M-  fr  P- 

perhaps,  a  general  role  of  Court  ought  to  be  made  upon  the 

subject 

With  regard  to  what  has  been  said  as  to  our  decision 
not  being  final,  because  the  plaintiff  may  traverse  the 
suggestion,  we  ought  to  be  careful  how  we  put  a  party  to 
the  expense  of  a  traverse,  because  there  are  no  means  by 
which  he  can,  if  successful,  obtain  his  costs.  Affidavits  to 
verify  pleas  in  abatement,  and  to  hold  to  bail  according  to 
the  old  practice,  are  sufficient,  if  made  by  a  third  person. 
So  in  motions  to  change  the  venue,  the  affidavit  may  be 
made  by  the  attorney,  and  need  not  be  made  by  the 
defendant  himself  as  decided  in  Shearburn  v.  Shubuck  (a). 
This  being  so,  and  there  being  no  rule  to  the  contrary,  this 
rule  must  be  absolute. 

Aldbbsok,  B.— I  also  am  of  the  same  opinion.  At 
present  there  is  no  rule  that  a  person  unconnected  with 
the  cause  cannot  make  an  affidavit  on  a  motion  of  this  sort 
I  do  not  see  how  we  can  alter  it  now,  but  I  think  there 
should  be  a  rule  of  Court  to  do  so.  It  seems  to  me  that 
this  affidavit  is  sufficient  according  to  the  present  practice, 
sod  this  rule  must,  therefore,  be  made  absolute. 

Platt,  B.,  concurred. 

Rule  absolute  (&)» 

(a)  6  Scott,  N.  R.  833. 

(ft)  Reported  by  Leofric  Temple,  Esq. 


V°U  h  It  L.   N.   &  *. 
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January  S\.  LLOYD  V.   MaNSELL. 

[Bail  Court     Coram  Erie,  J.] 
An  agreement    W.  JL  THOMAS  moved  to  make  an  agreement  oi 

of  reference  r  ,        -  ~ 

of  a  cause,  in     reference  a  rule  of  Court 

tfjbc c^8**  The  following  facte  appeared  upon  the  affidavits.  Tbc 
reference,  and  parties,  by  a  private  agreement  of  reference,  submitted  "all 
abide  the  event,  matters  in  difference  in  the  above  cause"  to  the  award  of  tf 
^e^tho.  arbitrator.  The  costs  of  the  cause,  reference,  and  awaid 
riang  either      were   to  gfafo  ^  event>    The  submission  contained  t 

party  to  make  n 

it  a  rale  of  clause  empowering  either  party  to  make  it  a  rule  of  Court 

The  arbitrator  The  arbitrator  made  an  award  that  the  plaintiff  was  entitta 

Jahftiff  was**  to  recover  a  sum  of  11  12*.  4<L     The  plaintiff  obtained,  oi 

entitled  to  counsel's  signature,  a  Judge's  order,  in  the  usual  manner,  t 

recover  a  lets  ^  ^         ^^  '  , 

sura  than  201.  make  the  agreement  of  reference  a  rule  of  Court;  but  to 
might  be  made  officers  at  the  Rule  Office  refused  to  draw  up  the  rule,  a 
trit&fbein?1  Aground  that  the  agreement  of  reference  was  not  stamp* 
first  stamped.     It  did  not  appear  what  was  the  form  of  the  action,  or  whi 

amount  was  claimed,  or  how  far  the  action  had  proceeded! 

the  time  it  was  referred. 

W.  Z.  Thomas.  The  officer  was  in  error  in  refusing  i 
draw  up  the  rule  of  Court,  because  the  agreement  < 
reference  was  not  stamped.  It  nowhere  appears  that  tl 
subject-matter  of  it  was  for  a  sum  exceeding  20£ 

Erle,  J. — I  think  the  party  is  entitled  to  his  rule, 
does  not  appear  affirmatively  that  the  subject-matter  of  tl 
agreement  is  of  the  value  of  20£ 

Rule  absolute. 
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[In  the  Common  Pleas. 
Coram  MauIe,J.,  Cresswell,  J.,  Williams,  J.,  and  Talfourd, J.] 

\j ASE.     The  declaration,  after  stating  the  plaintiff's  seisin  A  declaration 
in  fee  of  one-seventh  part  of  a  certain  close  and  premises,  reversioner* 
situate,  &c,  as  tenant  in  common  with  W.  K.,  and  five  a^\^fft 
other  persons,  and  the  occupation  of  the  said  seventh  part  right  of  way, 

.  .  for  the  tenants 

by  one  John  Readings,  as  tenant  thereof  to  the  plaintiff,  of  his  dose, 

claimed  for  the  plaintiff  and  his  tenants,  occupiers  of  the  of  the  defendl 

ttid  seventh  part,  a  right  of  way  few  horses  and  carriages,  •*£  STde? 

fcc,  from  the  said  close,  over  a  close  of  the  defendant,  to  a  fendant  *"»*- 

certain  highway.     Averment,  that  the  defendant  wrongfully  chained,  shut 

intending  to  injure  the  plaintiff  in  his  said  reversionary  I^Lt^^ 

estate  and  interest  in  the  said  seventh  part,  &c.,  whilst  the  the W*J>" b7 

r  #  means  of 

aid  seventh  part  was  in  the  occupation  of  the  said  John  which  said 

Reading,  as  tenant,  &c,  and  whilst  he,  the  plaintiff,  was  plaintiff  was 

interested  in  the  said  seventh  part  of  the  same  as  aforesaid,  m^2*ji  upon 

to  wit,  on,  &c.,  wrongfully  and  unjustly  locked,  chained,  motion  in 

.  arrest  of  judg* 

shut,  and  fastened  a  certain  gate,  standing  in  and  across  the  ment,  that  the 
said  way ;  and  wrongfully  and  injuriously  kept  and  continued  d^c*^0* 
the  said  gate  so  locked,  chained,  shut,  and  fastened,  in  and  8™*  causo  of 

°  7  .  .  action. 

upon  the  said  way,  for  a  long  space  of  time,  to  wit,  from      BM  also, 
thence  until  the  commencement  of  this  suit,  and  thereby  gttion  that 
daring  all  that  time  wrongfully  and  injuriously  obstructed  ^pre^ses 
the  said  way ;  by  means  of  which  said  premises  the  plaintiff  the  pontiff 
W  been  and  was  greatly  injured  in  his  reversionary  estate  was  a  sub- 
toi  interest  of  and  in  the  said  seventh  part ;  and  also,  by  gation  of  fact, 

and  not  an 
inference  of 
law  resulting  from  facts  antecedently  stated. 
A  matter  of  fact  may  be  well  stated  by  an  averment  commencing  with  the  term  "  whereby'1 
cr"*bereuponM(o). 

(a)  8ee  Pryce  ▼.  Beklur,  4  IX  &  J*  238. 
K  2 
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Vchme  /.      means  of  the  committing  of  the  said  grievances  by  the 

defendant  as  aforesaid,  one  John  Glanvill  Lamb,  who, 

before  the  committing  of  the  said  grievances,  had  contracted 

MoOB-       with  the  said  plaintiff  for  the  purchase  of  the  said  ie?<* 

sionary  estate  and  interest  for  a  large  sum  of  money,  to 

wit,  &c,  and  who  would  otherwise  have  completed  the 

said  purchase,  and  have  paid  to  the  plaintiff  the  said  sum  of 

money,  was  deterred  and  prevented  from  completing  the 

said  purchase,  and  from  paying  the  said  sum  of  money  to 

the  plaintiff,  and  from  thence  hitherto  had  wholly  declined 

to  complete  the  said  purchase,  or  to  pay  the  said  sum  of 

money,  or  any  part  thereof,  to  the  plaintiff;  and  thereby 

the  plaintiff  had  been,  and  still  was,  hindered  and  prevented 

from  completing  the  sale  of  his  said  reversionary  estate  and 

interest  to  the  said  J.  G.  L.,  and  from  receiving  the  said 

sum  of  money,  or  any  part  thereof,  from  the  said  J.  6.  L, 

and  had  thereby  not  only  lost  and  been  deprived  of  the 

advantage  and  emoluments  which  he  would  have  derived 

and  acquired  from  the  completion  of  the  sale  of  his  said 

reversionary  estate  and  interest  to  the  said  J.  G.  Li,  bat 

had  been  forced  and  obliged  to  pay,  lay  out,  and  expend, 

divers  large  sums  of  money,  amounting  in  the  whole  to 

a  large  sum  of  money,  to  wit,  the  sum  of  lOOi,  in  and  about 

the  said  contract  for  the  sale  of  his  said  reversionary  estate 

and  interest,  and  expenses  incidental  thereto. 

Plea,  not  guilty.     Issue  thereon. 

Upon  the  trial,  before  Rolfe,  B.,  at  the  Abingdon  Sum- 
mer Assizes,  1849,  a  verdict  was  found  for  the  plaintiff 
In  Michaelmas  Term,  1849,  JFkatefy  obtained  a  rule  niii 
for  arresting  the  judgment;  against  which, 

Keating  and  Selfe  now  shewed  cause,  and  contended  thi 
the  facts  stated  in  the  declaration  might  possibly  amouu 
to  an  injury  to  the  reversion,  and  that,  if  so,  the  dedaratio 
was  good.    Jeuer  v.  Gffard (a);  Dobson  v.  Blackmore{l) 

00  4  Burr.  2141.  w  9  a  B#  wr 
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Tucker  v.  Newman  (a);  ShadwcUv.  Hutchinson  (b);  Daniel    *•  * •  *  p- 

v.  North  (e);  Young  v.  Spencer  (d) ;  Baxter  ▼.  Tbybr  (e);  — : — 

Hopwood  y.  Schqfield {f)\  Jackson  v.  Peeked (g);  1  VSm.  •. 

Sound.  322  «£  n.  (5),  346  ft,  were  cited. 

Whately  and  Pigott,  in  support  of  the  rule,  contended 
that  the  declaration  disclosed  no  injury  to  the  reversion ; 
and  that  the  allegation  that  Lamb  had  refused  to  perform 
his  contract  for  the  purchase  of  the  reversion  was  not  such 
a  damage   as  entitled    plaintiff  to  maintain    an    action* 
[Mdule,  J. — If  the  breach  of  that  contract  was  the  only 
damage  alleged,  the  declaration  would  be  bad,  but  there  is 
also  a  general  allegation  of  damage.]     That  is  only  stated  as 
a  consequence  of  the  act  antecedently  complained  of;  and 
if  the  Court  sees  that  that  act  is  not  an  injury  to  the 
plaintiff,  the  allegation  that  thereby  the  plaintiff  was  injured 
will  not  make  it  so.     He  objection  to  the  declaration  is, 
that  it  sets  forth,  not  a  defective  statement  of  a  right  of 
action,  but  a  defective  right  of  action  ;  and,  therefore,  the 
defect  is  not  cured  after  verdict     In  addition  to  the  cases 
above  mentioned,  Dams  v.  Black  (h) ;  Holford  v.  Hankin- 
m  (t),  and  Bright  v.  Walker  (*),  were  referred  to. 

Mauls,  J.  (J) — In  this  case  the  declaration  which  is 
objected  to,  alleges  that  the  defendant  "  locked,  chained, 
shut  up,  and  fastened"  a  gate,  whereby  the  plaintiff  was 
injured  in  his  reversionary  interest ;  and,  I  think  that,  after 
verdict,  it  discloses  a  cause  of  action,  and  that  the  judgment, 
therefore,  cannot  be  arrested.     It  may  be,  that  at  the  trial 

(o)  11  A.  &  E.  40 ;  S.  C.  3  Per.      &  M.  11. 

*  D.  u.  (/)  2  M.  fc  Rob.  34. 
(6)  If.  &  M.  350,  and  a  second         (g)  1  M.  &  S.  233. 

cMe  between  the  same  parties,  (*)  1Q.B.  900. 

2  B.  &  Ad.  97.  (0  5  a  B.  584. 

(e)  11  East,  372.  (*)  1  C,  M.  &  R.  211  ;  S.  C. 

(<0  10  B.  &  C.  145 ;  S.  C.  5  M.  4  Tyr.  502. 

*  R.  47.  (J)  Wilde,  C.  J.,  was  sitting  at 
{«)  4  B.  &  Ad.  72 ;  S.  C.  1  Nev.  Nisi  Phus. 
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Volume  i.      there  was  not  evidence  of  such  an  obstruction  as  could  have 

1850.  .   .     .  ,  . 

— r been  injurious  to  the  reversion;  but,  if  so,  that  was  a 

KlDOELL 

,.  ground  for  a  new  trial,  and  not  for  arresting  the  judgment 

Here  the  only  question  is,  whether  by  any  possible  means 
of  locking  the  gate,  reasonably  to  be  inferred,  the  reversion 
might  have  been  injured ;  and,  it  appears  to  me,  that  the 
gate  might  possibly  have  been  so  locked  and  fastened  as  to 
create  as  permanent  an  obstruction  to  the  right  of  way 
as  the  erection  of  a  wall.  It  is  not  necessary  to  say  what 
might  be  the  effect,  if  the  obstruction  had  appeared  to  be 
the  result  of  a  contract  between  the  defendant  and  the 
tenant  in  possession ;  it  is  sufficient  to  say,  that  it  might 
possibly  be  as  great  as  a  stone  wall  built  across  the  road, — 
which,  it  is  admitted,  would  give  the  plaintiff  a  good  right 
of  action.  The  allegation,  that  "  by  means  of  the  premises" 
the  plaintiff  hath  been  injured  in  his  reversionary  interest, 
is  not  to  be  taken  as  stating  that  the  injury  to  the  reversion 
follows,  as  a  consequence  of  law,  from  what  has  been  pre- 
viously stated  Where,  indeed,  there  is  a  statement  that  a 
person  died  seised  of  certain  lands,  leaving  A.  B.  his  heir 
at  law,  "whereby"  the  said  A.  B.  became  entitled  to  those 
lands,  that  is  an  allegation  of  a  matter  of  law ;  but  here,  it  is 
an  allegation  of  a  matter  of  fact,  according  to  the  principle 
well  expressed  by  the  Lord  Chief  Justice  in  Brown  v. 
MaUett  (a),  in  this  Court,  and  also  stated  in  earlier  cases 
there  referred  to.  When  a  matter  of  fact  is  introduced,  it 
is  well  alleged,  though  preceded  by  the  terms  "  whereby" 
or  "  whereupon ;"  and  those  words  neither  make  the  alle- 
gation a  matter  of  law,  nor  make  it  a  bad  allegation  of  a 
matter  of  fact  The  injury  here,  therefore,  is  well  stated  aa 
a  matter  of  fact,  and  I  therefore  think,  on  the  whole,  thai 
the  declaration  is  sufficient,  and  that  the  judgment  cannot 
be  arrested. 

Cre8Swell,  J. — I  have  had  a  good  deal  of  doubt  upor 

(a)  5  C.  B.  599,  614.   The  judgment  of  the  Court  was  delivered  by 
Maul?,  J.,  and  not  by  the  Lord  Chief  Justice. 


*» 
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this  question  in  the  course  of  the  argument,  but,  upon  the     ^^fr  p 

whole,  I  agree  with  my  Brother  Maule.     The  case  of 

Jackson  v.  Pesked  (a\  decides  that  when  the  facts  do  not 

shew,  per  se,  an  injury  to  the  reversion,  and  there  is  no 

averment  that  they  did  injure  the  reversion,  the  declaration 

is  bad.     But  when  facts  are  stated  which  may,  or  may  not, 

amount  to  an  injury  to  the  reversion,  and  there  is  also  an 

allegation  that  there  is  an  injury  to  the  reversion,  and  that 

allegation  is  proved,  the  case  is  different     Here  certain 

facts  are  stated,  and  the  declaration  avers,  that  "  by  means 

of  the  premises,"  the  plaintiff's  reversion  was  injured.     I 

quite  agree  that  that  is  an  allegation  of  fact ;  and  we  must 

now  take  it  to  have  been  proved,  if  it  can  possibly  so  operate. 

I  certainly  think,  an  obstruction  to  a  right  of  way  by  a  gate, 

might  be  so  managed  as  to  constitute  an   injury  to  the 

reversion.     And,  I  therefore  think,   the  declaration  is  a 

good  one,  and  that  we  ought  not  to  arrest  the  judgment 

Wiluamb,  J. — I  am  of  the  same  opinion.    It  was  urged, 
that  the  declaration  would  have  been  supported  by  evidence 
of  the  gate  having  been  fastened  on  one  or  two  occasions, 
and  that  that  would  have  been  no  injury  to  the  reversion. 
If  the  facts  did  not  amount  to  an  injury  to  the  reversion, 
the  jury  ought  to  have  found  for  the  defendant ;  but  they 
have  found  for  the  plaintiff;  and  if  a  state  of  things  can 
possibly  exist  in  such  a  way  as  to  constitute  this  obstruction 
an  injury  to  the  reversion,  we   must  presume  that  they 
existed  in  this  case.     The  point,  therefore,  is  narrowed  to 
the  question,  whether  such  a  state  of  things  can  by  pos- 
sibility exist    I  think  it  is  possible ;  and  that  the  declaration, 
therefore,  discloses  a  good  cause  of  action.     Consequently 
the  judgment  cannot  be  arrested. 

Talfourd,  J.,  had  left  the  Court 


Rule  discharged, 
(a)  1M.&S.  233. 
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18,23.  Phillips    v.    Picktord. 

February  25% 

[In  the  Common  Pleas, 

Coram  WUde,  C.  J.9  Maule,  J.,   CressweU,  J., 

Williams,  J.) 

The  final  order  UEBT  by  drawer  against  acceptor  of  a  bill  of  ex 
unde/ihe         dated  the  20th  of  December,  1845,  for  222.  4*.  6<£, 
c  96, isa         three  months  after  date, 
protection  only      p|ea-     That  after  the  accruing  of  the  said  seven 

inretpectof  ° 

debts  named  and  causes  of  action,  and  before  the  commencement 

▼ent  debtor's  •ui*>  to  wit,  on  the  27th  of  December,  1845,  a  peti 

therefore^  the  protection  of  the  defendant  from  process  was  di 

declaration  in  according  to  the  form  of  the  statute  in  such  case  rxu 

debt*  a  plea 

that  after  the  provided,  presented  by  the  defendant  to  the  Li 

SbTddhlAe  District  Court  of  Bankruptcy;  and  thereupon  aftc 

pettio'ed  th  BD^  ^e^ore  ^e  commencement  of  this  suit,  to  wit, 

Insolvent  27th  day  of  January,  a.  d.  1846,  a  final  order  for  pn 

and  that  there-  *nd  distribution  was  made  in  the  matter  of  the  said  ; 

order forpro-  ^7  Charles  Phillips,  Esq.,  then  being  a  commissi 

1*2!°?  wa"  the  Court  of  Bankruptcy,  duly  authorized  in  that 

that  the  debt  to  wit,  then  being  one  of  the  commissioners  of  the 

before  the  of  Bankruptcy  authorized  to  act  in  the  Liverpool  c 

filing  of  the  m$  ^  fae  ^  jebt  wag  contracted  before  the 

petition;  was, 

upon  general     the  filing  of  the  said  petition  in  the  said  District  C 

demurrer,  hdd 

bad.  for  not  Bankruptcy.     Verification. 

tfceSeirt  was         Replication.     That  the  said  petition  for  the  pn 

Turned  in  the  0f  the  defendant  from  process  was  presented,  and  I 

ScmbU,  that  final  order  therein  also  mentioned  was  made,  after,  i 

debtenamed  before,  the  passing  of  an  act  of  Parliament,  &c 

fefaStt!?  Vict  «•  96>     Verification, 
operates  not  General  demurrer  and  joinder. 

only  as  a  pro- 
tection  to  the 
person  of  the  debtor  from  all  process,  but  also  as  a  bar  to  an  action  for  such  debts. 
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HiUj  in  support  of  the  demurrer.     The  question  is,     L.  M.f  p. 


whether  an  order  of  protection,  made  after  the  passing  of 
the  7  &  8  Vict  c.  96,  operates  merely  as  a  protection  to 
the  insolvent  debtor  from  personal  process,  or  whether  it 
may  be  pleaded  in  bar  in  an  action  of  debt;  and  it  is 
submitted,  that  upon  the  true  construction  of  that  statute, 
taken  conjointly  with  the  previous  act  of  the  5  &  6  Vict 
c  116,  the  order  is  a  bar  to  the  action.  The  74th  section 
of  the  later  statute  enacts,  that  the  two  acts  shall  be  read 
together ;  and  it  was  clearly  the  object  of  the  Legislature 
that  they  should  together  form  one  code.  The  5  &  6  Vict 
c.  116,  8.  1,  enacts,  that  all  persons  except  traders,  and  all 
traders  owing  less  than  300£,  on  giving  notice  of  their 
intention,  may  petition  the  Court  of  Bankruptcy  for  pro- 
tection from  process ;  and  empowers  that  Court  to  make 
an  interim  order  of  protection  both  to  his  person  and  pro- 
perty. The  same  section  requires  a  foil  and  true  schedule 
of  the  petitioner's  debts  to  be  annexed  to  his  petition,  and 
provisionally  vests  all  the  estate  and  effects  of  the  petitioner 
in  the  official  assignee,  upon  the  presentation  of  the  petition. 
Tne  fourth  section  then  provides,  that  the  commissioner  shall 
inquire  into  the  truth  of  the  allegations  in  the  petition  and 
schedule ;  and  that  if  he  finds  them  to  be  true,  and  that 
the  debts  were  not  contracted  by  fraud,  or  under  other 
circumstances  specified  in  the  section,  he  shall  make  a  final 
order,  "  which  shall  be  for  the  protection  of  the  person  of 
the  petitioner  from  all  process,  and  for  the  vesting  of  his 
estate  and  effects"  in  an  official  and  a  creditors'  assignee. 
The  7th  section  provides  for  the  vesting  of  the  petitioner's 
present  and  future  property  in  the  assignees;  the  9th 
empowers  the  assignees,  under  certain  restrictions,  to  take 
any  property  which  he  may  acquire  after  the  final  order ; 
and  the  10th,  which  this  plea  follows,  enacts,  "  that  if  any 
suit  or  action  is  brought  against  any  petitioner  for  or  in 
respect  of  any  debt  contracted  before  the  date  of  filing  his 
petition,  it  shall  be  a  sufficient  plea  in  bar  of  the  said  suit 
or  action  that  such  petition  was  duly  presented,  and  a 
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Volume  i.      final  order  for  protection  and  distribution  made  by  a  com- 
missioner duly  authorized."    The  only  question  is,  whether 
the  later  act  repeals  this  section.     The  7  &  8  Vict  c.  96, 
provides,  by  sect  4,  that  the  property  of  the  petitioner 
shall  vest  in  assignees ;  and,  by  the  22nd  section,  enacts, 
"  that  the  final  order  to  be  made  under  the  provisions  of 
the"  5  &  6  Vict  c.  1 16,  "  as  amended  by  this  act  shall  protect 
the  person  of  the  petitioner  from  being  taken  or  detained 
under  any  process  whatever,"  in  respect  of  debts  due  at  the 
time  of  filing  the  petition,  to  the  creditors  named  in  the 
schedule.  It  will  be  contended  that  this  section  has  repealed 
the  10th  section  of  the  earlier  act ;  but  such,  it  is  submitted, 
is  not  its  operation.   In  the  5  &  6  Vict  c.  1 16,  s.  4,  the  order, 
which  the  10th  section  makes  a  bar  to  an  action,  is  called  "a 
final  order"  "  for  the  protection  of  the  person  of  the  petitioner 
from  all  process,  and  for  the  vesting"  his  property  in  assig- 
nees.   In  the  22nd  section  of  the  7  &  8  Vict  c.  96,  it  is  said, 
that  the  order  shall  "  protect  the  person  of  the  petitioner." 
The  language  of  the  two  acts  is  similar;  and  if  the  order 
under  the  first,  though  in  terms  protecting  only  the  person 
and  vesting  the  property  of  the  debtor,  was  a  bar  to  an  action 
of  this  kind,  an  order  in  similar  terms,  and  made,  as  the 
22nd  section  directs,  "under  the  provisions  of  the"  earlier 
"act,  as  amended  by  this  act,"  may  well  have  the  same 
operation,  especially  as  the  Legislature  has  directed  that 
the  two  acts  should  be  read  together.     The  object  of  both 
statutes  is,  that  a  petitioner  who  complies  with  their  pro- 
visions, shall  be  entitled  to  plead  the  order  of  protection 
under  the  10th  section  in  the  same  manner  as  a  bankrupt 
may  plead  his  certificate.     The  recent  cases  of  PlateU  v. 
Bevill  (a),  and  Jacobs  v.  Hyde  (b)9  are  conclusive  upon  the 
subject     The  Court  of  Exchequer  there  decided  that  a 
plea,  precisely  similar  to  this  one,  was  good :  and  although 
it  will  be  said  that  Toomer  v.  Gingell(c)  is  an  authority 

(a)  6  D.  &  L.  2 ;  S.  C.  2  Exch.      2  Exch.  508. 
508.  (c)  3  C.  B.  322  ;    S.  C.  4  D. 

(b)  6  D.  &  L.  8,  n.  (6);  S.  C.       &  L.  182. 
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the  other  way,  it  is  to  be  observed  that  the  Court  rather    L.  M.  %  p. 

intimated  an  opinion  upon  the  construction  of  the  act,  in 

which  counsel  acquiesced  without  further  argument,  than 

give  an  express  decision  upon  the  point.    Besides,  that 

case  may  be  supported  on  another  ground;  for  the  plea 

was  bad  for  not  shewing  that  the  petitioner's  property  had 

Tested  in  his  assignees.  « 

In  point  of  form  also  this  plea  is  sufficient.  It  has  been 
held  that  the  plea  should  either  follow  the  precise  words  of 
the  10th  section,  or  shew  that  the  provisions  of  the  4th 
section  have  been  complied  with ;  Nicholls  v.  Payne  (a) ; 
GUlan  v.  Deare(b);  Wright  v.  Hutchison  (c);  Laurie  v. 
Bendatt  (d).  [Miles  v.  Pope  (e\  and  Nash  v.  Proton  (/), 
were  also  referred  to.] 

CowUngy  contra.  An  order  of  protection  made  since  the 
paawng  of  the  7  &  8  Vict  c  96,  is  no  bar  to  an  action,  but 
merely  protects  the  person;  for,  it  is  submitted,  the  10th 
lection  of  the  5  &  6  Vict  c  116,  has  been  repealed — either 
totally,  or  to  such  an  extent  as  to  make  a  plea  merely 
following  its  terms  bad — by  the  22nd  section  of  the  later 
act  Before  the  passing  of  the  5  &  6  Vict  c.  116,  the 
benefit  of  the  acts  for  the  relief  of  insolvent  debtors  was 
limited  to  prisoners  in  gaol ;  and  the  object  of  that  act  was 
to  extend  that  benefit  to  persons  not  in  custody,  and  who 
honestly  gave  up  their  property  to  their  creditors.  The 
ict,  therefore,  provided  that  a  person  might  petition  the 
Court,  although  he  was  not  in  actual  confinement;  and 
required  that  his  petition  should  be  accompanied  by  a  full 
and  true  schedule  of  his  debts,  together  with  the  names  of 
his  creditors,  and  also  of  his  property.  The  Commissioner 
was  directed  to  inquire  into  the  truth  of  the  petition  and 
schedule,  and  if  it  appeared  that  the  debts  were  contracted 

W  7  M.  &  Gr.  927 ;  8.  C.  2  D.  tf)  a  B.  Trin.  Vac.  1848 ;  17 

&  L.  629 ;  8  Scott,  N.  R.  732.  L.  J.,  N.  S.,  Q.  B.  348. 

(6)  2  C.  B.  309 ;  S.  C.  3  D.  (c)  5  C.  B.  294. 

&  L.  412.  (/)  6  C.  B.  584  ;   S.  C.  6  D. 

(0  4  C.  B.  569.  &  L.  329. 
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Votmm  i.      without  fraud,  &c.,  he  was  empowered  to  make  a  final 
°'        order.     The  requirement  of  a  full  and  true  schedule  of  all 
the  insolvent's  creditors,  as  a  condition  precedent  to  the 
validity  of  the  final  order,  was  a  new  provision.    This 
order  seems,  from  the  4th  section,  to  have  been  intended 
to  accomplish  three  purposes;  First,  to  protect  the  person 
of  the  petitioner ;  Secondly,  to  vest  his  estate  and  effects  in 
assignees :  and,  Thirdly,  to  provide  for  the  distribution  of 
such  estate  and  effects  among  the  creditors  of  the  petitioner. 
The  first  object  was  effectuated  by  the  10th  section,  which 
points  out  how  the  order  is  to  operate  as  a  protection  to 
the  debtor,  and  in  what  manner  he  may  avail  himself  of  it 
It  makes  the  order  a  bar  to  any  action  for  any  debt  doe  at 
the  date  of  the  petition;  and  it  was  reasonable  that  it 
should  do  so,  for  the  debtor  was,  by  the  7th  and  9th  sections, 
deprived  of  all  future  as  well  as  present  property,  and  in- 
capacitated, therefore,  from  satisfying  any  judgment  against 
him  otherwise  than  by  imprisonment,  which  it  was  one  of 
the  chief  objects  of  the  act  to  abolish.     [Maule,  J. — I  do 
not  understand  the  10th  section  as  giving  the  whole  of  the 
protection  which  the  Legislature  intended  to  give  an  in- 
solvent, but  only  as  pointing  out  one  of  the  ways  in  which 
he  might  avail  himself  of  the  protection  which  had  pre- 
viously been  given  him  by  section  4.]     The  4th  section 
seems  to  have  been  considered  insufficient  per  se,  otherwise 
the  10th  would  not  have  been  passed.     [Williams,  J.— If, 
as  you  contend,  the  debtor  obtains  no  protection  from  the 
final  order,  except  that  which  the  10th  section  gives  hhn, 
it  follows  that,  although  he  may  plead  the  final  order  in 
bar  to  an  action  brought  against  him,  he  cannot  reply  it  to 
a  plea  of  set-off.]    The  act  may  be  defective  in  that  respect 
It  differed,  however,  from  all  preceding  Insolvent  Acts,  by 
making  the  final  order  a  bar,  not  merely  to  debts  comprised 
in  the  schedule,  but  to  all  debts  "contracted  before  the  date 
of  filing  his  petition»(a>     [Mauk,  J.— The  12th  section 
empowers  a  creditor  to  apply  to  the  Court  of  Bankruptcy 

(•)  Sect*  10. 
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to  rescind  the  order,  which  may  be  done  if  the  Commit-     L.  M.f  p. 


1850. 


sioner  thinks  that  the  debtor  did  not  make  a  full  disclosure  - 
of  his  property  and  debts.]     Nevertheless,  the  order  was  ,. 

prima  facie  evidence  that  he  had  done  this,  and  was  a  bar     PlclCFOED' 
to  any  action  which  might  have  been  brought  against  him. 
The  7  &  8  Vict  c  96,  which  was  passed  to  amend  the 
former  act,  made,  like  the  earlier  statute,  the  filing  flf  a 
full  and  true  schedule  a  condition  precedent  to  the  grant 
of  an  order  of  protection;   and  it  further  required  an 
affidavit  of  the  truth  of  the  contents  of  the  petition  and 
schedule.     The  form  of  petition  given  in  the  schedule  of 
the  act  (A.  No.  1)  concludes  with  this  prayer:  "Your 
petitioner,  therefore,  prays  such  relief  in  the  premises  as 
by  the  statutes  now  in  force  for  the  relief  of  insolvent 
debtors  may  be  adjudged"  by  the  Court;  and  the  form  of 
order  given  in  the  same  schedule  (A.  No.  3)  is  styled,  "  a 
final  order"  M  to  protect  the  person  of  the"  debtor  "from 
being  taken  or  detained  under  any  process  whatever  in  re* 
spect  of  the  several  debts,"  &c,  "due"  "  at  the  time  of  filing 
his  petition,"  "  to  the  several  persons  named  in  his  schedule 
as  creditors."    The  final  order  under  this  act  does  not — as 
the  final  order  under  the  former  act  did — vest  the  property 
of  the  debtor  in  the  assignee.     Nor  does  it  make  any  pro* 
vision  for  distribution.    So  that  of  the  three  purposes  which 
the  order  under  the  5  &  6  Vict  c.  116,  had  to  fulfil,  the  first 
is  the  only  one  which  the  later  act  intended  to  effectuate, 
viz.,  the  protection  of  the  debtor's  person.  The  22nd  section 
makes  the  final  order  a  protection  only  to  "  the  person  of  the 
petitioner  from  being  taken  or  detained  under  any  process 
whatever;"  and  a  protection  also  (as  in  the  earlier  Insolvent 
Debtors9  Acts)  only  "  in  respect  of  the  several  debts,"  &c, 
"doe"  "  at  the  time  of  filing  the  petition  from  such  pe- 
titioner to  the  several  persons  named  in  his  schedule  as 
creditors,"  ftc.    That  the  order  was  intended  to  protect  the 
person  alone,  appears  further  from  the  23rd  section,  which 
empowers  the  Commissioner  to  order  the  discharge  of  any 
petitioner  who  may  be  in  custody  at  the  time  of  presenting 
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Vchtm  L      hig  petition  for  any  debt,  "  in  respect  of  which  he  is  pro 
'- —  tected  from  process  by  his  final  order ;"  and  from  the  26th 

Phillipc 

9.  which  enacts,  that  the  protection  shall  extend  to  all  procea 

for  any  contempt  of  Court, — which  is  process  against  th< 
person  alone.  Further,  by  the  7  &  8  Vict  c  96,  ss.  4  and  73, 
the  only  future  property  of  the  debtor  which  passes  to  his 
assignees,  is  "  the  future  estate,  right,  title,"  &&,  which  hi 
may  acquire  "before  he  shall  have  obtained  such  final 
order."  The  reason,  therefore,  for  making  the  final  ante 
a  bar  to  the  debt,  as  well  as  a  protection  to  the  person, 
ceases,  [ffilde,  C.  J.— The  word  "future"  in  the  first  act 
would  be  satisfied  by  the  same  construction  which  is  pot 
upon  it  in  the  second, — limiting  the  "futurity*  to  the  time 
of  the  vesting  order.]  It  will  be  contended  that  the 
"future"  property  mentioned  in  the  7th  section  mesa 
merely  reversionary  property:  but  such  a  construction 
would  be  tantamount  to  holding  that  "future"  meau 
"present;"  for  reversionary  property  is  present  property, 
although  present  only  in  interest,  and  not  in  possesrioa 
The  object  of  the  9th  section  is  not  very  obvious;  but  il 
seems  intended  merely  to  give  the  assignees  the  power  d 
taking  possession  by  force,  if  necessary,  of  the  property 
which  is  vested  in  them  in  law  by  the  7th  section 
[WUUam,  J. — The  7th  section  of  the  first  act  says  "thai 
from  and  after  the  passing  of  the  final  order,"  "the  whol 
estate  present  and  future  of  the  petitioner"  shall  "become 
"  vested"  in  the  assignees ;  and  the  9th,  after  enacting  "  thi 
the  said  assignees  shall  be  entitled  to  claim  and  demand  fixw 
the  said  petitioner"  "  any  estate  and  effects  acquired  by  hi 
at  any  time  after"  the  order,  declares  that  all  such  esta) 
and  effects  "shall  be  absolutely  vested"  in  the  assignee 
The  latter  section,  therefore,  assumes  that  the  estate  an 
effects  mentioned  in  it  did  not  vest  before.}  The  sectk 
in  question  is  open  to  another  construction ;  it  may  gr 
the  assignees  an  interest  in  the  produce  of  the  insolvem 
personal  labour,  which,  nnder  the  Bankrupt  and  form 
Insolvent  Acts,  the  assignees  were  not  entitled  to;  Cnrfl 
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v.  Poole  (a);  and  the  very  stringent  nature  of  the  act, — 
which  does  not  even  reserve  to  the  debtor  the  tools  of  his 
trade, — may,  perhaps,  point  to  this  as  the  true  meaning  of 
the  section. 

It  follows  from  this  view  of  the  acts,  that  the  22nd 
section  of  the  7  &  8  Vict  c  96,  is  inconsistent  with  the  10th 
section  of  the  5  &  6  Vict  c  116,  and,  consequently,  repeals 
it    \3fauk,  J.— The  language  of  the  22nd  section  un- 
doubtedly restricts  the  protection  to  the  person,  and,  taken 
per  se,  is  clearly  inconsistent  with  the  10th  section ;  for  it 
makes  the  final  order  no  longer  a  bar,  but  merely  a  pro- 
tection to  the  person.     But  if  the  object  was  simply,  not 
that  the  nature  of  the  protection  which  the  final  order  gave 
should  be  changed,  but  that  the  protection  should  extend 
only  to  debts  in  the  schedule,  then  the  22nd  section  may 
be  consistent  with  the  10th,  and  the  final  order  might  be 
pleaded  in  bar  to  a  debt  in  the  schedule.]     Even  if  that  be 
the  effect  of  those  sections,  this  plea  is  bad ;  for  it  does  not 
a?er  that  the  debt  sued  for  was  included  in  the  schedule. 
It  is  submitted,  however,  that  the  10th  section  is  totally 
uprooted  by  the  22nd.     The  language  of  an  act,  though 
merely  in  the  affirmative,  repeals  any  earlier  enactment  with 
which  it  is  inconsistent     Thus,  the  13  Geo.  2,  c.  28,  s.  5, 
which  exempted    from  impressment  all  harpooners  and 
seamen  employed  in  the  Greenland  fishery  trade,  was,  in 
Ex  parte  Caruthers  (b\  held  to  have  been  repealed  by  the 
26  Geo.  3,  c  41,  s.  17,  which,  without  expressly  repealing 
it,  enacted  that  all  harpooners  and  seamen  employed  in  the 
same  trade,  and  whose  names  were  inserted  in  a  list  to  be 
delivered  to  the  collector  of  Customs,  should  be  exempt  from 
impressment    "  Statutes  introductive  of  a  new  law  penned 
in  the  affirmative,  do  always  repeal  former  statutes  concerning 
the  same  matter,  as  implying  a  negative  ;*  per  Eyre,  J*,  in 
Bmcourt  v.  Fo*  (c).    Thus,  when  the  22nd  section  enacts 
that  the  final  order  shall  protect  the  person  of  the  debtor 


1850. 
Phillips 

PlCKPOaD. 


(a)  1  B.  &  Ad.  568. 
(6)  9  Bast,  44. 


(c)  1  Show.  606, 620. 
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as  against  all  creditors  named  in  his  schedule,  it  imp! 
declares  that  the  order  shall  not  afford  any  other  prote 
than  a  protection  to  the  person ;  and  that  that  protec 
also,  shall  not  be  given  as  against  creditors  not  name 
the  schedule. 

With  respect  to  the  cases  cited  as  to  the  form  of  the  ; 
it  is  not  intended  to  impugn  their  authority ;  and  they 
be  dismissed  with  the  observation,  that  they  are  all  < 
under  the  5  &  6  Vict  c  116,  and  are,  consequently, 
decisive  upon  the  present  question.  And  although  it  ma 
true  that  Toomer  v.  GingeUfji)  may  be  supported  upon 
ground  suggested,  it  must  be  observed,  that  that  was 
the  ground  either  of  the  argument  or  of  the  decision, 
argument  was  the  same  as  that  which  has  been  urgei 
die  present  occasion,  and  the  Court  intimated  that 
construction  of  the  act  now  contended  for  was  the  right 
In  the  cases  of  PlateU  v.  BeviU  (i),  and  Jacobs  v.  Hya\ 
the  point  as  to  the  debtor  being  protected  only  as  agi 
the  creditors  named  in  the  schedule  was  not  taken; 
the  Court,  in  giving  judgment,  expressed  no  opinion  i 
it  Those  cases,  therefore,  are  by  no  means  concic 
authorities  in  support  of  this  plea. 


H*  ESUy  in  reply.  The  property  which  passes  to 
assignees,  under  the  conjoint  operation  of  the  two  act 
the  same  as  that  which  passed  under  the  first  act  Althc 
the  4th  section  of  the  5  &  6  Vict  c.  116,  says  that  the  ; 
order  should  be  "for  the  vesting  of"  the  debtor's  "et 
and  effects,"  the  property  did  not  actually  vest  under 
section,  but  under  the  7th  section,  which  enacted,  th 
should  vest  u  without  any  deed  or  conveyance.*  T 
last  words  supply  die  key  to  the  meaning  of  the  i 
"  future;*  shewing  that  only  such  future  property  pa 
to  the  assignees  as  could  by  law  pass  by  deed.     The  w 


(•)3CB,  3tt;  S.  a  4  D. 

*  urn* 


508. 

(c)  6  D.  ft  L.  S.  n.  (*) ; 
1  Kick.  50*. 
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immediately  following  throw  further  light  upon  the  meaning     L-  M-  &  p- 

of  the  term :  u  which  assignees  shall  hold  the  same  as  fully  - — • 

as  if  the  petitioner  had  been  made  a  bankrupt  and  they  had  ». 

been  assignees  under  his  fiat"     The  object  was  to  assi- 
milate the  position  of  an  insolvent  to  that  of  a  banknipt ; 
and  the  object  and  meaning  both  of  the  7th  section  of  the 
earlier  act,  and  of  the  4th  and  73rd  of  the  subsequent  one, 
were  the  same,  viz.,  that  any  future  property  which  was 
of  a  nature  capable  of  vesting  at  the  time  of  the  final  order, 
should  vest  in  the  assignees.     [Cresswell,  J. — You  say  that 
there  are  some  species  of  future  property  which  do  not 
vest  in  the  assignees,  because  they  cannot  be  assigned  by 
deed  or  conveyance;   but  Parliament   has,    before   this, 
directed  that  some  kinds  of  property  should  vest  which 
were  not  capable  of  assignment  at  common  law.]     The 
object  of  the  9th  section  is  to  provide  the  means  of  getting 
at  such  species  of  future  property.    If  the  7th  had  included 
all  future  property  whatsoever,  the  9th  would  have  been 
needless;   but   by  restricting   the    operation   of  the   7th 
section,  in  the  way  now  suggested,  to  such  property  as 
can  pass  by  deed,   the    9th  section,  which  enables  the 
assignees  to  reach — although  it  does  not  vest  in  them — the 
subsequently  acquired  proj)erty  of  the  debtor,  becomes  in- 
telligible.    The  second  act  merely  altered  the  machinery 
for  carrying  into  effect  the  objects  of  the  first;    but  this 
alteration  rendered  a  definition  of  the  word  "property" 
necessary,  in  order  that  not  only  the  property  which  the 
debtor  had  at  the  time  of  the  appointment  of  the  assignee, 
but  also  that  which  he  acquires  between  that  event  and  the 
final  order,  might  vest  in  the  assignee,  in  the  same  way  as 
it  did  under  the  7th  section  of  the  earlier  statute. 

It  is  said,  that  the  10th  section  of  that  act  alone  gave  the 
debtor  a  discharge  as  respected  his  property ;  but  the  cases 
of  GUlon  v.  Deare(a),  and  Wright  v.  Hutchison  (ft),  shew  that 

(a)  2  C.  B.  309 ;  S.  C.  3  D.  &  L.  112. 
{b)  4  C.  B.  569. 

vol.  l  l  l.  m.  &  p. 


146 


CA8E8  ON   POINT8  OF  PRACTICE,   &C. 


Volume  I. 
1850. 

Phillips 

9, 

Pjciford. 


this  Court  thought  that  a  plea  framed  upon  the  4th  sectio 
would  have  been  good.  [  Wilde,  C.  J.— All  that  it  wa 
necessary  for  us  to  decide  in  Wright  v.  Hutchison  (a)  wai 
that  as  the  plea  did  not  pursue  the  10th  section,  neithe 
did  it  pursue  the  4th.]  At  all  events,  it  does  not  follow 
that  because  the  final  order  under  the  second  act  is,  i 
terms,  only  a  protection  to  the  person,  it  is  not  also  a  bs 
to  an  action ;  the  final  order  under  the  first  act  was  equail 
limited  in  its  terms,  and  yet  it  was,  beyond  dispute,  a  bai 
It  is  said  that  the  first  act  made  the  final  order  effectual  a 
against  all  creditors,  while  the  second  confined  its  operatio 
to  those  creditors  only  who  were  named  in  the  schedule 
but  that  distinction  is  apparent  only,  not  real.  The  secon 
act  is  so  framed  that  a  creditor  may  reply  to  a  plea  settm 
up  a  final  order,  that  his  name  is  not  in  the  schedule ;  whil 
the  former  required  him  to  take  certain  steps  to  get  rid  c 
the  order  pleaded  in  bar  to  his  debt  The  object  to  b 
effectuated  is  the  same  in  both  cases,  and  the  distinction  i 
merely  a  difference  in  the  machinery  for  effectuating  it 
With  respect  to  the  objection  to  the  plea  on  the  grouni 
that  it  omits  an  averment  that  the  plaintiff's  debt  wa 
included  in  the  schedule,  it  is  submitted  that  such  avei 
ment  is  unnecessary ;  for  the  plea  is  framed  upon  the  lOtl 
section,  and  that  section  does  not  make  such  avermen 
necessary. 

Cur.  adv.  vult 


C&E8SWELL,  J.,  now  delivered  the  judgment  of  th 
Court — This  demurrer  was  argued  before  us  with  muc 
ingenuity  during  the  last  Term.  In  support  of  the  df 
murrer  it  was  contended,  that  although  the  alleged  ordc 
for  protection  and  distribution  mentioned  in  the  plea  wi 
made  after  the  passing  of  the  7  &  8  Vict  c.  96,  that  pie 
is  still  a  good  and  sufficient  plea  in  bar  by  virtue  of  th 
10th  section  of  the  former  act,  the  5  &  6  Vict  c.  116. 


(a)  4  C.  B.  569. 
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enabled  to  present  a  petition  to  the  Court  of  Bankruptcy  - 
for  protection  from  process,  and  the  Court  or  any  commis-  v. 

doner  to  whom  any  such  petition  was  referred  might  give     PlCKFOE1>- 
an  interim  order  for  protection  against  all  "process  whatever, 
either  against  the  person  or  property  of  the  petitioner.    By 
section  4,  the  commissioner  was  authorized,  on  being  satis- 
fied of  certain  matters,  to  grant  an  order,  "which  order  shall 
be  called  a  final  order,  and  shall  be  for  the  protection  of 
the  person  of  the  petitioner  from  all  process,  and  for  the 
vesting  of  his  estate  and  effects  in  an  official  assignee,  to  be 
named  by  such  commissioner,  together  with  an  assignee  to 
be  chosen  by  the"  "  creditors,"  as  therein  mentioned.     By 
section  5,  the  commissioner  was  empowered  to  renew  the 
interim  order  "from  time  to  time  until  the  final  order  for 
protection  and  distribution,*    This  plainly  refers  to  the  final 
order  mentioned  in  the  preceding  section,  and,  therefore, 
gives  to  the  order  for  protecting  the  person  of  the  petitioner, 
and  for  vesting  his  estate  in  assignees,  the  designation  of 
an  "  order  for  protection  and  distribution."     Section  7 
provided,  that  from  and  after  the  passing  of  the  final  order, 
all  the  present  and  future  estate  of  the  petitioner  should 
become  absolutely  vested  in  the  assignees,  and  the  9th 
section    gave    the  assignees  a  right   to  demand   of   the 
petitioner  all  property  acquired  by  him   after  the   final 
order;  and  enacted,  that  upon  certain  steps  being  taken, 
it  should  become  absolutely  vested  in  the  assignees.     This 
section  gave  rise  to  some  discussion  as  to  the  meaning  of 
the  word  future  in  section  7,  but  it  is  not  necessary  to  deal 
*ith  it  in  deciding  this  case.     Then  came  section  10,  by 
*hich  it  was  enacted,  "  that  if  any  suit  or  action  is  brought 
sgaiiwt  any  petitioner  for  or  in  respect  of  any  debt  con- 
tracted before  the  date  of  filing  his  petition,  it  shall  be  a 
sufficient  plea  in  bar  of  the  said  suit  or  action  that  such 
petition  was  duly  presented,  and  a  final  order  for  protection 
*ad  distribution  made  by  a  commissioner  duly  authorized," 
"  shall  be  sufficient  evidence." 

l  2 
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The  plea  in  the  present  case  is  framed  in  accordance 
with  that  section.  It  alleges,  that  after  the  accruing  of  the 
debts  in  the  introductory  part  of  the  plea  mentioned,  a 
petition  for  the  protection  of  the  defendant  from  process  was 
duly  presented,  and  a  final  order  for  protection  and  dis- 
tribution made,  and  that  the  said  debts  were  contracted 
before  the  filing  of  the  petition.  If  that  section  remains 
unaltered  by  any  subsequent  enactment,  we  think  that  the 
plea  in  this  form  must  be  held  to  be  a  good  plea  in  bar ;  and 
so  it  was  considered  by  counsel  on  the  argument  of  the 
case,  which  turned  upon  the  effect  to  be  given  to  the 
subsequent  statute  of  the  7  &  8  Vict.  c.  96,  the  1st  section 
of  which  recites,  that  it  is  expedient  to  amend  the  5  &  6 
Vict  c.  116;  but  the  74th  section  enacts,  "that  nothing 
herein  contained  shall  be  construed  to  repeal,  affect,  or 
in  any  manner  alter  the  provisions  of  the  said  recited  act, 
except  so  far  as  herein  above  expressly  provided,  or  except 
so  far  as  the  provisions  of  the  said  recited  act  may  be 
inconsistent  with  or  at  variance  with,  the  provisions  of  this 
act"  Now,  the  10th  section  of  the  former  act  is  not 
expressly  repealed ;  and  the  question  is,  whether  it  is  "  in- 
consistent with,  or  at  variance  with,"  the  provisions  of  this 
latter  act  In  order  to  determine  this,  we  must  inquire  what 
was  the  nature  of  the  order  made  under  the  former  statute, 
and  which  the  10th  section  allowed  to  be  pleaded  in  bar. 
By  the  4th  section  it  appears  that  it  was  "  a  final  order" 
"  for  the  protection"  "  of  the  petitioner  from  all  process"  "  and 
for  the  vesting  of  his  estate"  in  assignees ;  which  "  final"  order 
is,  by  the  5th  section,  named  an  "  order  for  protection  and 
distribution."  This  order  is,  by  the  10th  section,  allowed 
to  be  pleaded  in  bar  in  actions  brought "  for  or  in  respect  of 
any  debt  contracted  before  the  date  of  filing  his  petition." 
The  4th  section  is  not  expressly  repealed  by  the  subsequent 
act,  but  is  inconsistent  with  the  22nd  section  of  it,  whereby 
it  was  enacted,  "  that  the  final  order  to  be  made  under  the 
provisions  of  the  said  act  as  amended  by  this  act  shall 
protect  the  person  of  the  petitioner  from  being  taken  or 
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detained  under  any  process  whatever  in  the  cases  hereinafter     l.  m  &  p. 
mentioned;  (that  is  to  say,)  from  all  process  in  respect  of  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due 
at  the  time  of  filing  the  petition  from  such  petitioner  to 
the  several  persons  named  in  his  schedule  as  creditors,  or 
as,B  &a,  limiting  its  operation  to  persons  and  claims  named 
in  the  schedule.     This  is  inconsistent  with  the  4th  section 
of  the  former  act,  which  applied  generally  to  all  debts  con- 
tracted before  the  filing  of  the  petition ;  and,  therefore,  so 
far  repeals  it     Upon  the  same  principle,  it  appears  to  us, 
that  if  the  10th  section  of  the  former  act  is  to  be  imported 
into  the  7  &  8  Vict  c.  96,  it  must  be  with  the  qualification 
that  the  final  order  shall  only  be  a  bar  to  actions  brought  in 
respect  of  debts  or  claims  mentioned  in  the  schedule ;  for  to 
allow  it  as  a  bar  in  other  cases  would  be  inconsistent  with 
the  latter  act     This  was  not  much  disputed  at  the  Bar, 
bat  it  was  contended  that  the  plea  might  still  be  pleaded 
in  the  form  before  given,  and  that  if  the  debt  was  not 
in  the  schedule,  that  should  be  replied ;  and  the  case  of 
Platel  v.   BeviU(a)>  was  cited   as  an   authority   to   that 
effect     And  so  it  is;  but  the   question  principally  con- 
sidered in  that  case  was,  whether  a  final  order  obtained 
under  the  7  &  8  Vict  c.  96,  constitutes  an  absolute  bar  to 
an  action  for  the  debts  as  to  which  it  is  a  protection,  or 
operates  only  as  a  protection  to  the  person  of  the  insolvent 
The  Court  of  Exchequer  decided  that  it  is  an  absolute 
bar;  and  after  hearing  a  very   able   argument  on  that 
question,  we  are  disposed  to  agree  with  that  opinion ;  but 
*e  abstain  from  binding  ourselves  by  a  decision  on  the 
point,  inasmuch  as  it  appears  to  us,  that  assuming  the  final 
order  to  be  an  absolute  bar  in  all  cases  where  it  is  a  pro- 
tection at  all,  still  the  plea  is  bad.     In  Platel  v.  Bevill,  the 
attention  of  the  Court  does  not  appear  to  have  been  drawn 
to  the  limited  operation  of  the  final  order  made  under  the 

(a)  2  Exch.  508,  511. 
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— '- —  schedule,  and  not  to  all  debts  contracted  before  the 

Phillips 

v.  of  the  petition.     In  framing  a  plea  in  bar  under  the 

section  of  the  5  &  6  Vict.  c.  116,  it  was  necessary  to  i 

that  the  debt  sued  for  accrued  before  the  filing  o 

petition,  to  shew  that  it  was  a  matter  upon  which  the 

order  might  operate,  although  the  general  form  of 

sanctioned  by  the  10th  section  made  it  unnecessary 

out  the  proceedings  before  the  commissioner ;  it  bein 

intention  of  the  Legislature  that  matters  decided  b; 

commissioner  should  not  be  again  disputed,  as  was  sa 

Tindaly  C.  J.,  in  Cook  v.  Henson  (a).    Upon  the  same 

ciple,  we  think,  that  in  order  to  make  a  plea  in  bar 

under  the  10th  section  of  the  5  &  6  Vict  c  116,  cons 

with  regard  to  the  7  &  8  Vict  c.  96,  it  should  alleg< 

only  that  the  debt  accrued  before  the  filing  of  the  pet 

but  that  it  was  named  in  the  schedule. 

For  want  of  such  an  averment  it  appears  to  us  tha 

plea  is  bad,  and  that  our  judgment  must  be  for  the  plai 

but  considering  the  doubtful  nature  of  the  question  tha 

argued,  we  think  it  right  to  give  the  defendant  lea 

amend  his  plea  on  the  usual  terms. 

Leave  to  amend,  otherwise  judgmer 
the  Plaintiff. 

(«)  1  C.  B.  90s. 
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Dawson  and  Another  v.  Smith.  January  3\. 

[In  the  Common  Pleas. 

Coram  Wilde,  C.  J.,  Maule,  J.,  CresstoeU,  J.,  and 

Williams,  J.] 

I  HIS  was  a  rule,  calling  upon  the  plaintiffs  to  shew  cause  After  the  cam* 
why  the  trial  of  the  cause  and  the  verdict  should  not  be  down  for  trial, 
set  aside  for  irregularity,  and  a  new  trial  had;  and  why  the  &££?* 
postea  should  not,  in  the  meanwhile,  remain  in  the  hands  special  jury 

.  role.     The 

of  the  associate,  and  the  entry  of  final  judgment  on  the  plaintiff  at. 

.  •  i  •        .        j  tended  at  the 

trial  be  stayed.  nomination 

The   following  facts   appeared  from    the   affidavits   in  J^J*1"11 
rapport  of,  and  in  opposition  to  the  rule.     The  action  day  obtained 

an  order  from 

was  brought  by  the  drawers  against  the  acceptor  of  a  the  Judge  at 
bill  of  exchange,  and,  issues  in  fact  having  been  joined,  ™  cause 
notice  of  trial  was  given  for  the  adjourned  sittings  in  jlS1^ 
London  after  Trinity  Term,  1849.     On  the  15th  of  June,  order  by  a 
the  defendant  obtained  a  rule  for  a  special  jury,  which,  unless  a  special 
however,  he  did  not  serve ;  but  the  cause  was,  by  consent,  J^^*  5£0 
made  a  remanet  to  the  sittings  after  Michaelmas  Term,  cause  was  tried 

f\  ,.        accordingly, 

Oq  the  5th  of  December,  the  defendant's  attorney  applied  no  special  jury 
to  the  Marshal  to  mark  the  cause  as  a  special  jury  cause ;  atradf. 
but  this  was  refused,  on  the  ground  of  the  distant  date  of  ^e^auwfoiul 
the  rule.     On  the  same  day  a  copy  of  the  rule  was  served  been  properly 

J  rj  .  tried ;  as  a 

upon  the  plaintiffs'  attorney,  with  a  notice  that  an  appoint-  special  jury 
ment  to  nominate  the  jury  would  be  served  on  the  fol-  deprivea D° 
lowing  day.    The  notice  of  the  appointment  was  served  P^J^i" 
accordingly,  and  was  attended  on  the  7  th,  when  the  jury  common  jury 
*ere  nominated,  and  the  attorneys  of  both  parties  signed  a  special  jury 
a  memorandum  at  the  foot  of  the  list  of  the  forty-eight  gtar9j£*nand 
names  selected,  stating  that  they  had  agreed  to  that  list,  that  the  piain- 

ance  at  the 
JJtofoatkm— a  proceeding  which  he  could  not  prevent— had  not  made  the  special  jury  rule 
"*to*  on  him. 
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rfjf?l L      On  the  same  occasion,  however,  the  plaintiffs'  attorney 
— : —  informed  the  attorney  for  the  defendant,  that  he  intended 

Dawson  j 

and  Another  serving  the  latter  on  the  same  day  with  a  summons  to  shew 
Smith.  cause  why  the  special  jury  rule  should  not  be  discharged 
The  defendant's  attorney  obtained  an  appointment  for 
Saturday  the  8th,  to  strike  the  jury,  and  was  in  attendance 
on  the  morning  of  that  day  to  do  so.  The  plaintinY 
attorney,  however,  objected  to  the  list  being  then  reduced, 
on  the  ground  that  he  had  not  had  sufficient  notice  for 
that  purpose ;  and  as  the  appointment  was  not  peremptory, 
the  Master's  clerk  declined  proceeding  to  reduce  the  list  (a). 
The  defendant  then  obtained  and  served  a  peremptory 
appointment  for  that  purpose,  for  Monday,  the  10th,  at 
11  a.  m.  The  cause  stood  in  the  paper  for  trial  on  the 
8th.  Meanwhile  the  plaintiffs  had,  on  the  7th,  obtained 
and  served  a  peremptory  summons,  returnable  on  the 
following  morning  before  the  Lord  Chief  Justice  at  the 
Guildhall,  to  discharge  the  special  jury  rule,  and  to  try  the 
action  in  its  order  by  a  common  jury.  The  defendant  did 
not  attend  to  shew  cause ;  and,  on  the  8th,  the  Lord  Chief 
Justice  made  an  order  that  the  cause  should  be  tried  by  a 
common  jury  in  the  order  in  which  it  stood  in  the  paper, 
unless  a  special  jury  were  struck  before  it  came  on ;  and 
directed,  at  the  same  time,  that  a  notice  should  be  served 
upon  the  defendant  or  his  attorney,  that  the  cause  would 
be  so  tried  unless  good  cause  were  shewn  to  the  contrary. 
That  notice  was  served  at  6  p.  m.  on  the  same  day ;  the 
cause  was  called  on  in  its  order  before  ten  o'clock  on  the 
following  Monday  morning ;  and,  the  defendant  not  appear- 
ing, the  jury  found  a  verdict  for  the  plaintiff  for  432. 

ChannelU  Serjt.,  shewed  cause.  The  plaintiffe'  proceed- 
ings have  been  perfectly  regular  throughout  They  were 
not  bound  to  submit  to  the  postponement  of  the  trial  of 
their  cause  until  it  suited  the  defendant's  convenience  to 
strike   a  special  jury.     It  is  a  common   practice   in  the 

(a)  The  defendant's  affidavits      part  of  the  case,  but  the  Court 
gave  a  different  account  of  this      adopted  the  one  given  in  the  text. 
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Queen's  Bench  and  Exchequer  to  make  orders  for  the  trial     L-  M-  &  p- 
of  causes,  under  similar  circumstances,  by  common  juries. 


Dawsow 

and  Another 
0. 


Byltty  Seijt,  and  Piffott,  in  support  of  the  rule.     It  is       Smith. 
conceded  that  the  defendant  was  irregular  in  not  taking 
the  special  jury  rule,  which  he  had  obtained  on  the  loth 
of  June,  to  the  Marshal,  until  the  5th  of  December.     That 
irregularity,  however,  was  waived  by  the  plaintiffs  on  the 
7th  of  December,  when  their  attorney  signed  the  memo- 
randum assenting  to  the  list  of  the  forty-eight  jurymen 
nominated  on  that  day;  and  therefore,  even  if  the  special 
jury  rule  were  bad,  the  assent  of  both  parties  has  made  it 
binding  on  them.     [Maule,  J.— They  agree  that  the  forty- 
eight  names  shall  compose  the  list  out  of  which  the  jury 
shall  be  reduced,  if  the  person  who  obtained  the  rule  shall 
pot  himself  in  a  proper  condition  to  try  the  cause  by  a 
special  jury.]     Before  the  plaintiffs  obtained  the  summons 
on  the  7th  of  December,  to  set  aside  the  special  jury  rule, 
they  had  recognised  the  validity  of  that  rule.     [  Wilde,  C.  J. 
—The  plaintiffs  did  not  consent  to  any  step  which  they 
could  prevent  the  defendant  from  taking.     They  attended 
to  strike  the  special  jury;  but  that  was  merely  to  take  care 
that  the  defendant  should  strike  fairly.     They  could  not 
prevent   the  defendant  from  striking  it]     The  6  Geo.  4, 
c  50,  s.  30,  empowers  the  Courts  to  order  a  special  jury  to 
be  struck  for  the  trial  of  any  cause,  and  then  declares,  that 
"  every  jury  so  struck  shall  be  the  jury  returned  for  the 
trial9  of  the  issue.     Here  the  Court  had  made  an  order  for 
the  striking  of  such  jury ;  the  only  jury,  therefore,  which 
could  try  the  cause  was  the  jury  which  should  be  struck  in 
pursuance  of  that  order ;  and  to  hold  that  the  Judge  could 
nevertheless  properly  order  the   cause   to  be  tried  by  a 
common  jury,  would  be  tantamount  to  repealing  a  legislative 
enactment 

Wilde,  C.  J. — It  is  erroneous  to  suppose  that  in  setting 
aside  the  rule  for  a  special  jury,  the  Court  deprives  the 
defendant  of  anything  which  the  statute  has  given  him. 


IS*  casks  osr  room  or  fsacticb,  && 


Da 


The  Govt  does  not  interfere  with  the  privilege  which  tb 

•  jary  act  has  mnfcucd  upoo  him,  bat  it  will  not  suffer  tk 

rale  of  Coart  to  be  abased.   The  role  is,  in  truth,  a  nullity, 

if  the  party  obtaining  it  does  not  give  effect  to  it  by  haviiy 

a  jury  ready  when  the  canse  is  called  on  to  be  tried.    He 

defendant  in  this  case  obtained  a  special  jury  role;  bathe 

did  not  pot  the  canse  m  *  condition  to  be  tried  by  a  spedd 

jury,  by  getting  k  ssasii  d  accordingly  by  the  Marshal,  and 

it  therein  stood  before  the  Judge  as  a  common  jury  caife 

The  dtfendsnt  dien  served  the  special  jury  rule ;  whenh 

upon  the  phtntilft  took  oat  a  summons  to  set  it  aside — wkf 

the  towissorw  was  taken  out  in  that  form  I  do  not  know— 

and  obtained  an  order  that  the  canse  should  be  tried  in  the 

order  in  which  it  stood ;  leaving  the  defendant  to  use  the 

intervening  time,  as  best  he  might,  to  procure  the  attend* 

ance  of  a  special  jury.    The  defendant  then  served  a  role 

for  striking  the  special  jary;  the  plaintiffs  could  not  pretest 

bias  from  proceeding  to  do  so,  bat  they  served  the  defends* 

with  a  notice  that  they  would  claim  to  ^ave  the  cause  tried 

in  it*  order*     An  appointment  was  then  taken  out  to  redoce 

the  fist ;  that  appointment  they  were  not  bound  to  attend; 

and  though  they/ did  attend  it,  they  did  so  only  for  the  par- 

po*e  of  profcKtii*?  *g*mst  the  proceeding,  and  renewed  their 

intimation  that  ther  would  hare  the  cause  tried  in  its  otdet 

It  »  in  due  coarse  called  on  in  its  order,  and  tried ;  and  the 

defendant  now  says*  that  because  the  plaintiffs  attended  ei 

the  7th»  and  watched  the  nomination  of  the  jury — which 

they  could  not  prevent — they  must  be  taken  to  have  cea» 

vented  to  the  cause  being  tried  by  a  special  jury.    I  thiak 

there  is  no  ground  for  any  such  inference;  and  that,  ask 

did  not  appear  that  the  special  jury  was  obtained  far  ssy 

other  purpose  than  delay,  I  think  the  application  of  the 

plaintitft  was  properly  granted. 

Mavlk,  J. — The  defendant  appears  to  have  had  for  hi* 
t>l\)eet  delay,  and  nothing  but  delay.  When  the  case  we* 
tritnL  it  stood  in  its  regular  order  as  a  common  jury  caotf* 
and  was  regularly  tried.    The  act  of  Parliament  enacts,  * 
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e,  that  the  special  jury,  when  struck,  shall  be  the  jury    **  ***  t p* 

the  cause ; — and  no  doubt  what  the  defendant  wanted  — — - — 

Pawboh 

hat  the  jury  should  have  been  struck  on  the  8th,    and  Another 
«  in  that  case  he  would  have  attained  his  object,  viz.,        Smith. 
-bat  no  such  jury  was  struck,  and  therefore  the  act 
ot  apply. 

sbwell,  J. — I  am  of  the  same  opinion.  It  has  been 
1,  that  when  a  rule  for  a  special  jury  has  been  ob- 
,  the  Court  cannot  discharge  it,  but  that  the  real 
ig  of  the  act  is,  that  the  cause  must  be  tried  by  a 

jury.  That,  I  think,  is  an  erroneous  view  of  the 
.  4,  c.  50.  That  act  provides  that  the  Court  may 
i  special  jury  to  be  struck,  and  that  the  jury  so  struck 
e  the  jury  to  try  the  cause.  It  does  not  say  that  the 
ihall  be  delayed  until  the  jury  shall  have  been  struck, 
t  the  plaintiffs  shall  be  deprived  of  the  privilege  of 
;  the  common  jury  process ;  but  only,  that  if  either 
take  steps  to  get  a  special  jury,  and  that  special  jury 
ually  struck,  the  cause  must  be  tried  by  that  jury, 
itil  the  jury  has  been  struck,  the  sheriff  has  no  power 
panel  any  other  than  a  common  jury.  The  case, 
>re,  stands  thus :  the  rule  for  a  special  jury  is  good ; 

has  not  been  effectually  acted  upon,  and  is  now 
i,  for  the  cause  has  been  tried.  No  effectual  step 
jen  taken  to  delay  the  trial  of  the  cause,  and  the 
as  perfectly  regular.  With  respect  to  any  supposed 
iduct  on  the  part  of  the  plaintiffs  in  misleading  the 
lant  by  asking  for  a  second  appointment  for  reducing 
ry,  it  turns  out  that  the  defendant's  affidavit  gave  an 
ous  account  of  that  part  of  the  case  (a).  It  appears 
otice  was  distinctly  given,  at  that  very  time,  that  the 
ids  claimed  the  privilege  of  not  consenting  to  anything 
ich  they  were  not  bound  to  consent. 

luams,  J.,  concurred. 

Rule  discharged. 
(a)  See  ante,  p.  152,  n.  («). 
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Phillips  v.  Lewis, 


[In  the  Common  Pleas. 


The  Court 
will  not  alter 
a  writ  of  sum- 
mons from 
"  promises"  to 
•■  debt,M  to 
avoid  the 
operation  of 
the  Statute  of 
Limitations. 


Coram  Wilde,  C.  J.,  Coltman,  J.,  Movie,  J.,  and 

CressweU,  J.] 

LUSH,  in  Easter  Term,  1848,  obtained  a  rule,  calling 
upon  the  defendant  to  shew  cause  why  the  writ  of  summons 
and  the  copy  thereof,  served  upon  the  defendant,  should 
not  be  amended  by  substituting  the  words  "of  debt,"  in  the 
place  of  the  words  "  on  promises." 

From  the  affidavits  in  support  of  the  rule,  the  following 
facts  appeared.  On  the  27th  of  October,  1845,  a  writ  of 
summons  in  debt  was  issued  by  the  present  plaintiff  against 
David  Lewis  for  3982. 16*.  6d.,  due  for  principal  and  interest 
upon  a  promissory  note  made  by  David  Lewis  for  302i  9*.7i 
dated  the  2nd  of  March,  1839,  and  payable  to  the  plaintiff  or 
order  on  the  12th  of  June  1840.  David  Lewis  died  on  the  i 
24th  of  September,  1846,  while  a  demurrer  to  the  plaintiff's 
replication  was  pending,  and  appointed  the  present  defendant 
his  executor,  who  proved  the  will  on  the  16th  of  April,  1847. 
On  the  31st  of  May  following,  the  plaintiff  issued  against 
him,  as  such  executor,  the  present  writ,  upon  promises,  for 
the  same  cause  of  action  (a).  The  plaintiff,  in  February, 
1848,  applied  to  Williams,  J.,  at  Chambers,  for  leave  to 
amend  the  writ  in  this  action  in  the  mode  now  proposed. 
The  learned  Judge,  however,  refused  the  application,  but 
stayed  further  proceedings  until  the  fifth  day  of  the  fol- 
lowing Term,  in  order  to  give  the  plaintiff  an  opportunity 
of  renewing  it  before  the  Court 

Hugh  Hill  shewed  cause  (b).    There  are  conflicting  deci- 
sions upon  the  subject  of  amending  writs  to  avoid  the  operation 

(a)  The  first  action  was  brought     second  in  the  Common  Pleas. 
in  the  Court  of  Exchequer,  the         (b)  In  Trinity  Term,  1848. 
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ct  the  Statute  of  Limitations,  but  it  is  submitted,  that  the     L.  M.&  p. 


1850. 


Courts  have  no  authority  to  do  so*  The  Court  of  Exchequer  - 

Phillips 

lure,  it  is  true,  allowed  writs  to  be  amended,  on  the  ground  ». 

ti«t  the  Statute  of  Limitations  would  be  a  bar  to  a  fresh  action ;  BWI>* 

Eedes  v.  Cole  (a) ;  Lakxn  v.  Watson  (b) ;  Brown  v.  Fullerton  (c); 
but  the  Court  of  Queen's  Bench,  in  Roberts  v.  Bate  {d)>  and 
this  Court,  in  Campbell  v.  Smart  (e\  refused  to  allow  writs  to 
be  amended  on  that  ground.  At  all  events,  the  copy  of  the 
writ  cannot  be  amended;  By  field  v.  Street  (f);  Eccles  v. 
Ok    [Partridge  v.  WeUbank  (y),  was  also  referred  to.] 

Lush,  in  support  of  the  rule.  The  amendment  sought  to 
be  made  in  Campbell  v.  Smart,  was  the  substitution  of  a  false, 
in  lieu  of  the  true  date  of  the  original  and  alias  writs,  in  order 
fa  a  pluries  writ  might  appear  to  have  been  issued  in  time ; 
ad  the  Court  rightly  held,  that  it  had  no  power  to  suffer  a 
ffe  date  to  be  recorded  for  the  purpose  of  defeating  a  de- 
face which  the  law  gave.  Here,  however,  the  amendment 
^ed  for  is  according  to  the  truth.  The  Court  of  Queen's 
Bench,  it  is  admitted,  did,  in  Roberts  v.  Bate,  disclaim 
Ike  power  of  amending  which  had  been  exercised  by  the 
Exchequer;  but  in  Mavor  v.  Spalding  (A),  the  late  Mr. 
Jwtice  WUHams,  following  the  case  of  Williams  v.  Wil- 
(t),  allowed  the  plaintiff  to  indorse  upon  the  alias  and 
writs  the  date  of  the  return  of  the  first  writ,  for  the 
purpose  of  saving  the  Statute  of  Limitations;  and  Cole- 
fUge9  J.,  in  Renme  v.  Bruce  (A),  expressed  an  opinion 
frvourable  to  the  exercise  by  the  Courts  of  the  power  of 
amendment      In    CuberweU  v.  Nugee  (I),  the   Court  of 

(«)  l  Dowl.  34,  N.  S. ;  S.  C.  (*)  I  D.  &  L.  878. 

SM.&W.  537.  (0  10  M.  &  W.  476 ;  S.  C. 

(*)  2  Dowl.  633 ;    S.  C.  2  C.  2  Dowl.  509,  N.  S.     In  Medlicott 

Jk  M.  685 ;  4  Tyr.  839.  v.  Hunter,  however,  (February  8, 

(c)  2D.&L.  251 ;  S.  C.  13  M.  1850,  see  post,)  the  Court  of  Ex- 
it W.  556.  chequer  refused  to  amend  the 

(d)  6  A.  &  E.  778.  indorsement  upon  a  pluries  writ 
(c)  5  C.  B.  196.  to  avoid  the  operation  of  the 
(/)  10  Bing.  27 ;  S.  C.  3  M.  &      Statute  of  Limitations. 

Scott,  407.  (*)  2  D.  &  L.  946. 

(f)  5  Dowl.  93 ;   8.  C.  1  M.         (/)  15  M.  &  W.  559;  S.  C.  4 
&  W.  316.  D.  &  L.  30. 
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Phillips 

9. 

Lewis. 


Exchequer  allowed  an  amendment  similar  to  that  made  in 
WUHams  v.  Williams  (a),  and  in  Mavar  v.  Spalding  {b\ 

Cur.  adv.  vtdL 


Maule,  J.,  now  delivered  the  judgment  of  the  Court.— 
This  case  was  mentioned  at  the  end  of  last  Term  as  one  in 
which  we  had  not  given  judgment ;  but  we  understood  that 
the  rule  had  been  discharged,  or  had  been  dropped.  It 
was  a  motion  to  alter  a  writ  in  order  to  avoid — I  had  almost 
said,  to  evade— the  effect  of  the  Statute  of  limitations. 
The  view  which  the  Court  take  of  the  question  is  this:  if 
there  be  a  sufficient  reason  for  making  an  amendment,  the 
fact  that  the  Statute  of  Limitations  will  be  available  if  the 
amendment  be  not  made,  is  no  reason  for  refusing  to  make 
it ;  but  if  there  be  no  other  reason  for  making  it  than  that 
the  statute  will  be  a  bar,  that  is  not  a  ground  upon  which 
such  an  application  will  be  granted*  The  Statute  of  Limi- 
tations does  not,  it  appears  to  us,  alter  the  right  or  affect  the 
justice  of  the  grounds  for  making  or  refusing  an  amendment, 
which  should  be  made  or  refused  without  any  reference 
whatever  to  the  statute.  That,  I  believe,  was  the  ground 
on  which  the  Court  understood  the  rule  in  this  case  had 
been  discharged ;  but  it  is  so  long  ago  since  the  question 
was  before  them,  that  they  will  not  now  detail  their  reasona 
more  fully.  The  object  of  the  rule  was  to  amend  a  writ  by 
changing  the  form  of  action  from  promises  to  debt,  so  as  to 
make  it  conformable  to  an  action  against  the  defendant's 
testator,  which  had  abated  by  the  death  of  the  latter,  in 
order  to  save  the  Statute  of  Limitations;  and,  for  the 
reasons  I  have  mentioned,  we  think  the  amendment  ought 
not  to  be  allowed. 

Rule  discharged  (c). 


(fl)  10  M.  &  W.  476 ;  S.  C. 
2  Dowl.  609,  N.  S. 

(*)  1  D.  &  L.  878. 

(c)  See  all  the  cases  collected 
in  Broom's  Practice,  653 — 9;  and 


see  also  the  cases  as  to  amend- 
ments  generally  since  the  Uni- 
formity of  Process  Act,  collected 
in  a  note  to  the  case  of  Wood  v. 
Hume,  4D.&L.  139,  n.  (•). 


• 

t 
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Lf  Af.  gr  P, 

1850. 


January  29 
February  25. 


Barnewall,  P.  O.  v.  Sutherland  and  Others. 

[In   the   Common   Pleas. 

Coram    JVilde,   C.  J.>  Maule,  J.,   Cresswell,  J.9  and 

Williams,  J.] 

1  HIS  action  was  commenced  by  the  Commercial  Bank  of  After  the  issue 
London,  in  the  name  of  Taylor,  one  of  their  public  registered  in  an  action 
officers.  The  issue — which  contained,  amongst  other  pleas,  company  in 
a  traverse  that  Taylor  was  public  officer, — was  delivered,  and  {hej°*™y'°f 
notice  of  trial  given,  on  the  9th  of  July,  1849.  Taylor  died  officer,  the 
tm  the  18th  of  that  month ;  Barnewall  was  soon  after  ap-  and  another 
pointed  public  officer  in  his  place,  and  the  following  sug-  £«££ JJYi 
ration  was  thereupon  entered  upon  the  nisi  prius  record  hls  P1*?  * 

*  *  *  r  upon  which 

immediately  after  the  jurata  clause : —  the  plaintiff 

u  Before  which  last  mentioned  day,  and  after  the  said  mediately  after 

10th  of  July,  to  wit,  on  the  18th  of  July  1849,  the  said  *ZJ™1\^ 

John  Taylor  departed  this  life,  being,  until  and  at  the  time  section  upon 

*  ••       i       ■  *  .  .       the  nisi  pnus 

jf  his  death,  such  registered  public   officer  as   aforesaid,  record  in  the 
Whereupon,  according  to  the  first  mentioned  act  of  Parlia-  form*—*  Be- 
tnent,  as  the  same  has  been  extended  by  act  of  Parliament  (^mentioned 
econdly  above  mentioned,  as   in   the  declaration  in   this  d*y»  &c » toe 

J        .  said  J.  T.  died, 

cause  mentioned,  one  Thomas  Barnewall,  then  being,  and  and  T.  B.  was 
henceforth  hitherto  and  still  being  one  of  the  registered  pubHc3 officer 
mblic  officers  of  the  said  Commercial  Bank  of  London,  was  JILhl3  Placo- 

Thereupon 
the  suit  so 
ssasaenced  by  J.  T.  is  farther  continued  by  T.  B.  Therefore,  &cM  The  cause  was  entered 
m  the  commission  day  with  the  Marshal,  in  the  name  of  the  new  officer,  and  upon  the  same 
lay  the  defendants'  attorney  was  served  with  a  notice  of  the  death  of  the  old,  ana  the  appoint- 
aeat  of  the  new  officer,  and  of  the  entry  of  the  suggestion :  but  the  latter  was  not  served  or 
Bed.  The  cause  was  tried  in  the  name  of  the  new  officer, — some  of  the  defendants  appearing  and 
totesting,  others  not  appearing, — and  the  company  obtained  a  verdict. 

Held,  that  as  the  suggestion  was  entered  without  the  authority  of  the  Court,  and  without  any 
fpotUiuitv  being  given  to  the  defendants  to  traverse  the  facts  stated,  and  as  it  did  not  state  any 
latter  excluding  the  defendants'  right  to  do  so — such  as  follows  a  suggestion  which  the  opposite 
arty  is  not  allowed  to  traverse,— it  was  entered  irregularly,  and  did  not  authorize  the  trial  of 
be  cause  in  the  name  of  the  new  public  officer. 

Semble,  that  the  suggestion  ought  to  have  been  entered  on  the  plea  roll. 

Whether  such  suggestion,  if  properly  entered,  is  traversable,  quart  9 

If  traversable,  whether  the  time  between  the  10th  of  August  and  the  24th  of  October,  is  to 
«  excluded  from  the  defendants'  time  to  plead,  quart  f 
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Vohtmt  I.      and  is  duly  appointed  in  the  room  and  place  of  the  said 

• —  J.  T.,  deceased,  further  to  continue  and  prosecute  the  said 

„.  action.     And  thereupon,  and  thereby  and  according  to  law 

andH&hen.D  *D  t'iat  ^half,  the  said  suit,  so  commenced  by  the  said  J.  T. 
as  aforesaid,  is  further  continued,  prosecuted,  and  carried  on 
by  the  said  T.  B.,  for  and  on  behalf  of  the  said  copartner- 
ship.    Therefore,  &c. 

The  jury  process  was  tested  on  the  last  day  of  Trinity 
Term.  The  commission  day  for  Surrey,  (where  the  venue 
was  laid),  was  the  6th  of  August ;  and  the  cause  was  entered 
with  the  Marshal  on  that  day,  under  the  title  of  "  Barnewall, 
P.  O.  v.  Sutherland."  Late  on  the  evening  of  the  same  day, 
the  company  served,  at  the  office  of  the  defendants'  attorney, 
a  notice  of  the  death  of  Taylor,  of  the  entry  of  the  sug- 
gestion, and  of  their  intention  to  continue  the  action 
in  the  name  of  Barnewall,  and  to  take  it  down  to  trial 
accordingly ;  but  they  did  not  serve  or  file  the  suggestion. 
When  the  cause  came  on  to  be  tried  before  Pollack,  C.  B., 
on  the  18th  of  August,  the  defendants*  counsel  objected, 
before  the  jury  were  sworn,  to  the  trial  being  proceeded 
with,  on  the  grounds  that  the  action  had  abated  by  the 
death  of  Taylor,  that  the  defendants  had  no  opportunity  of 
traversing  the  suggestion,  and  that  as  the  jury  process  was 
tested  on  the  last  day  of  the  preceding  Term,  on  which  day 
Taylor  was  alive,  the  jury  must  be  taken  to  have  been 
summoned  in  the  cause  of  "  Taylor  v.  Sutherland,"  and  not 
in  that  of  "  Barnewall  v.  Sutherland,"  which,  therefore,  they 
had  no  authority  to  try.  The  learned  Judge  overruled  the 
objections ;  the  cause  was  tried,  the  defendants  appearing 
under  protest ;  and  the  company  obtained  a  verdict,  leave 
being  reserved  to  the  defendants  to  move  for  a  new  trial 

Russell  Gurney  having,  in  the  Michaelmas  Term  following 
obtained  a  rule  accordingly, 

Channel^  Serjt,  and  Peacock,  now  shewed  cause.     The 
cause   was  regularly   tried.     As   Taylor   died  after  issue 
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joined,  an  entry  of  a  suggestion  of  his  death,  and  of  Barne-    L\  *£  J  *• 
wall's  appointment  as  his  successor,  upon  the  judgment  roll, 


Barnewall 
would  have  been  sufficient ;  and  it  was  not  necessary  that  any  t>. 

soch  suggestion  should  be  entered  upon  the  nisi  prius  record ;  ana  others. 
Tidd's  Prac  1119,  1120,  9th  ed.,  citing  Denn  v.  Farr  (a> 
and  Far  v.  Denn  (ft).  But  if  such  an  entry  was  necessary,  the 
suggestion  entered  was  sufficient,  and  the  proceedings  were, 
in  every  respect,  regular.  It  is  said,  on  the  other  side,  that 
the  defendants  had  not  eight  days  to  plead  to  the  suggestion 
before  the  cause  came  on  for  trial.  It  is  submitted,  how- 
ever, that  the  2  Wm.  4,  c  39,  s.  1 1,  which  prohibits  the  filing 
or  delivery  of  any  declaration,  "or  pleading  after  decla- 
ration," between  the  10th  of  August  and  the  24th  of 
October,  applies  only  to  pleadings  before  issue  joined. 
To  extend  its  operation  to  subsequent  pleadings  would  be 
productive  of  much  hardship :  it  would,  for  example,  prevent 
a  party  from  pleading  puis  darrein  continuance.  If  the 
construction  of  the  statute  contended  for  by  the  plaintiff  be 
correct,  the  defendants  had  more  than  eight  days  to  plead 
to  the  suggestion  before  the  cause  was  tried.  \Maule,  J. — 
This  suggestion  does  not  purport  to  be  the  allegation  of 
the  plaintiff,  or  of  any  body  else,  and  seems  pleaded  in  a 
fcnn  to  exclude  a  traverse.]  It  could  not  well  have  been 
pleaded  otherwise.  [Maule,  J.— Does  not  the  usual  form 
commence  thus :  "  the  plaintiff  gives  the  Court  here  to 
understand  and  be  informed,  that,"  &c.?]  It  is  submitted, 
however,  that  whatever  might  be  the  form  of  a  sug- 
gestion of  this  nature,  it  would  not  be  traversable.  In 
Watson  v.  Quilter  (c),  suggestions  were  classified  into 
traversable  and  non-traversable ;  and  the  present  one,  it  is 
submitted,  is  of  the  latter  description.  If  a  plaintiff  changes 
his  name,  or  is  created  a  baronet  before  judgment,  and  that 
feet  is  suggested  on  the  nisi  prius  record,  or  on  the  roll, 
mrely  such  a  suggestion  is  not  traversable.     This  case  is 

(«)  Barnes,  469.  (c)  1  D.  &  L.  244 ;  S.  C.  11 

»)  1  Burr.  363.  M.  &  W.  760. 

VOL.   I.  M  L.    M.   &   P. 
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Volume  i.     precisely  similar ;  the  plaintiff  is  not  changed,  for  it  is  tbe 

— : —  company  that  is  the  plaintiff,  and  not  the  public  officer,  who 

».  is  called  in  the   act,  and  is  in  truth,  only  the  nominal 

^Ofo£.°  plaintiff.     The  Banking  Act,  (7  Geo.  4,  a  46,  s.  9,)  ens* 
that  all  actions  and  suits  which  may  be  instituted  on  beWf 
of  a  joint  stock  company,  shall  and  may  be  instituted  in 
the  name  of  any  one  of  the  public  officers ;  €t  and  the  deaih, 
resignation,  removal,  or  any  act  of  such  public  office^ 
shall  not  abate  or  prejudice  any  such  action,  suit,"  fa* 
tc  commenced  against,  or  by  or  on  behalf  of  such  copartntf' 
ship,  but  the  same  may  be  continued,  prosecuted,  tod 
carried  on  in  the  name  of  any  other  of  the  public  officer  of 
such  copartnership  for  the  time  being."    The  act,  it  will  bt   :j. 
observed,  does  not  require  that  the  death,  resignation,  or  ." 
removal  of  a  public  officer,  or  the  appointment  of  Mi 
successor,  shall  be  suggested ;  and  it  would  seem,  therefore) 
that  all  that  the  company  was  bound  to  do,  was  to  give  the   , 
defendants  notice  that  the  cause  would  be  proceeded  with 
in  the  name  of  the  new  public  officer.     [Maule,  J. — The 
9th  section  says  two  things:  first,  that  the  death  of  the 
public  officer  shall  not  abate  or  prejudice  the  action ;  and, 
secondly,  that  the  same  may  be  continued  in  the  name 
of  another  officer.     Does  not  that  mean,  that  when,  after 
the  death  of  the  public  officer,  you  arrive  at  that  stage  of 
the  cause  in  which  it  is  necessary  to  mention  the  name  of 
the  plaintiff,  you   may  introduce  the   name  of  the  new 
officer:  and  then  you  must  state  why  you  name  him  and 
not  the  former  officer?    There  may  not  be  any  necessity 
before  the  trial  for  doing  this;  but  when  the  nisi  priw 
record  is  returned,  and  judgment  is  obtained,  the  new  name 
must  be  used,  and  that  probably  would  be  the  time  fcr 
entering  the  suggestion  on  the   roll.]     Precisely  so:  the 
suggestion,  therefore,  was  altogether  superfluous,  and  tbe 
case  may  stand  as  if  none  had  ever  been  entered.     [Ores*- 
toell,  J.— -Then  the  nisi  prius  record  would  shew  that  Taylor 
was  plaintiff;  but  Barnewall  was  the  plaintiff  in  the  cause 
which  was  tried  by  *he  Chief  Baron.]     The  defendants  had 


*  — 


1850. 

Babnewall 

v. 

Sutherland 

and  Others. 
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notice  that  the  canse  would  be  tried  in  the  latter  name.     £•  M-  b  p- 
Bat,  at  all  events,  there  was  no  change  in  the  real  plaintiff. 
[Webb  v.  Taylor  (a)  was  referred  to.] 

RusseU  Ourney  and  Oglt>  in  support  of  the  rule.  If  no 
suggestion  was  necessary,  as  is  contended  on  the  other  side, 
the  cause  ought  to  have  been  tried  in  the  name  of  "  Taylor 
&  Sutherland."  There  did  not  exist  any  such  cause  as  that 
tried  under  the  title  of  "Barnewall  v.  Sutherland."  The 
defendants  were  not  parties  to,  nor  were  the  jurors  or 
witnesses  summoned  in,  any  such  cause.  The  jurors  could 
not  have  been  fined  for  failing  to  attend  when  it  was  called 
on,  for  they  were  not  summoned  in  that  cause ;  and  they 
bad,  therefore,  no  jurisdiction  to  find  a  verdict  in  it  The 
witnesses  could  not  have  been  indicted  for  perjury,  for 
their  evidence  was  not  given  in  any  existing  cause ;  and  if 
one  of  the  defendants  had  suffered  judgment  to  go  by  de- 
fault, and  execution  were  now  to  be  sued  out  against  him 
in  the  cause  of  Barnewall  v.  Sutherland,  he  might  lawfully 
resist  the  sheriff's  officers.  The  verdict,  therefore,  under 
such  circumstances  cannot  stand,  even  if  the  plaintiff's 
proposition,  that  no  suggestion  was  necessary,  were  well 
founded.  But  it  is  submitted  that  a  suggestion  was  neces- 
sary, and  that  the  defendants  ought  to  have  had  an  oppor- 
tunity of  traversing  it.  But  for  the  Banking  Act,  all  the 
members  of  the  copartnership  must  have  been  named  as 
plaintiffs.  That  act  provided,  that  actions  might  be  brought 
and  defended  in  the  name  of  the  public  officer  of  the  com- 
pany, and  that  when  judgment  was  recovered  against  him, 
execution  might  issue  against  any  member  of  the  company. 
It  is,  therefore,  highly  important  that  the  defendant  in  an 
action,  brought  in  the  name  of  a  public  officer,  should  have 
the  opportunity  of  putting  the  plaintiff  to  the  proof  of  his 
tide  as  public  officer;  for  otherwise  the  defendant  might 
not  have  the  means  of  knowing  whether  he  might  have 

(a)  1  D.  &  L.  676. 

M   2 
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V<\**t%T'      executi°n  against  any  member  of  the  company,  or  onlj 
" —  against  the  plaintiff  on  the  record.    In  this  case  the  defend- 


Barnewai.l  _. 

o.  ants  traversed  the  allegation  that  Taylor  was  the  public 

and  Others,  officer;  and  if  it  had  not  been  proved  at  the  trial  that  he 
was,  the  action  must  have  failed.  Taylor  dying,  it  became 
equally  important  that  the  defendants  should  know  thai 
Barnewall  was  the  public  officer.  [Cresswett,  J. — The 
argument  is  applicable  in  the  case  of  the  original  plaintiff, 
because  by  traversing  that  he  was  the  public  officer,  the 
defendants  deny  that  the  action  was  brought  by  the  com- 
pany. But  if  that  was  proved  at  the  trial,  could  the  com- 
pany  afterwards  escape  from  the  result  of  the  action  by 
denying  that  the  second  was  their  officer  ?]  Suppose  the 
defendants  had  taken  down  the  cause  to  trial  by  proviso, 
might  they  not  have  been  told,  when  it  was  called  on,  thai 
Taylor  was  dead,  and  that  no  public  officer  had  been 
appointed  in  his  stead  ?  Besides,  the  defendants  ought  to 
be  at  liberty  to  require  proof  of  the  death  of  the  public 
officer.  It  may  be  that  Taylor  was  not  dead,  but  that 
after  the  action  was  commenced  in  his  name,  the  company 
found  that  his  evidence  was  material,  and,  in  order  that 
he  might  be  called  as  a  witness  upon  the  trial,  with- 
drew his  name  from  the  record, — which  they  are  not 
authorized  to  do.  In  Pennoir  v.  Brace  (a),  it  was  held  that, 
where  one  of  four  defendants  died  after  error  brought  upon 
judgment  against  them  in  the  Common  Bench,  the  plaintiff 
could  not  sue  out  execution  without  suggesting  the  death 
upon  the  record.  [Williams,  J. — Because  the  writ  of  exe- 
cution would  not  agree  with  the  judgment ;  the  latter  being 
against  four,  and  the  former  against  three,  defendants.] 
The  act  says  that  the  death  of  the  public  officer  shall  not 
abate  or  prejudice  the  action,  but  that  the  same  may  be 
continued  in  the  name  of  another  officer.  The  8  &  9  Wm.  3, 
c.  11,  s.  7,  contains  a  similar  provision; — enacting  that  an 
action  shall  not  be  abated  by  the  death  of  one  or  more  of 

(a)  1  Salk.  319;  S.  C.  1  Ld.  Raym.  244. 
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several  plaintiffs  or  defendants,  but  that  such  death  being     L-  Mm  *  R 

suggested  upon  the  record  the  action  shall  proceed: — and  it  — — 

was  held  in  A  v.  Cohen  (a),  that  a  trial  of  a  cause,  in  which  ». 

a  coplaintiff  had  died  after  issue  joined,  and  in  which  no     ^a  others, 
suggestion  of  the  death  was  entered  on  the  record,  was 
extra-judicial,  and,  consequently,  that  no  perjury  could  be 
assigned  upon   any   false   evidence   given    at    such   trial. 
[Maule,  J. — The  act  of  Wm.  3  says,  that  "such  death  being 
suggested  upon  the  record,  the  action  shall  proceed;" — 
making  the  entry  of  a  suggestion  a  condition  precedent  to 
the  further  prosecution  of  the  cause;  and  that  seems  to 
have  been  the  hinge  upon  which  the  judgment  of  Lord 
Elknhorough  in  A  v.  Cohen  turned.]     The  same  construc- 
tion must  be  given  to  the  Banking  Act,  viz.,  that  the  action 
shall  not  abate  if  it  be  continued  in  the  name  of  another 
public  officer.     But  how  can  it  be  continued  except  by  a 
suggestion  upon  the  record  ?     [Maule,  J. — In  1  Chit  Stat.  2, 
&(*),  a  form  of  suggestion  is  given,  which,  it  is  said,  "may 
be  entered  on  the  nisi  prius  record  immediately  after  the 
jurata."    His  Lordship  read  that  form.]   In  Brocas  v.  CiviL' 
London  (b)>  it  was  laid  down  as  the  regular  practice  of  the 
Court,  "  that  when  either  party  will  suggest  any  special 
matter  about  awarding  the  venire  out  of  the  common  course, 
a  copy  must  be  given  to  the  opposite  party,  and  they  must 
have  a  reasonable  time  to  consider  it,  before  you  enter  a 
nient  dedire."    The  words  "  therefore,  &cM  at  the  end  of 
this  suggestion  are  evidently  the  first  words  of  a  new  venire, 
which,  being  awarded  out  of  the  common  course,  ought, 
under  the  authority  of  the  last  cited  case,  to  have  been  served 
upon  the  defendants,  who  should  have  had  an  opportunity  of 
traversing  it.     When  it  was  contended,  in  the  course  of  the 
argument  in  Plomer  v.  Ross  (c),  that  a  suggestion  of  breaches 
upon  the  roll,  under  the  statute  of  8  &  9  Wm.  3,  c.  11,  s.  8, 
could  not  be  pleaded  to  by  the  defendant,  Chambre,  J., 
observed :  "  He  may  plead  to  a  suggestion  !  Common  jus- 
la)  l  Stark.  N.  P.  511.  ic)  5  Taunt.  380,  391 ;  S.  C. 
(6)  1  Stra.  235.                               1  Marsh,  95. 
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r^TLL      tice  requires  it"    So,  it  is  laid  down :  "  wherever  a  person 

-r - —  not  a  party  to  the  record  is  to  be  affected  by  the  judgment, 

».  or  wherever  the  judgment  upon  the  record  is  to  be  such  as 

and  Others,  would  not  be  ordinarily  warranted  by  the  previous  proceed- 
ings on  the  record,  there  must  be  a  suggestion  made,  by 
leave  of  the  Court,  in  the  proper  form,  so  as  to  afford  an 
opportunity  to  the  party  to  be  affected  by  it  to  demur,  if  he 
thinks  the  facts  suggested  are  insufficient  in  point  of  law,  or 
to  plead,  if  he  means  to  deny  them;"  Bartlett  v.  Pent- 
land  (a).  And  although  that  case  has  since  been  overruled, 
in  so  far  as  it  decided,  that  in  an  action  against  a  company 
constituted  like  the  present  one,  execution  could  not  be 
sued  out  against  a  member  of  the  company,  until  it  was 
suggested  upon  the  roll  that  he  filled  that  character  (b),  yet 
the  passage  from  the  judgment  just  cited,  which  explains 
the  object  of  entering  a  suggestion,  has  never  been  im- 
pugned. Far  v.  Denn  (e),  differs  altogether  from  the  present 
case;  for  there  the  death  of  the  deceased  defendant  was 
suggested  upon  the  roll,  and  a  stay  of  proceedings  against  that 
defendant,  and  a  new  venire  to  try  the  issue  against  the 
surviving  defendant,  were  awarded  All  the  cases  bearing 
upon  this  subject  were  reviewed  in  Watson  v.  Quitter  (rf); 
and  the  general  doctrine  seems  to  be,  that  where  the  subject- 
matter  of  the  suggestion  comes  within  the  exclusive  cogni- 
sance of  the  Court, — as,  for  example,  where  a  venue  is  to 
be  changed  because  an  impartial  trial  cannot  be  had,  or 
where  the  sheriff  is  a  party, — the  suggestion  is  not  traver- 
sable, because  the  entry  of  it  is  the  act  of  the  Court  after  a 
preliminary  inquiry  into  the  expediency  of  making  it;  but 
that  in  all  other  cases,  suggestions  of  matters  of  fact  are 
traversable  and  triable  by  a  jury,  according  to  the  general 
principle  of  law,  which  refers  the  decision  of  all  matters  of 
fact  to  that  tribunal.  [Williams,  J. — What,  do  you  say, 
ought  the  company  to  have  done?]     They  might  have 

(a)  1  B.  &  Ad.  704.  711,  2.  (c)  1  Burr.  363. 

(6)  See  Bosanquet  v.  Ransford,  (d)  1  D.  &  L.  244 ;  S.  C.  U 

11A.&E,  520 ;  S.  C.  in  Cam.      M.  &  W.  760. 

Sc&c.  2  a  B.  972. 
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served  the  defendants  with  the  suggestion  in  time  to  enable     L-  M-  *"  p 
them  to  plead  to  it,  and  demanded  their  plea.    [  Williams,  J.  : — 

Barnkwall 

— Suppose  the  death  had  happened  the  day  before  the  p. 

assizes.]     Then  the  company,  it  must  be  admitted,  would   ^"othere." 
have  been  thrown  over  the  assizes.     And  there  would  be 
do  peculiar  hardship  in  this.     But  for  the  Banking  Act 
the  company  would  have  been  in  the  situation  of  ordinary 
plaintiffs,  and  the  action  would  have  abated  altogether ; 
they  have,  therefore,  no  right  to  complain  if  the  Legis- 
lature, in  conferring  upon  them  the  privilege  of  continuing 
the  action  in  the  name  of  a  new  officer,  did  not  also  provide 
against  the  possibility  of  some  delay  arising  in  the  process 
of  making  that  privilege  available.     \Harwood  v.  Law  (a), 
was  also  cited.] 

Cur.  adv.  vult. 

Cbesswell,  J.,  now  delivered  the  judgment  of  the 
Court. — In  this  case  a  rule  had  been  obtained,  on  the  part 
of  the  defendants,  to  shew  cause  why  the  verdict  which  has 
been  found  for  the  plaintiff  should  not  be  set  aside,  and 
*  new  trial  had. 

The  facts  were,  that  the  plaintiff,  who  sued  as  public 
officer  of  a  banking  company  under  the  statute,  died  after 
issue  joined ;  that  the  nisi  prius  record  was  made  up  from 
the  plea  roll  as  though  the  party  were  alive;  that  the 
>enire  had  been  awarded  accordingly  as  between  Taylor,  as 
plaintiff,  and  the  defendants ;  and  that  no  entry  was  made 
upon  the  plea  roll  of  the  death,  or  of  the  appointment  of 
the  new  public  officer.     It  appears  further,  that  after  the 
nisi  prius  record  was  passed,  so  made  up,  a  memorandum 
was  entered  upon  it  stating  the  fact  of  the  death,  and  that 
Barnewall  had  been  appointed  public  officer,  but  which 
was  not  stated  by  way  of  suggestion   to  the  Court,  nor 
followed  by  any  statement  of  a  confession  by  the  defendants 
or  a  "  nient  dedire ;"  and  that  after  such  entry  had  been 

(a)  7  M.  &  W.  203, 
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Volume  i.     made,  the  cause  was  entered  for  trial  as  a  cause  of  "  Bame wall 
v.  Sutherland,"  and  was  tried  by  the  jury  returned  upon  the 


Barnewall 

v.  venire  in  a  cause  at  the  suit  of  Taylor.     Upon  the  part  of 

and  Others.  ^e  plaintiff  notice  had  been  given  of  the  death  of  Taylor, 
and  that  such  an  entry  would  be  made,  and  that  the  cause 
would  be  tried.  Some  of  the  defendants  appeared  to  pro- 
test against  the  trial,  and  others  did  not  appear.  A  verdict 
was  found  for  the  plaintiff;  and  the  present  rule  was  after- 
wards obtained  to  set  aside  that  verdict,  upon  the  ground 
that  the  entry  made  upon  the  record  of  the  death  of  Taylor, 
and  that  Barnewall  had  been  appointed  public  officer,  was 
irregular ;  and  also  that  the  proceeding  to  trial  in  a  cause 
in  which  "  Barnewall"  was  the  plaintiff,  by  a  jury  returned 
under  a  venire  in  a  cause  in  which  "  Taylor"  was  the  plain- 
tiff, was  irregular. 

Upon  shewing  cause  against  this  rule,  the  plaintiff  insisted 
that  his  proceedings  had  been  regular,  being  authorized  by 
the  statute  of  7  Geo.  4,  c.  46.  By  the  9th  section  of  that 
statute,  the  companies  mentioned  therein  are  authorized  to 
sue  in  the  name  of  a  public  officer ;  and  it  is  enacted,  that 
"  the  death,  resignation,  or  removal,  or  any  act  of  such  public 
officer,  shall  not  abate  or  prejudice  any  such  action,"  &&, 
"  but  the  same  may  be  continued,  prosecuted,  and  carried  on 
in  the  name  of  any  other  public  officers  of  such  copartnership 
for  the  time  being."  And  in  sect  12  it  is  enacted,  that  any 
judgment  recovered  against  any  public  officer  of.  the  co- 
partnership shall  have  the  like  effect  and  operation  against 
the  property  of  the  partnership,  and  the  property  of  every 
member  thereof,  as  if  such  judgment  had  been  recovered  or 
obtained  against  the  copartnership.  The  plaintiff  contends 
that,  under  these  words,  no  suggestion  to  the  Court  or  entry 
upon  the  plea  roll  was  necessary ;  and  that  a  mere  memo- 
randum upon  the  nisi  prius  record,  stating  the  fact  of  the 
death  of  Taylor,  and  that  Barnewall  had  been  appointed 
public  officer,  was  all  that  was  required ;  and  also  that  the 
cause  was  properly  tried  in  the  name  of  such  new  public 
officer  as  plaintiff,  and  that  no  new  venire  was  requisite. 
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Upon  the  part  of  the  defendants  it  was  contended,  that  the 
enactment  that  the  action  should  not  abate  by  the  death  of 
the  public  officer,  the  plaintiff,  (as  would  have  been  the  case 
by  the  course  of  the  common  law,)  and  that  the  action  may 
be  carried  on  in  the  name  of  the  new  public  officer,  does 
not  dispense  with  the  necessity  of  the  feet  of  the  death  and 
the  appointment  of  the  new  public  officer  being  suggested 
upon  the  record,  nor  with  the  issue  of  a  venire  in  the  name 
of  the  new  or  substituted  plaintiff.  And  the  defendants 
insisted  that,  except  where  there  is  an  express  statutable 
provision  dispensing  with  it,  in  all  cases  where  there  is  a 
change  of  parties  during  the  progress  of  the  cause  before 
trial,  that  change  is  required  to  appear  upon  the  record 
by  way  of  suggestion  to  the  Court ;  and  that  where  such 
facts  are  not  traversable,  they  should  be  followed  by  a 
confession  or  "  nient  dedire.'' 

In  this  case  the  defendants  had  traversed  by  plea  the 
appointment  of  Taylor  as  a  public  officer  of  the  company, 
and  a  verdict  for  the  defendants  upon  the  issue  on  that  plea 
would  have  been  a  full  defence.  And  for  a  good  reason ; 
for  the  company  would  not  be  bound  by  the  judgment  in 
the  cause  unless  the  plaintiff  Taylor  was  a  public  officer  of 
the  company,  nor  would  the  property  of  the  members  of 
the  company  have  been  bound  by  any  such  judgment. 
And  the  fact  whether  Barnewall  was  a  public  officer  of  the 
company  when  he  was  substituted  as  plaintiff,  is  as  important 
to  the  defendants,  as  was  the  character  of  Taylor  when  he 
stood  upon  the  record  as  plaintiff;  and  if  the  Court,  upon 
application,  would  have  allowed  a  suggestion  that  Barnewall 
*as  a  public  officer  to  have  been  entered  with  a  confession 
or  a  "nient  dedire,"  some  satisfactory  evidence  must  have 
been  offered  to  the  Court  of  the  fact.  But  in  this  case  the 
memorandum  was  entered  upon  the  record,  stating  the 
fact,  without  any  authority  from  the  Court,  and  in  a  very 
informal  manner,  without  any  opportunity  to  the  defendants 
to  traverse  the  facts  stated,  or  any  matter  excluding  the 
right  to  do  so,  such   as  follows  a  suggestion  which   the 
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opposite  party  is  not  allowed  to  traverse.  Without  entering 
into  the  qnestion  whether,  if  the  suggestion  were  properly 
entered  upon  the  plea  roll,  the  facts  alleged  would  be 
traversable  or  not,  it  is  clear  that  the  entry  which  was  made 
on  the  nisi  prius  record  in  this  cause  was  irregular,  and  did 
not  authorize  the  trial  of  the  cause  in  the  name  of  Barnewalk* 
as  the  substituted  plaintiff,  and  therefore  the  rule  for  setting 
aside  the  verdict,  and  for  a  new  trial,  most  be  made  absolute^ 


Rule  absolute. 


January  3 1 . 


Evans  v.  Senior. 


[In  the  Exchequer  of  Pleas. 


A  defendant 
taking  out  a 
gammons  for 
time  to  plead, 
it  entitled  to 
the  whole  of 
the  day  on 
which  such 
summons  is 
dismissed,  for 
the  purpose 
of  pleading , 
although  toe 
regular  time 
had  expired 
before  such 
dismissal. 


Coram  Pollock,  C.  B.,  Parke,  B.,  AUerson,  B.,  and 

Piatt,  B.] 

1.T  appeared  from  the  affidavits  in  this  case,  that  the  decla-   . 
ration  had  been  filed  on  the  17th  of  January,  with  a  notice   s 
of  eight  days  to  plead,  which  expired  on  the  25th.   On  the 
24th,  the  defendant  took  out  and  served  a  summons  for  a    B 
month's  time  to  plead,  which  was  returnable  at  three  o'clock   3 
on  the  25th.     The  plaintiff  did  not  attend,  and  on  that   B 
day  a  second  summons  for  a  month's  time  to  plead  was 
taken  out  and  served,  returnable  at  three  o'clock  on  the 
26th.   On  this  summons  the  plaintiff  attended,  and  Rolfefi* 
refused  to  make  an  order,  on  the  ground  that  the  defendant 
would  not  consent  to  change  the  venue.     The  plaintiff 
then,  on  the  26th,  signed  interlocutory  judgment,  which 
was  set  aside  as  irregular,  with  costs,   by  an   order  °* 
Rolfe,  B.,  on  the  30th. 

Keane  now  moved,  on  behalf  of  the  plaintiff,  for  a  rtalc 
to  set  aside  the  order  of  Rolfe,  B.,  and  all  proceedings  ^ 
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the  defendant  subsequent  thereto.    The  time  for  pleading     L.  M.&  P. 
expired  on  the  25th,  and,  in  the  regular  course,  judgment  — - — : — 
could  have  been  signed  on  the  26th.    If  a  summons  for  *. 

farther  time  to  plead,  returnable  on  the  day  on  which  judg-  a**10** 
ment  can  regularly  be  signed,  is  to  deprive  a  plaintiff  of  his 
right,  a  defendant  can  always  obtain  one,  and  sometimes  two 
days  for  pleading  more  than  he  is  entitled  to,  even  when 
a  Judge  would  dismiss  the  summons.  In  the  present  case 
the  summons  was  dismissed ;  and  it  would  be  hard  that  the 
plaintiff  should  be  delayed  by  a  summons  which  a  Judge 
thinks  right  to  dismiss,  even  though  he  did  not  attend  on 
the  25th.  If  the  plaintiff  had  attended  the  first  summons, 
it  would  have  been  dealt  with  in  the  same  manner,  and  he 
could  have  signed  judgment  on  the  26th  in  the  regular 
course.  In  Hughes  v.  Walden  (a),  the  Court  said,  that  a  de- 
fendant was  not  entitled  to  the  same  time  for  the  purpose 
of  taking  the  next  step  as  he  had  when  he  obtained  the 
rale.  But  they  thought  he  should  have  a  reasonable  time 
allowed  him  for  the  purpose  of  taking  the  next  proceeding, 
and  they  thought  the  whole  of  the  day  on  which  the  rule 
is  disposed  of,  such  a  reasonable  time.  But  that  was  a 
role  nisi,  and  had  been  granted  by  the  authority  of  a 
Judge.  Here  the  summons  is  the  mere  act  of  a  Judge's 
clerk,  and  is  obtained  as  a  matter  of  course.  [Parke,  B. — 
The  summons  is  always  supposed  to  be  granted  under  the 
direction  of  the  Judge  himself,  though  his  clerk  acts.] 

Parke,  B. — \^e  ought  to  be  bound  by  the  last  case,  and 
we  abide  by  the  rule  laid  down  in  Mengens  v.  Perry  (b)> 
which  is  a  reasonable  one.  This  rule  will,  therefore,  be 
refused. 

Aldebson,  B. — The  rule  is  laid  down  with  clearness  in 
Mengens  v.  Perry.  There  a  defendant  took  out  a  summons 
for  particulars,  which  was  dismissed  after  the  expiration  of 

(a)  5  B.  &  C.  770,  n.  (6).  (6)  15  M.  &  W.  537. 
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the  time  given  for  pleading ;  and  the  tJourt  held  that  be 
was  entitled  to  the  remainder  of  the  same  day  for  pleading. 
That  is  a  reasonable  rule,  and  applies  here;  and  why 
should  it  be  changed?  The  defendant's  first  summons 
was  returnable  on  the  25th,  before  the  plaintiff  could  have 
signed  judgment.  Then  why  did  not  he  attend  it,  and  get 
it  dismissed  as  he  might  have  done  ?  It  was  owing  to  his 
default  that  the  defendant  was  compelled  to  obtain  a  second 
summons  on  the  26th ;  and  he  ought  to  be  in  the  same 
situation  on  that  day  as  he  would  have  been  on  the  25th,  if 
the  plaintiff  had  attended. 


Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Rule  refused  (a), 
(a)  Reported  by  Leofric  Temple,  Esq. 


January  n.      In  the  matter  of  a  Plaint  in  the  Whitechapel  County 

Court  of  Middlesex, 
Between      John  Baddeley,  Clerk,  &c,  Plaintiff, 

and 
Benjamin  Denton,  Defendant. 

[In  the  Exchequer  of  Pleas. 


Coram   Rolfe,   B.9   sitting   alone.'] 

IN  this  case  the  defendant,  on  the  18th  of  July,  1849, 
obtained  a  writ  of  prohibition  out  of  the  Court  of  Chancery, 
directed  to  the  Judge  and  officers  of  the  Whitechapel 
County  Court  of  Middlesex.     On  the  12th  of  November, 


The  12  &  13 
Vict  c.  109, 
i.  44,  requires 
the  name  and 
address  of  any 
person  party 
to  any  action, 


suit,  or  pro- 
ceeding, now  pending  on  the  common  law  side  of  the  Court  of  Chancery,  or  their  attorney,  to 
be  entered  in  a  certain  book  kept  in  the  Petty  Bag  Office.  This  act  repealed  1 1  &  12  Vict  e.  94, 
the  39th  section  of  which  was  similar  to  the  44th  section  of  the  12  &  13  Vict.  c.  109.  Held,  that 
a  compliance  with  the  provision  of  the  repealed  act  was  a  compliance  with  the  new  statute,  and 
that  a  second  entry  of  tno  name  and  address  was  not  necessary. 


Denton. 
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the  plaintiff  obtained   a  rule,  calling   on    the  defendant     £»  M.  f  P. 

to  shew  cause  why  the   writ  of  prohibition  should   not  — - — 

,  .  .  •  Baddelby 

be  quashed,  or  set  aside  with  costs.     Upon  cause  being      _  «. 

shewn  against  this  rule,  it  was  objected  that  the  affidavit 
of  the  plaintiff,  upon  which  the  rule  nisi  had  been  granted, 
did  not  shew  that  the  plaintiff,  or  his  attorney,  had  com- 
plied with  the  44th  section  of  12  &  13  Vict  c.  109,  by 
entering  his  name  or  address  in  the  book  mentioned  in 
that  section.     This  objection,  however,  was  overruled,  and 
the  rule  was  made  absolute  on   the   24th  of  November. 
On  the  26th  of  the  same  month  the  defendant  obtained  a 
rale,  calling  on  the  plaintiff  to  shew  cause  why  the  rule 
for  setting  aside  the  prohibition,  should  not  be  set  aside 
for  irregularity,  and  for  a  stay  of  proceedings  in  the  mean 
time.     The  alleged  irregularity  was  the  omission  by  the 
plaintiff  or  his  attorney,  to  comply  with  the  44th  section 
of  the   12  &  13  Vict   c.   109,   (intituled  "  An   Act  to 
amend  an   Act  to  regulate  certain  offices  in  the  Petty 
Bag  in  the  High  Court  of  Chancery,  the  practice  of  the 
Common  Law  side  of  that  Court,  and  the   Enrolment 
Office  of  the  said  Court,)"  which   enacts,  "That  every 
person,   party   to   any   action,   suit,   or   proceeding    now 
pending  in  the  said  Court  of  Chancery  on  the  common 
law  side  thereof,  shall,  before  taking  any  fresh  step   in 
or  about  any  such  action,  suit,  or  proceeding,  cause  to 
be  entered  in  a  book  to  be  kept  in  the  said  Petty  Bag 
Office,  if  he  intends  to  act  in  person,  and  not  by  attorney 
therein,  his  own   name  and  address,   and   if  he   intends 
to  act   by  attorney  and   not  in   person,  then   the   name 
and  address   of  his  attorney."     This  act    repealed    the 
U  &  12  Vict  c.  94,  the  39th  section  of  which  was  similar 
to  the  44th  section  of  the  12  &  13  Vict  c.   109.     The 
last  mentioned  statute  received  the  royal  assent  upon  the 
very  day  on  which  the  plaintiff  entered  his  name  in  the 
book  as  required  by  both  the  acts.     At  the  time  he  did  so 
be  did  not  know  of  the  passing  of  the  new  act ;  and  when 
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that  statute  came  to  his  knowledge,  he  applied  to  enter 
his  name  nnder  its  direction,  but  was  told  that  his  name 
was  already  in  the  book,  and  could  not  be  entered  again* 

Manesty  now  shewed  cause.  The  question  is,  whether 
a  compliance  with  the  first  act  is  not  a  compliance  with 
the  last,  or  whether  the  name  and  address  of  the  party  or 
his  attorney  must  be  entered  again  under  the  new  statute. 
The  name  in  the  present  case  was  entered  under  the 
39th  section  of  the  11  &  12  Vict  c  94.  The  plaintiff 
swears  that  he  did  on  his  own  behalf,  and  also  on  behalf 
of  Thomas  Baddeley  and  Henry  Baddeley  his  copartners 
in  business,  on  the  1st  of  August,  a.d.  1849,  personally, 
and  with  his  own  hand,  enter  his  own  Christian  and 
surname  and  address,  and  the  respective  Christian  and 
surnames  and  addresses  of  the  said  Thomas  Baddeley  and 
Henry  Baddeley  (plaintiffs  and  copartners  in  business) 
in  a  book,  then,  and  as  plaintiff  believes  still  kept  in  the 
Petty  Bag  Office;  and  that  the  said  book  was  produced  to 
plaintiff,  by  the  clerk  in  the  said  Petty  Bag  Office,  as  the 
proper  book  in  which  to  enter  the  names,  &c.  At  the  time 
of  making  such  entry  the  plaintiff  swears  he  was  not  aware 
of  the  passing  of  the  12  &  13  Vict  c.  109;  but  he  entered 
his  name  on  the  very  day  it  received  the  royal  assent, 
so  that  there  is  a  compliance  with  the  act  So  that  even 
if  the  entry  is  not  sufficient  under  one  act,  it  is  under  the 
other;  If  the  repealed  act  was  complied  with,  the  Court 
will  not  say  that  it  is  necessary  to  enter  his  name  again, 
because  it  would  be  a  mere  idle  ceremony  to  do  that 
Which  is-  already  done.  Besides,  there  is  a  proviso  in  sect  1 
of  the  last  act,  "that  the  repeal  of  the  said  act  shall  not 
"invalidate"  any  "act,  matter,  or  thing  already  made  or 
done  f  but  all  such  "  acfe,  matters  and  things  shall  be  as 
good,  valid,  and  effectual,  to  all  intents  and  purposes,  as  if 
the  said  act  had  not  been  repealed."  So  that  any  thing 
required  or  done  under  the  first  act  will  stand  good  under 
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tbe  second*  [He  then  contended,  that  if  there  were  any 
irregularity  it  was  waived  by  delay,  and  that  if  there 
was  not  any  irregularity  the  rule  must  be  dismissed, 
because  it  merely  sought  to  set  aside  the  former  rule  on 
that  ground.] 
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Tmonumdj  in  support  of  the  rule.     This  rule  must  be 
made  absolute,  if  the  words  of  the  statute  are  to  be  con- 
strued as  imperative.     The  words  of  the  12  &  13  Vict 
&  109,  a  44,  are,  "  before  taking  any  fresh  step."    A  fresh 
step  has  here  been  taken,  but  no  entry  has  been  made  to 
satisfy  the  act;  and  the  words  of  the  act  have  not  been 
complied  with.     Though  they  are  affirmative  words,  they 
must  be  construed  as  imperative.     "  Negative  words  will 
make  a  statute  imperative;  and,  it  is  apprehended,  affir- 
mative may,  if  they  are  absolute,  explicit,  and  peremptory, 
and  shew  that  no  discretion  is  intended  to  be  given ;  and 
especially  so,  where  jurisdiction  is  conferred;"  Dwarris  an 
Statutes  (a).     The  plaintiff  must  perform  the  conditions 
prescribed  before  he  can  take  advantage  of  the  change  of 
jurisdiction  from  the  Chancery  to  the  common  law  Courts. 
He  has  not  complied  with  those  conditions;  for  it  is  sworn 
that,  on  the  24th  of  November,  search  was  made  in  the 
lxx>k   kept  for  the  purpose  of  entering  the  names  and 
addresses  as  required  by  the  act;   and  that  at  no  "time 
since  a  certain  act  of  Parliament,  passed  in  the  twelfth  and 
thirteenth  years  of  the  reign  of  her  present  Majesty  Queen 
Victoria,  intituled  '  An  Act,'  &c,  came  into  force  and  ope- 
ration," has  any  entry  as  required  been  made.     The  simple 
question  is,  are  the  words  of  the  act  imperative?    It  is 
submitted  that  they  are,  and  that,  therefore,  this  rule  must 
be  absolute. 

Rolfe,  B. — It  is  quite  clear  to  me  that  there  has  been  a 


(a)  Page  611,  2nd  ed. 
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compliance  with  the  words  of  the  act  of  Parliament,  taking 
them  imperatively, — the  object  of  the  act  being,  that  there 
should  be  a  book  kept  containing  the  names  and  residences 
of  persons  or  their  attorneys  who  have  any  proceedings  on 
the  common  law  side  of  the  Court  of  Chancery,  in  analogy 
to  what  is  done  in  the  common  law  Courts.  Both  the  acts 
say  that,  before  "taking  any  fresh  step,"  certain  entries 
shall  be  made  in  the  book  kept  for  the  purpose.  The 
plaintiff  entered  his  name  on  the  very  day  that  the  latter 
act  received  the  royal  assent,  say,  if  you  will,  before  that 
assent  was  obtained.  The  words  of  the  act  have  been 
complied  with:  those  words  are,  "cause  to  be  entered." 
He  has  done  so,  and  the  name  still  continues  to  be  entered ; 
for  he  applied  after  the  passing  of  the  act,  and  he  was  told 
that  his  name  was  already  entered  in  the  book.  It  would 
be  a  strange  construction  of  the  act,  to  compel  the  plaintiff 
to  go  through  the  ceremony  of  tracing  the  signature  and 
address,  already  in  the  book,  with  a  dry  pen.  The  rule 
will,  therefore,  be  discharged. 


Rule  discharged  (a). 


(a)  Reported  by  Leofric  Temple,  Esq. 
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Miller  and  Another  v.  De  Burgh.  J**uary]2,Q6. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 

Piatt,  JB.] 

1  HIS  action  was  brought  to  recover  the  sum  of  a  cause  was 
1689£  18*.  2d,  the  amount  of  two  bills  of  costs  incurred  ^Knlri 
by  the  defendant  and  others,  the  managing  committee  of  p™"\tofthe 
the  Northern  and  Southern  connecting  Railway  Company,  arbitrator,  to 
in  defending  two  suits  in  Chancery  brought  against  the  cause,  and 
members  of  the  managing  committee.  The  cause  came  on  Jj^lJj^^f 
fcr  trial  at  the  Spring  Assizes  for  Surrey,  held  at  Kingston,  tfce  cause,  and 

.  _  toe  rights  of 

J  849,  when  a  verdict  was,  with  the  consent  of  the  parties,  the  parties  in 
entered  for  the  plaintiffs,  with  30001  damages,  costs  40*.,  {^S^eutT 
and  1*.  damages  on  the  judgment  on  a  demurrer  in  the  ^"^fiS?* 
cause,  subject  to  the  award  of  an  arbitrator,  who  was  em-  to  order  and 

determine 

powered  to  direct  that  a  verdict  should  be  entered  for  the  what  he  should 
plaintiffs  or  the  defendant,  as  he  should  think  proper ;  and  ^De  b '  ^ther 
to  whom  "the  cause,  and  also  the  subject-matter  of  the  of  them  re- 

4        #  specting  the 

cause,  and  the  rights  of  the  parties  in  relation  thereto,  as  matters  in 
^rell  at  law  as  in  equity,  were  thereby  referred,  to  order  arbitrator 
mnd  determine  what  he  should  think  fit  to  be  done  by  either  Jj[JJ^b3^ 
of  them  respecting  the  matters  in  dispute."     It  was  also  ****** a  certain 

agreement 

ordered,  that  the  costs  of  the  cause  should  abide  the  event  entered  into 
of  the  award,  and  that  the  costs  of  the  reference  and  award  £e  JiawUffs 
should  be  in  the  discretion  of  the  arbitrator,  who  might  were  entitled 

'  °       to  receive  two 

direct  and  award  to  and  by  whom,  and  in  what  manner,  sums  of  money 

the  same  should  be  paid.     Either  of  the  parties  were  to  be  fendant ;  and 

**  liberty  to  make  the  order  a  rule  of  Court,  and  in  the  J^p^f* 

*ent  of  either  of  them  disputing  the  validity  of  the  award,  that  <****"  , 

r         °  J  payments  bad 

been  made  by 
»«m,  the  defendant  should  pay  to  tho  plaintiffs  those  two  sums.     Held  a  good  award,  as  being 
t&&ciently  certain  and  final. 
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Volume  I.      the  Court  was  to  have  power  to  remit  the  matters  rcfem 
i  ft^n 

— —■ — '- —  to  the  reconsideration  and  determination  of  the  said  art 

Miller 
and  Another     trator. 

Db  Burgh.  The  arbitrator  made  his  award,  and  directed  that  the  ve 
diet  for  the  plaintiffs  should  stand ;  but  ordered  also,  "  th 
the  said  entry  of  damages  of  3000/.  be  reduced  to  the  su 
of  Is.,  besides  the  said  damages  of  Is.  entered  on  the  jud. 
ment  on  demurrer;  and  I  do  further  award  and  adjudg 
that  under  and  by  virtue  of  an  agreement,  duly  made 
the  said  plaintiffs  with  the  said  defendant  and  others,  befi 
members  of  a  certain  company,  called  the  Northern  ^ 
Southern  connecting  Railway  Company,  whereof  the  sc 
plaintiffs  were  solicitors  and  agents,  on  or  about  the  29i 
day  of  November,  in  the  year  of  our  Lord,  1847,  the  sail 
plaintiffs  will  be  entitled  to  receive  from  the  said  defendant 
instead  of  any  damages  in  the  said  cause,  other  than  the  two 
sums  of  1*.  each  above  mentioned,  two  several  sums  of  money, 
(that  is  to  say),  the  sum  of  3752.,  and  the  further  sum  of 

4001,  (such  4002.  being  the  balance  of  a  certain  sum  of 
12002,  then  agreed  to  be  paid  to  the  said  plaintiffs,  and 
whereof  they  have  already  received  8002),  so  soon  as  they, 
the  said  plaintiffs,  shall  have  fully  satisffed  and  discharged 
the  lawful  claims  and  demands  of  the  several  persons,  who, 
before  the  making  of  the  said  agreement,  had  been  employed 
and  acted  as  the  local  agents  and  solicitors  of  and  for  the 
said  company,  and  which  said  claims  and  demands  the  said 
plaintiffs  then  undertook  to  satisfy  and  discharge.  And  I  do 
further  award  and  direct,  that  upon  the  production  by  the 
said  plaintiffs  to  the  said  defendant  of  the  proper  vouchers 
and  receipts  of  the  said  several  persons  who  were  so  employed 
and  acted  as  aforesaid,  and  upon  proof  that  the  said  lawful 
claims  and  demands  have  been  fully  satisfied  and  discharged} 
according  to  the  said  undertaking  and  agreement  of  the 
said  plaintiffs  in  that  behalf,  the  said  defendant  do  pay  to 
the  said  plaintiffs  the  said  two  several  sums  of  3752  and 

4002,  and  that  upon  payment  thereof,  the  said  plaintiffs  dc 
give  to  the  said  defendant  a  full  acquittance  and  discharge 
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of  and  from  all  claims  and  demands  whatsoever,  for  or  in 
respect  of  the  several  matters  in  dispute  referred  by  the  said 
recited  order.*  The  plaintiffs  were  further  ordered  to  pay 
the  defendant  his  costs  of,  and  incidental  to,  the  award,  and 
to  bear  their  own  costs. 

A  role  having  been  obtained  in  Michaelmas  Term  last, 
calling  on  the  defendant  to  shew  cause  why  the  award  should 
not  be  set  aside,  in  whole  or  in  part, 


L.  M.  §•  P. 

1850. 

Miller 
and  Another 

v. 
Db  Burgh. 


Ckannett,  Serjt,  and  Bovill,  shewed  cause.  This  award 
is  good.  There  is  a  perfect  finding  on  all  that  is  referred. 
The  arbitrator  finds  that  there  was  an  agreement  between 
the  parties  for  paying  the  plaintiffs,  which  he  orders  to  be 
carried  into  effect  He  adds,  it  is  true,  a  condition  pre- 
cedent to  their  being  paid,  viz.:  that  they  shall  produce 
certain  vouchers  to  the  defendant.  But  that  condition  is 
but  reasonable,  and  cannot  invalidate  the  award.  If  the 
award  is  uncertain,  it  is  so,  at  all  events,  in  an  immaterial 
part,  and  the  portion  objected  to  may  be  treated  as  sur- 
plusage, being  merely  directory.  In  Russell  on  Awards  (a), 
it  is  said,  "  Though  the  award  do  not  fix  the  amount,  yet 
if  it  refer  to  any  instrument,  by  reference  to  which  the  sum 
may  be  readily  computed,  it  is  good  enough.  Thus,  where 
the  arbitrators  directed  the  defendant  to  pay  to  the  plaintiff's 
attorney  a  certain  amount,  stated  to  be  the  amount  of  his 
bill  delivered,  which  bill  included  charges  for  professional 
services  for  another  as  well  as  for  the  plaintiff,  the  award  was 
considered  by  Parke,  B.,  as  sufficiently  certain,  although  the 
amount  of  the  plaintiff's  share  of  that  bill  was  unascertained 
by  the  award,  since,  as  the  sum  awarded  was  stated  to  be 
for  a  bill  already  delivered,  the  sum  due  from  the  plaintiff 
to  his  attorney  might  easily  be  ascertained  by  reference  to 
the  bill."  And  the  case  of  Thorp  v.  Cole  (6),  is  cited  as 
an  authority.     The  Court  will  uphold  the  award  if  they 

(a)  Page  283. 

(b)  2  C,  M.  &  R.  367 ;  S.  C.  4  Dowl.  457. 
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possibly  can.  [On  this  point  he  referred  to  Cargey  v. 
Aitcheson  (a);  Flummer  v.  Lee(b);  Wohlenberg  v.  Lage- 
man  (c)J)  Then,  as  to  its  being  final.  The  arbitrator 
directs,  that  when  the  plaintiffs  produce  vouchers  they  are 
to  be  paid  by  the  defendant  That  direction  is  sufficiently 
final  when  the  condition  has  been  complied  with.  It  may 
be  said,  that  the  award  is  not  certain,  as  it  does  not  specify, 
"upon  proof  to  whom,  "the  said  lawful  claims,"  &c, 
"  have  been  discharged."  But  it  does  so  sufficiently,  because 
it  directs  the  production  of  the  vouchers  to  be  made  to  the 
defendant 


Greenwood,  (Joyce  with  him),  in  support  of  the  rule. 
This  award  directs  the  plaintiffs  to  shew  the  defendant 
that  they  have  satisfied  the  local  agents.  This  direction 
of  the  arbitrator  is  open  to  objection,  and  is  uncertain. 
He  disposes  of  the  action  so  that  the  plaintiffs  are  shut 
out  from  their  remedy  at  law,  and  then  he  says,  that  until 
the  plaintifls  do  certain  things,  they  shall  have  no  rights 
in  equity.  [Alderson,  B. — The  arbitrator  disposes  of  all 
disputes  at  law  and  equity;  he  says  the  plaintiflfe  are 
to  do  certain  things,  and  then  to  receive  certain  money. 
That  is  final.  Would  it  have  been  a  bad  decree,  if  a  Court 
of  equity  had  decided  as  the  arbitrator  has  done?]  The 
arbitrator  might  decide  what  the  equities  were,  and  how 
they  were  to  be  enforced.  But  this  award  settles  nothing, 
for  the  plaintiffs  cannot  enforce  their  equitable  rights,  and 
it  is,  therefore,  not  final.  [Parke,  B. — In  Price  v.  Popkzn  (d), 
an  award  was  held  to  be  uncertain,  in  not  specifying  the 
value,  quality,  or  description  of  certain  fixtures  to  be  set 
up  by  the  lessee.  His  Lordship  also  referred  to  the  case 
of  Angus  v.  Bedford  (e)J] 


(a)  2  B.  &  C.  170;  8.  C.  3D. 
&  R.  433. 

(b)  2  M.  &  W.   495 ;  S.  C.  5 
Dowl.  755. 

(c)  6  Taunt  254 ;  S.  C.  1  Marsh, 


Cur.  adv.  vult 

579. 

(rf)  10  A.  &  £.  139 ;  S.  C.  2  P. 
&  D.  304. 

(e)  11  M.  &  W.  69j  S.  C.  2 
Dowl.  735,  N.  S. 
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Pollock,  C.  B.,  delivered  the  judgment  of  the  Court 
—This  was  a  rule  to  set  aside  an  award,  or  a  part  of 
it;  but  we  think  the  award  is  good,  and  that,  therefore, 
the  rule  must  be  discharged.  The  reference  was  in  sub- 
stance upon  a  legal  claim  for  damages ;  but  the  arbitrator 
had  power  to  investigate  equitable  claims  also,  and  to  direct 
what  should  be  done  by  the  parties.  In  respect  of  the  legal 
claim,  the  arbitrator  awarded  Is.  damages ;  but  he  has  also 
further  awarded  that  the  plaintiffs  should  be  entitled  to  the 
performance  by  the  defendant  of  a  certain  agreement,  upon 
proof  that  certain  persons,  to  whom  payments  were  to  be 
made,  had  been  paid. 

We  think  the  award  may  be  supported  on  one  or  other 
of  these  two  grounds,  if  not  on  both,  viz.,  that  the  arbitrator 
has  in  the  previous  part  of  his  award  completely  decided 
the  legal  and  equitable  questions,  and  that  the  direction 
objected  to  is  merely  an  imperfect  direction,  which  may  be 
treated  as  surplusage,  not  being  authorized  by  the  order  of 
reference ;  or  that  it  is  merely  a  direction  following  the  terms 
of  the  agreement,  which  the  arbitrator  has  found  had  been 
made  between  the  parties,  and  which  he  directs  should  in 
its  terms  be  carried  out  Either,  then,  because  the  part 
objected  to  is  surplusage,  or  because  it  is  the  very  matter 
agreed  to  be  done  between  the  parties,  we  think  the  arbi- 
trator right  in  his  award  and  direction.  This  rule  to  set  it 
aside  must  be  discharged. 


L.  M.  $•  P. 
1850. 

Miller 
and  Another 

v. 
De  Bough. 


Rule  discharged  (a). 


(a)  Reported  by  Leofrie  Temple,  Esq. 
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Where  the 
affairs  of  a 
railway  com- 
pany have  been 
referred  to  a 
Master  in 
Chancery 
under  11  &  12 
Vict  c.  45,    • 
this  Court  will 
stay  proceed- 
ings in  an 
action  against 
one  of  the  pro- 
visional com- 
mittee for  a 
debt  of  the 
company  even 
after  judgment, 
the  plaintiff 
being  bound 
under  that  act 
to  prove  his 
debt  before 
the  Master. 


MacGreoor  v.  Keiley. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Parke,  B.9  Alderson,  B.9  and 

Piatt,  B.] 

X  HIS  was  an  action  for  professional  services  rendered  by 
the  plaintiff  as  solicitor  to  the  Midland  Grand  Junction 
Railway  Company,  of  which  the  defendant  was  a  provisional 
committeeman.  Upon  the  trial,  the  plaintiff  obtained  a 
verdict  for  320/.,  for  which  sum,  besides  costs,  judgment 
was  entered  up.  The  defendant  was  afterwards  arrested 
for  the  costs,  but  discharged  under  a  Judge's  order.  A 
rule  nisi  to  rescind  that  order  was,  however,  obtained  in 
Michaelmas  Term  last,  and  enlarged  to  the  present  Term. 
A  petition  having  been  presented  to  the  Lord  Chancellor 
to  wind  up  the  affairs  of  the  company,  an  order  was  made 
on  the  3rd  of  November,  1849,  to  refer  them  to  one  of  the 
Masters  in  Chancery,  to  be  wound  up,  under  the  1 1  &  12 
Vict  c.  45* 

Corrie  now — upon  an  affidavit  of  the  defendant  stating 
the  above  facts — moved  for  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  all  further  proceedings  in  this  action  should 
not  be  stayed  until  the  plaintiff  proved  his  debt  before 
the  Master  in  Chancery,  pursuant  to  the  11  &  12  Vict, 
c.  45,  s.  73.  The  company's  affairs  are  now  before  the 
Master  in  Chancery  to  be  wound  up,  and  the  proceedings 
ought  therefore  to  be  stayed.  Upon  reading  the  interpre- 
tation clause,  there  can  be  no  doubt  that  the  defendant  is 
a  "  contributor"  to,  and  the  plaintiff  a  "  creditor"  of  the 
railway  company,  within  the  meaning  of  the  act  Sect  3, 
which  is  the  interpretation  clause,  enacts,  that  "  the  word 
'contributory'  shall  include  every  member  of  a  company, 


Keilxy. 
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and  also  every  other  person  liable  to  contribute  to  the     *••  M-  *  Pm 

payment  of  any  of  the  debts,  liabilities,  or  losses  thereof,     ,    ^ — - — 
/  .  MacOregor 

whether  as  heir,"  &c.,  "  or  as  a  former  member  of  the  same,  ©. 

or  as  heir,"  &c.     And  "  the  word  '  creditor'  shall  include 
every   person  having  any  debt  or    demand    enforceable 
against  any  company  in  any  Court  of  law  or  equity,  or  for 
non  payment  or  non  satisfaction  of  which  damages  could 
be  recovered."    The  73rd  section  enacts,  "that  after  the 
first  appointment  of  an  official  manager  no  creditor  or  other 
person  shall,  except  so  far  as  the  Master  shall  permit,  have 
power  to  commence  or  to  proceed  with  any  action  against 
the  official  manager  or  against  the  company,  or  any  other 
person  representing  the  same,  or  who  is  sued  as  a  contribu- 
tory thereof,  until  after  proof,  or  exhibiting  or  making  such 
proof  as  he  may  be  able,  of  his  debt  or  demand  before  the 
Master,  as  hereinafter  mentioned;  and  it  shall  be  lawful 
for  any  Judge  of  the  Court  in  which  such  action  shall  be 
pending,  upon  summons  taken   out  before   him  for  that 
purpose,  to  order  that  all  further  proceedings  in  such  action 
shall  be  stayed  until  after  such  proof  shall  have  been  made 
or  exhibited  before  the  Master."     It  is  true  that  there  is  no 
list  of  contributors  yet  made  out  by  the  official  manager 
and  the  Master,  as  is  required  by  the  act  (a),  because  the 
proceedings  have  not  arrived  at  that  stage ;  but  the  Court 
will  nevertheless  stay  the  proceedings,  it  being  quite  clear 
that  the  plaintiff  is  a  "creditor,"  and  the  defendant  "a 
contributor,"  within  the  meaning  of  the  act     It  is  also 
beyond  doubt  that  the  debt  is  the  debt  of  the  company ; 
for  it  is  an  action  to  recover  for  services   done  in   and 
about  the  affairs  of  the  company.      [Alderson,  B. —  The 
defendant  is  sued  on  his  own  personal  responsibility.     The 
services  may   have   been  done  for   the   Midland   Grand 
Junction  Railway  Company  on  the  credit  of  the  provisional 
committeeman.     Then  the   question  is,  is  it  the  debt  of 
the  company  ?     You  must  shew  that.]     It  appears  by  the 

(a)  Sects.  76,  77. 


KJULKY. 
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Volume  /.      affidavit  to  be  the  debt  of  the  company,  and  that  is  not 
—  contradicted.     In  Thompson  v.  The  Universal  Salvage  Com- 
v.  party  (a),  it  was  held,  that  where  the  affairs  of  the  company 

are  being  wound  up  under  the  1 1  &  12  Vict  c.  45,  the 
creditor  must,  in  the  first  instance,  prove  his  debt  before 
the  Master.  Parke,  B.,  there  says,  "The  11  &  12  Vict 
c.  45"  provides  for  the  affairs  of  an  insolvent  company  "being 
administered  under  the  direction  of  a  Master  in  Chancery, 
who  has  power  to  enforce  payment  from  each  individual 
liable  to  contribute,  and  thus  provide  a  fund  for  the  liqui- 
dation of  the  partnership  debts.  That  being  so,  we  must 
see  what  construction  is  to  be  put  on  the  73rd  section  of 
that  act;  and  the  effect  of  it  is,  that  all  persons  in  the 
situation  of  creditors  are,  in  the  first  instance,  to  prove 
their  debts,  and,  having  done  so,  they  are  entitled  to  be 
paid.  That  mode  of  obtaining  satisfaction  for  their  debts 
is  substituted  by  the  11  &  12  Vict  c  45  for  the  remedy 
given  by  the  former  act  (b) ;  but  if  it  should  turn  out  to  be 
abortive,  this  Court  will,  in  its  discretion,  allow  an  unpaid 
creditor  to  issue  execution  against  the  persons  liable  to 
contribute.  In  the  mean  time,  by  the  true  construction  of 
the  11  &  12  Vict,  so  long  as  there  is  a  reasonable  prospect 
of  obtaining  payment  by  proving  the  debt  under  the  pro- 
visions of  that  act,  it  is  our  duty  to  prevent  individual 
creditors  from  having  execution  against  the  shareholders  of 
the  company.  We  ought,  therefore,  to  stay  proceedings 
where  any  execution  has  actually  issued,  and  consequently 
we  should  now  prevent  this  execution  from  issuing." 

Willes  shewed  cause  in  the  first  instance.  First,  this  debt 
cannot  be  the  debt  of  the  company,  because  it  is  established 
to  be  the  debt  of  the  defendant  The  company  never 
obtained  its  act;  and  the  defendant  is  within  the  ruling 
of  the  case  of  Walstab  v.  Spottiswoode  (c).     Secondly,  The 


(a)  3  Exch.  310,  318  ;    S.  C.  (b)  7  &  8  Vict.  c.  110. 

p  D.  &  L.  466.  (c)  15  M.  &  W.  501. 


MacGaegor 

9. 
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73rd  section  of  the  act  does  not  apply  to  cases  where  judg-    L-  M-  fr  P> 

ment  has  been  actually  obtained,  for  the  plaintiff  cannot 

prove  his  judgment  as  against  the  company ;  and  even  if 

he  can  prove  the  debt,  he  cannot  come  upon  the  company 

for  the  costs  of  the  cause.     Unless  it  be  quite  clear  to  the 

Court  that  the  proceedings  ought  to  be  stayed,  this  rule 

will  be  dischaiged,  especially  as  it  would  deprive  the  plaintiff 

of  a  right  which  he  possesses  by  virtue  of  his  judgment 

Carrie  was  heard  in  reply. 

Pollock,  C.  B. — I  think  that  this  rule  ought  to  be  made 
absolute.  The  affidavit  discloses  quite  sufficient  to  shew 
08  that  this  is  the  debt  of  the  company,  and  that  is  not 
denied  by  the  other  side.  These  proceedings  must,  there- 
fore, be  stayed  until  the  plaintiff  has  proved  or  attempted 
to  prove  his  debt  before  the  Master. 

Parke,  B. — I  am  of  the  same  opinion.  I  think  this  case 
is  within  the  meaning  of  the  act  of  Parliament,  provided  the 
debt  be  one  for  which  the  company  is  liable,  and  not  the 
defendant  individually.  It  is  sworn  that  it  is  the  debt  of 
the  company,  and  that  is  not  denied.  There  is  abundant 
proof  on  the  affidavit  to  satisfy  the  Court.  The  73rd 
section  applies  here,  on  the  authority  of  the  case  of  Thomp- 
son v.  The  Universal  Salvage  Company  which  I  think  was 
properly  decided.  The  rule  will,  therefore,  be  absolute 
for  a  stay  of  proceedings  until  the  plaintiff  has  proved  his 
debt  before  the  Master. 

Aldebson,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute  (a). 

(a)  Reported  by  Leofric  Temple,  Esq. 
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Larkin  v.  Marshall  et  Ux. 


[In  the  Exchequer  of  Pleas. 


Where  in  an 
action  against 
husband  and 
wife,  for  an 
assault  by  the 
wife,  the  wife 
having  no 
separate  pro- 
perty, only 
had  been  taken 
in  execution, 
the  husband 
haying  become 
a  bankrupt, 
the  Court  re- 
fused to  dis- 
charge her  out 
of  custody. 

Section  112 
of  the  12  &  13 
Vict  c.  106, 
which  takes 
away  pro- 
tection from 
bankrupts  for 
debts  arising 
from  judgments 
in  actions  of 
assault,  applies 
only  to  assaults 
committed  by 
the  husband, 
and  not  to 
those  com- 
mitted by  the 
wife.     I*er 
Alderson,  D. 


Coram  Parke,  B.,  Alderson,  B.,  and  Plait,  B.] 

X  HIS  was  an  action  of  trespass  against  husband  and  wife 
for  an  assault  committed  by  the  wife,  and  judgment  had 
been  obtained  against  them  for  1591  damages.  The  wife 
had  been  taken  in  execution.  It  appeared  by  the  affidavits 
that  she  had  no  separate  property,  that  her  husband  had 
become  bankrupt  and  obtained  his  protection,  and  that  he 
had  not  kept  out  of  the  way  for  the  purpose  of  avoiding 
being  taken  in  execution.  An  application  had  been  made 
at  Chambers  for  her  discharge,  which  had  been  refused. 

Bovill  now  moved  the  Court  to  discharge  her  out  of 
custody.  The  Courts  will  discharge  a  married  woman  out 
of  custody  if  she  has  no  separate  property,  nor  is  likely 
to  have  any,  and  possesses  no  means  of  satisfying  the 
debt.  In  addition  to  these  circumstances  there  is,  in  this 
instance,  the  fact  that  the  husband  is  a  bankrupt;  there- 
fore unless  the  Court  discharges  her  she  may  remain  in 
prison  for  ever.  The  plaintiff  might  have  taken  the  hus- 
band in  execution,  for  he  was  not  a  bankrupt  at  the  time 
of  her  arrest,  and,  consequently  had  no  protection.  The 
protection  given  by  the  last  Bankrupt  Act,  12  &  13  Vict 
c.  106,  s.  112,  does  not  extend  to  debts  arising  from  actions 
of  assault  [Alderson,  B. — Does  not  that  mean  assaults 
committed  by  the  bankrupt  himself?  It  does  not  include 
those  committed  by  the  wife.]  He  has  never  kept  out 
of  the  way  for  the  purpose  of  avoiding  being  taken.  The 
plaintiff  has  elected  to  go  against  the  husband,  and  so 
has  abandoned   his   claim   against   the   wife;   for  he  has 
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attempted   to  prove  his    demand    against   the   husband's    L-  *"•  *" p* 

estate  under  the  bankruptcy ;  but  the  consideration  of  the  — '• — 

proof  was  adjourned  by  the   Commissioner,   because  he  ». 

doubted  whether  the  claims  could  be  proved  after  one  of  the  "" 

defendants  had  already  been  taken  in  execution.  But  this 
Court  will  not  consider  whether  it  is  a  debt  proveable  or 
not  The  wife  cannot  take  the  benefit  of  the  Bankrupt  or 
Insolvent  Acts,  because  she  cannot  execute  the  necessary 
warrant  of  attorney ;  Ex  parte  Deacon  (a).  [Parke,  B. — 
Since  1  &  2  Vict  c.  110,  s.  101,  she  can.  Besides,  her 
friends  may  come  forward  and  pay  the  debt  to  release 
her  from  prison.  What  power  have  we  to  deprive  the 
plaintiff  of  a  right  which  he  possesses  by  the  law  of  the 
land  ?]  In  Chalk  v.  Deacon  and  Wife  (fl),  it  was  held 
to  be  a  matter  entirely  in  the  discretion  of  the  Court. 
That  was  a  case  where  the  debt  was  contracted  before 
marriage.  So  also  in  Evans  v.  Chester  (c),  and  Beynon  v. 
Janes  (d).  In  this  last  case  it  is  said,  in  a  considered  judg- 
ment, that  "in  modern  times,  the  Courts — where  judgment 
has  been  recovered  against  a  husband  and  wife,  and  both 
have  been  taken  in  execution — have  assumed  the  right  of 
discharging  the  wife  out  of  custody,  if  she  has  no  separate 
property,  on  no  other  ground,  apparently,  than  that  it  is 
hard  to  detain  in  custody  a  defendant  who  cannot,  by  law, 
acquire  property  wherewith  to  satisfy  the  debt  This,  it 
must  be  admitted,  is  rather  making  the  law  than  adminis- 
tering it  At  the  same  time,  the  practice  has  prevailed  so 
long  in  the  case  of  a  judgment  against  husband  and  wife, 
that  in  such  a  case  we  should  probably  not  feel  ourselves 
warranted  in  deviating  from  the  ordinary  course."  And  the 
judgment  then  proceeds  to  draw  a  distinction  between  the 
case  of  a  rightful  judgment  against  a  married  woman  alone, 
and  the  case  of  a  judgment  against  husband  and  wife. 
From  Ferguson  v.  Clayworth  and  Wife  (e),  it  may  be  col- 

(a)  5  B.  &  A.  759.  W)  15  M.  &  W.  566,  9. 

(6)  6  Moore,  128.  (c)  6  Q.  B.  269 ;  S.  C.  2  D. 

(c)  2M.&W.  847.  &  L.  165. 


188 


CA8E8  ON  POINT8  OF   PRACTICE,  &C 


Vohtme  /. 
1850. 

Larcin 

0. 

Marshall. 


lected  that  the  general  rule  is,  that  a  feme  covert  is  entitled 
to  her  discharge,  unless  it  appears  that  she  has  separate 
property.  There  are  some  notes  of  cases  in  Strange  which 
bear  on  this  subject  (a).  The  general  principle  of  the  law 
being  that  a  married  woman  has  no  separate  existence,  the 
Court  will  discharge  her,  on  the  ground  of  humanity ;  for 
it  would  be  tyrannical  to  imprison  her  when  she  has  no 
property  to  discharge  the  demand,  and  no  means  of 
obtaining  any. 


Parke,  B.  (6). — I  think  we  ought  not  to  exercise  our 
discretion  by  doing  an  act  against  the  general  principles  of 
the  law ;  and  I  am,  therefore,  of  opinion  that  this  rule  ought 
to  be  refused.  The  case  of  Beynon  v.  Jones  (c)  appears  to 
me  to  be  correct  There  have  been  occasions  indeed,  upon 
which  the  Court  have  in  their  discretion,  released  the  wife 
when  taken  in  execution  upon  a  judgment  against  her;  but 
I  quite  agree  with  what  is  stated  in  the  judgment  in  that 
case,  that  the  practice  appears  to  rest  on  no  principle  what- 
ever. As,  however,  the  Court  held  in  Chalk  v.  Deacon  (d) 
that  it  had  the  power,  in  its  discretion  to  release  the  wife, 
and  as  that  power  has  since  been  frequently  exercised,  we 
feel  bound  by  the  precedents ;  but  at  the  same  time,  will 
follow  them  only  in  similar  cases.  Where  both  husband 
and  wife  are  taken,  and  the  wife  has  no  separate  property, 
there  may  be  a  reason  for  discharging  her,  on  the  ground 
that  the  plaintiff  gets  all  he  can  from  her  by  retaining  the 
husband;  and  whether  that  reasoning  be  satisfactory  or  not, 
we  should  probably  release  her  in  such  a  case.  But  here 
the  wife  alone  is  taken,  and  there  being  no  precedent  of  a 
similar  case,  I  think  we  have  no  right  to  interfere. 


Alderson,  B. — I  agree  that  there  is  no  principle  to 
justify  our  interference  in  cases  like  the  present  There 
are,  indeed,  certain  precedents  upon  the  subject,  but  they 

(a)  2  Stra.  1167,  1237,  1272.  (c)  15  M.  &  W.  566$    S.  C. 

(b)  Pollock,  C.  B.,  had  left  the      3  D.  &  L.  667. 
Court.  (rf)  6  Moore,  128. 


Lab  kin 
v. 
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do  not  apply  in  this  case ;  and  therefore,  I  think  we  cannot     L.M.&  P. 
interfere.  We  should  be  depriving  the  plaintiff  of  a  remedy,  • 
which  we  have  no  right  to  do,  and  extending  a  practice 
which  is  not  reconcileable  with  principle.     I  think,  there-    Maebhau" 
fore,  this  rale  ought  to  be  refused. 

Platt,  B.,  concurred. 

Rule  refused  (a). 

(a)  Reported  by  Leofric  Temple,  Esq. 


Skinner  v.  The  London,  Brighton,  and  South  Coast    January  2\. 

Railway  Company. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 

Platt,  B.] 

A  RULE  had  been  obtained,  calling  on  the  plaintiff  to  At  the  trial, 
shew  cause  why  he  should  not  pay  the  costs  of  the  day  for  being  dis- 
not  proceeding  to  trial.  ES^* 

It  appeared  that  at  the  trial  a  variance  was  discovered  withdrawn, 
between  the  evidence  and  the  record,  and  the  plaintiff  amend  granted 
obtained  leave  from  the  Judge  to  withdraw  the  record  and  wmM,  c  42, 
amend  the  declaration,  under  the  3  &  4  Wm.  4,  c.  42,  s.  23.  £*£  w™e 
In  drawing  up  the  order,  the  associate  made  it  by  consent,  <b*wn  up  by 
and  with  no  mention  of  costs  whatever.  no  mention 

was  made  of 
the  costs. 

W.  H.  Watson  shewed  cause.     This  was  an  action  for  ^",,^ff. 
negligence:  and  at  the  trial  there  was  a  variance,  and  an  for  whose 

°^  °  .  j         j   benefit  the 

application  was  made  to  amend,  which  was  granted,  and  amendment 
the  record  withdrawn.    In  drawing  up  the  order,  it  was  JJ^Jiy0^ 
done  by  consent,  and  no  mention  was  made  of  the  costs ;  «£*■ of  the 
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Vohme  i.      an(j  |he  Court  can  only  act  on  the  order  which  was  made 
-— '■ —  at  the  time.     Under  the  act  of  Parliament  (a),  the  Judge 

Skinner 

v.  alone,  at  the  trial,  has  power  to  give  costs.     The  act  says, 

Brighton,  &o.  "  md  in  case  such  variance  shall  be,"  &c,  "  not  material," 
Railway  Co.  g^  "then  such  Court  or  Judge  shall  have  power  to 
cause  the  same  to  be  amended  upon  payment  of  costs  to 
the  other  party,  and  withdrawing  the  record,  or  post- 
poning," &c,  "  as  such  Court  or  Judge  shall  think  reason- 
able." [Alderson,  B. — Postponement  means,  to  put  off 
the  trial  to  some  time  at  the  same  sittings;  withdrawing 
the  record,  to  some  other  sittings.]  The  Judge  has  the 
power  of  ordering  costs  to  be  inserted  in  the  order,  if  he 
thinks  them  reasonable,  or  of  leaving  them  out  at  his  discre- 
tion. In  this  case  he  has  not  exercised  his  power  of  giving 
them.  The  question  turns  altogether  on  the  construction 
of  this  act  of  Parliament 

Bramwetty  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B. — I  think  this  rule  ought  to  be  made 
absolute.  At  the  trial  there  was  a  variance,  and  I  allowed 
the  record  to  be  withdrawn  and  the  declaration  amended. 
Nothing  is  said  in  the  order  about  costs;  but  the  with- 
drawal was  for  the  benefit  of  the  plaintiff,  and  he  is  liable 
to  pay  the  costs. 

Parks,  B. — I  am  of  the  same  opinion.  The  plaintiff  is 
in  the  same  situation  as  if  he  had  withdrawn  the  record 
before  the  jury  were  sworn.  But  in  this  case,  after  the 
jury  are  sworn,  a  variance  between  the  proof  given  by  the 
plaintiff  and  his  declaration  is  discovered,  and  by  agree- 
ment between  the  parties  the  record  is  withdrawn,  and  an 
amendment  made  prejudicial  to  the  defendant  The  Judge 
in  the  order  has  said  nothing  about  the  costs.  Then  who 
is  to  pay  them  ?    The  plaintiff  might  have  been  nonsuited, 

(a)  3  &  4  Wm,  4,  c.  42,  8.  23. 
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and  the  record  is  withdrawn  to  avoid  that :  as  it  is  for  his     L-  M-  6*  p- 

benefit,  he  ought  to  pay  the  costs;  for  it  cannot  be  con- '■ — 

tended  that  all  this  is  to  be  done  without  the  party  causing  „. 

the  costs  paying  them.  bJSJS?«* 

Railway  Co. 

Aldkrson,  B. — The  plaintiff  misled  the  opposite  party, 
and  then  seeks  to  set  himself  right ;  and  he  must  pay  for 
doing  so. 

Platt,  B.— The  power  given  by  the  act  is  to  amend, 
the  rest  is  the  consequence. 

Rule  absolute. 


SAME   V.    SAME.  January  2Q. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 

Platt,  B.] 

{-FN  a  subsequent  day  in  the  same  Term, 

W.  H.  Watson  moved  for  a  rule  to  shew  cause  why  this  Where  at  nisi 
case  should  not  be  tried  as  a  common  jury  cause.  ST^tMrawn. 

It  appeared  that  issue  having  been  joined,  a  special  jury  by  leave  of  the 
had  been  struck,  and  the  cause  went  down  to  trial,  when  purpose  of 
an  order  was  made  for  amending  the  declaration,  and  the  amendment, 
record  was  withdrawn.  £*£>■ 

made,  it  is 
not  a  new,  but 

W.   H.   Watson.     The  question   is,  whether,  after  an  an  amended 
amendment  like  this,  under  the  act  of  Parliament  (a),  it  is  fore,  where  a 
the  same  issue.    The  record  was  withdrawn,  the  amendment  {£4^^ 
made,  and  the  trial  postponed,  which  makes  a  new  cause  struck,  the 

'  r      r  Court  refused 

altogether.     In  fact,  the  plaintiff  has  declared  anew,  and  an  application 
the  defendants  may  be  taken  to  have  pleaded  a  new  plea ;  ^^^  fa. 

(a)  3  &  4  Wm.  4,  C.  42,  8.  23. 
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Vohtme  /.      since,  although  it  is  the  same  as  that  which  was  pleaded  to 
the  old  declaration,  they  might  have  pleaded  another,  if  the 


v.  amended  declaration  had  made  it  necessary.    [Pollock,  C.  B. 

bJ^htom^&c.  —Suppose  that  the  day  before  the  trial  an  application  is 
Railway  Co.  made  to  a  Judge  to  amend,  and  he  makes  the  amendment 
upon  the  terms  of  the  applicant  paying  the  costs,  will  that 
make  the  cause  a  new  one  ?]  If  money  had  been  pud  into 
Court  under  the  amendment,  that  would  have  made  it  an 
entirely  new  issue. 

Parrs,  B. — No:  that  would  only  be  an  amended  issue. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Per  Curiam. 

Rule  refused  (a). 

(a)  Reported  by  Leofric  Temple,  Esq. 


In  the  matter  of  the  recognizances  of  John  Thornton  and 
two  Others,  estreated  into  this  Court 

Jamnrp  22.  The  QUEEN  V.  THORNTON. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Alderson,  B.,  Parke,  B,,  and 

Platt,  B.] 

Recognisances  M.  N  this  case  it  appeared  from  the  affidavits  and  petition,  that 
an  mdictmcnt  John  Thornton,  on  the  2  3rd  of  October,  a.  d.  1 8  46,  conceiving 
cwtio^rato  ^mse^  to  1*  inJure(l  and  aggrieved  by  the  diverting,  turning, 
AeQuoeD"!      and  stopping  up  of  a  certain  footpath,  appealed  against  the 

the  5  &  6 

We  &  ML  c  11,  were  estreated  into  the  Exchequer.  The  principal  had  gone  through  the 
Insolvent  Debtors'  Court,  and  was  in  extreme  poverty.  The  Court  ordered  proceedings  against 
him  to  be  stayed,  but  refused  to  interfere  as  to  the  bail. 
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confirmation  of  the  certificate  of  the  justices.    The  cet^-    L*  M*  *  p* 

tificate  was,  however,  confirmed  at  the  quarter  sessions,  and  — : — k 

he  was  ordered  to  pay  the  surveyors  of  the  highways  of  «. 
Kirby  Lonsdale  the  costs  of  the  said  appeal,  which  amounted  ORNTOH» 
to  47£  18*.  &£  In  consequence  of  his  poverty  he  was  not 
able  to  pay  this  sum,  and  at  Easter,  1847,  a  bill  of  indict- 
ment was  prepared  and  found  against  him  at  the  Quarter 
Sessions  for  the  county  of  Westmoreland,  for  a  misde- 
meanor, in  disobeying  the  order  of  sessions,  by  omitting 
to  pay  the  said  costs  of  the  said  appeal.  He  removed 
the  indictment,  by  writ  of  certiorari  into  the  Queen's 
Bench,  and  thereupon,  together  with  Henry  Robinson  and 
Miles  Hodgson,  entered  into  the  usual  recognizance,  him- 
self in  SOL,  and  two  sureties  in  40£  each,  conditioned  that 
he  should  appear  and  plead  to  all  indictments  whereof  he 
stood  indicted  whatsoever,  and  at  his  own  proper  costs  and 
charges  should  cause  the  issue  or  issues  that  might  be  joined 
thereon  to  be  tried  at  the  next  assizes  for  Westmoreland* 
and  should  give  due  notice  of  such  trial  to  the  prosecutor  or 
[  his  attorney,  and  should  appear  from  day  to  day  in  the  said 
Court,  and  not  depart  until  discharged  by  the  said  Court 
In  the  month  of  August,  1847,  the  defendant  was  tried  and 
bond  guilty,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  on  certain  points  of  law,  which  were  ultimately 
determined  against  him.  He  subsequently  came  up  for 
judgment,  and,  in  pursuance  of  the  sentence  of  the  Court, 
was  imprisoned  for  the  space  of  two  calendar  months. 
In  die  month  of  December,  1848,  payment  of  the  costs 
of  the  surveyors  in  prosecuting  the  indictment,  amounting 
to  791  2*.,  was  demanded;  and  not  being  able  to  pay 
them,  he  was  taken  in  execution,  and  on  the  27th  of 
July,  1849,  took  the  benefit  of  the  Insolvent  Debtors'  Act, 
and  was  discharged  out  of  custody*  His  affidavit  stated 
that  he  was  fifty-six  years  of  age,  and  depended  on  his 
labour  as  a  journeyman  shoemaker  for  support;  that  he  was 
very  poor,  and  that  he  had  lately  become  so  weak  of  sight 
vol.  l  o  l.  m.  &  P. 
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Vol***  i.      fat  he  could  hardly  earn  as  much  as  would  support  him. 
— r - —  On  the  11th  of  June,  1849,  the  recognizances  were  ordered 

9.  to  be  estreated  into  the  Court  of  Exchequer.     His  peti- 

Thobhtok.     ^    which    wag    framed    upon    fa  4   Qe0m  $f  ^    io, 

prayed  that  all  further  proceedings  upon  the  recognizances 
estreated  into  the  Court  of  Exchequer  might  be  stayed, 
and  that  the  petitioner  and  the  said  recognizance  might 
be  discharged. 

Pashley,  in  support  of  the  petition.  The  Court  will  order 
the  proceedings  to  be  stayed  and  the  petitioner  to  be  dis- 
charged, on  the  ground  of  his  poverty.  That  is  a  sufficient 
reason  at  common  law  (a),  independently  of  the  powers  con- 
ferred on  the  Court  by  the  4  Geo.  3,  c.  10,  for  the  Court  to 
interpose  its  authority  in  favour  of  the  defendant  The  pro- 
secutors have  themselves  to  blame  if  they  are  the  sufferers  on 
this  occasion.  They  ought  not  to  have  indicted  him  for  dis- 
obedience of  the  order  in  the  first  instance,  thereby  creating 
more  costs,  but  they  should  have  proceeded  in  a  summary 
Way,  under  s.  103  of  the  Highway  Act  (5  &  6  Wm  4, 
c  50).  Notice  of  this  petition  has  been  given  to  the  law 
officers  of  the  Crown,  who  do  not  appear  to  oppose  it 
The  Court  will  consider,  in  deciding  upon  this  matter,  that 
these  costs  have  been  incurred  in  defending  a  public  right 
As  to.  discharging  the  bail,  it  is  submitted,  that  they  are 
not  liable  for  the  costs;  every  thing  in  the  condition  of  the 
recognizance  having  been  done  and  complied  with.  The 
case  has  been  tried  according  to  the  terms  of  the  recog- 
nizance which  is  all  that  the  bail  undertook  should  be 
done.  But  even  if  they  are  liable,  the  Court  will  dis- 
charge the  recognizances  in  the  exercise  of  the  equitable 
jurisdiction  which  they  possess  under  the  act  4  Geo.  3, 
c  10.  It  appears  that  this  Court  has  also  the  power 
to  discharge  recognizances  by  their  common  law  juria- 

(a)  See  Price's  Law  qf  the  Exchequer,  p.  443. 
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diction  (a\  and  though  these  sureties  have  no  plea  of    ^  M<  fr p- 

poverty,  still  the  Court  will  relieve  them.     [He  referred  to  * — 

the  5  &  6  Wm.  &  M.  c.  11,  s.  2  (J);  Reg.  v.  Sydserff  and       **£"* 
4«*fer  ^  Thobiiioic. 

Rawuhay,  for  the  prosecutors,  was  not  called  upon. 

Pollock,  C.  B. — The  sureties  have  entered  into  a  recog- 
nizance, in  respect  of  which  the  5  &  6  Wm.  &  M.  c.  11, 
&  3,  says,  "  that  the  said  recognizance  shall  not  be  dis- 
charged till  the  costs  taxed  shall  be  paid."  We  must  act 
upon  a  fair  construction  of  that  act,  and,  therefore,  refuse  to 
discharge  them.  If  they  are  not  liable  to  pay  the  amount 
of  the  recognizance,  they  can  make  that  answer  to  any 
proceedings  that  are  taken  against  them.  As  to  the  prin- 
cipal, all  proceedings  against  him  in  respect  of  this  matter 
will,  on  account  of  his  poverty,  be  stayed  for  the  present 

Parke,  B. — We  must  decide  this  as  to  the  sureties, 
according  to  the  words  of  the  act.  They  are  sureties  for 
the  payment  of  the  costs.  Those  costs  have  not  been 
paid,  and  there  appears  no  reason  why  the  prosecutors 
should  not  be  fully  indemnified.     They  will,  therefore,  not 


(a)  Price's  Law  qf  the  Ex-  to  the  prosecutor,  if  he  be  the 

chequer,  443,  and  Manning's  Ex-  party  grieved  or  injured,  or  be  a 

chequer  Practice,  319.  justice  of  the  peace/'  &c,  "or 

{b)  An  Act  to  prevent  delays  overseer  of  the  poor,  or  any  other 

si  proceedings   at    the  Quarter  civil  officer  who  shall  prosecute 

Sessions  of  the  Peace.    Sect.  2  upon  the  account  of  any  fact  com- 

itqxriree,  where  cases  are  removed  mitted  or  done,  that  concerned 

by  certiorari,  recognizances  to  try  him  or  them,  as  officer  or  officers 

si  the  next  assixes,  to  be  given.  to   prosecute  or  present,  which 

8ect.  3  enacts,  "that  if  the  costs  shall  be  taxed   according 

defendant  prosecuting  such  writ  to  the  course  of  the  said  Court," 

of  certiorari  be  convicted  of  the  &c. ;  "  and  that  the  said  recogni- 

oftence  for  which  he  was  indicted,  zance  shall  not  be  discharged  till 

dial  then  the  said  Court  of  King's  the  costs  so  taxed  shall  be  paid." 

Bench  shall  give  reasonable  costs  (c)  2  D.  &  L.  564. 

o  2 
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be  discharged ;  though  the  proceedings  against  the  principal 
may  be  stayed  for  the  present. 

Alderson,  B.— The  5  &  6  Wm.  &  M.  c.  11,  s.  3,  does 
not  say  that  the  recognizance  is  to  be  discharged,  but  quite 
the  contrary.  The  sureties  undertake  to  do  something, 
just  the  same  as  the  principal.  He  makes  default  in  doing 
what  they  undertake  he  shall  do ;  then  they  ought  to  do  it 
for  him. 


Platt,  B.,  concurred. 


Rule  accordingly  (a). 


(a)  Reported  by  Leofric  Temple,  Esq. 


January  24, 26. 


In  re  a  Plaint  or  Suit  in  the  County  Court  of 

MoNTGOMERYtHiBB, 
Between  Edward  Edwards, 

and 
John  Rogers. 


[In  the  Exchequer  of  Pleas. 
Coram  Rolfe,  B.,  sitting  alone.] 

A  RULE  had  been  obtained  to  shew  cause  why  a  writ  of 
prohibition  should  not  issue  in  this  case ;  or  why  a  writ  of 
certiorari  should  not  issue,  to  remove  the  plaint  from  the 
County  Court  into  this  Court  It  appeared  by  the  affi- 
davits, that,  on  or  about  the  2nd  of  November,  1849,  a 
plaint  was  entered  in  the  County  Court  of  Montgomery- 


A  plaint  in 
the  County 
Court  form 
damages  wis 
removed  by 
certiorari  into 
the  superior 
Court.     An- 
other plaint, 
inchufing  the 
same  cause  of 
action,  but 

laying  the  damage  at  5X,  was  then  immediately  entered.  Hdd,  that  the  pendency  of  the  first 
action  in  the  superior  Court  was  no  ground  for  issuing  a  prohibition  in  the  second  to  the  County 
Court 
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L.  M.  fr  P. 

1850. 


Boosts. 


•hire  by  the  plaintiff,  who  is  a  farmer,  against  the  defendant, 
far  the  amount  of  2041,  for  damages  alleged  to  have  been      . 
done,  between  the  10th  of  November,  1843,  and  the  30th  of      _  »• 
October,  1849,  by  the  gases  which  arose  from  the  working 
of  certain  lime-kilns  of  the  defendant,  to  a  certain  close 
of  the  plaintiff,  and  the  crops  thereon.     On  the  16  th  of 
November,  1849,   this  first  action  was  removed  by  the 
defendant  into  the  Court  of  Exchequer  by  writ  of  cer- 
tiorari, on  the  ground  that  the  matters  of  the  plaint  involved 
points  of  law  of  considerable  importance  and  difficulty. 
On  the  1st  of  December,  1849,  another  plaint  was  com- 
menced by  the  same  plaintiff  against  the  same  defendant 
in  the   County  Court  of  Montgomeryshire   for  5£,  for 
damages  alleged  to  have  been  done,  between  the  10th  of 
November,  1843,  and  the  30th  of  November,  1849,  by  the 
gases  arising  from  the  working  of  the  same  lime-kilns  to 
the  same  close,  and  the  crops  thereon.     On  the  17th  of 
December,  the  second  plaint  came  on  for  hearing  in  the 
County  Court,  and  the  defendant  by  his  counsel  pleaded 
the  pendency  of  the  first  plaint  in  the  superior  Court; 
which  plea  was  entered  upon  the  minutes  of  the  proceed- 
ings of  the  Court,  and  the  cause,  after  being  part  heard, 
was  adjourned  until   the  26th  of  January,    1850.      The 
affidavits  stated  that  the  second  plaint  involved  points  of 
law  of  great  importance  and  difficulty,  and  could  not  be 
fairly  tried  except  by  one  of  the  superior  Courts. 

Unthank  shewed  cause.     The  second  plaint  cannot  be 
removed  into  the  superior  Courts,  because  the  damages 
only  laid  at  51;   and  the  9  &  10  Vict  c  95,  s.  90, 
that  "  no  plaint  entered  in  any  Court  holden  under 
this  act  shall  be  removed'9  into  the  superior  Courts,  "unless 
the  debt  or  damage  claimed  shall  exceed  5V 

[Hake,  who  appeared  in  support  of  the  rule,  abandoned 
is  part  of  it] 


ROGEES. 
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rd*m*  i.  Unthank.  Then  the  only  question  is,  can  a  writ  of  pro- 
■  hibition  issue  P  There  are  no  grounds  for  granting  it  here ; 
w.  and  even  if  there  were,  it  would  only  be  doing  indirectly 
that  which  cannot  be  done  by  direct  means.  A  prohibition 
only  issues  where  an  inferior  Court  exceeds  its  jurisdiction, 
and  cannot  supersede  it  unless  there  be  that  excess.  Here 
the  County  Court  has  jurisdiction,  and  the  Legislature  has 
said  that,  in  cases  similar  to  this,  the  superior  Courts  shall 
not  interfere  by  certiorari.  In  Comyn's  Digest  {a)  it  is  said, 
a  prohibition  will  be  granted  to  the  Cinque  Ports,  if  they 
"proceed  for  the  cause  of  a  suit  well  commenced  at  law;" 
and  the  case  of  Williams  v.  Lister  and  Others  (b)  is  given  as 
an  authority.  But  that  case  only  decides,  that  if  an  inferior 
Court  attempt  to  restrain  a  party  from  suing  in  a  superior 
Court,  prohibition  will  go.  In  that  case,  the  plaintiff 
brought  trespass  against  the  defendants  in  the  superior 
Courts,  and  then  the  defendants  preferred  their  bill  in 
the  Chancery  of  Dover,  alleging  a  custom,  &&,  and 
praying  to  have  the  benefit  of  that;  and  upon  hearing 
the  case  in  that  Court  of  Chancery,  the  plaintiff  was 
decreed  not  to  proceed  in  his  cause  of  trespass  here. 
And  the  Court  held  that  a  prohibition  lay;  for  it  is  not 
in  the  power  of  an  inferior  Court  to  stay  the  proceed* 
ings  in  a  cause  that  is  first  attached  here.  There  is  no 
hardship  on  the  defendant  in  this  case,  because  he  may 
plead  the  judgment  recovered  and  payment  under  it  in  the 
action  in  the  County  Court,  in  bar  to  the  action  which  has 
been  removed  into  this  Court  The  mere  fact  of  there  being 
another  action  in  the  superior  Court  is  no  ground  for  stop* 
ping  this ;  for  where  an  action  is  removed  by  habeas  corpus, 
&c  by  the  defendant,  the  plaintiff  is  not  bound  to  follow 
it,  for  the  plaintiff  cannot  be  non  pressed;  Norrish  v. 
Richards  (c).     And  here  the  plaintiff  is  willing  to  abandon 


(a)  Tit.  "Prohibition;'  (A.  1.)         (c)  5  N.  &  M.  268;  S.  C.  3  A. 
(6)  Hardre*.  475.  &  E.  733. 
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the   first   suit      [He    referred   lo    the    case    of  Hill  v.     L.  M.$  p. 


Hake,  in  support  of  the  rule.    This  is  a  matter  of  very  great 
consequence  to  the  defendant,  for  if  this  action  be  main- 
tainable,   the    defendant   is    incurring  a   fresh  cause  of 
action  every  day.     In  this  case,  there  cannot  be  a  jury 
of  right,  for  the  damages  laid  only  being  5£,  a  jury  cannot 
be  summoned  without  the  sanction  of  the  Judge  (b); 
so  that   the  defendant  is  entirely  in  the  hands  of  one 
man.     He  desires  the  direction  of  a  Judge  of  the  superior 
Courts  at  the  trial,  as  to  his  right  to  carry  on  his  busi- 
ness.    [Rolfe,  B. — The  58th  section  of  the  County  Court 
Act  does  not  apply  in   this   case ;    for  no  title  comes 
into  question  here(c).]     If  this  second  plaint  is  not  re- 
strained, a  multiplicity  of  actions  is  encouraged ;  for  sect  63 
says,  "  that  it  shall  not  be  lawful  for  any  plaintiff  to  divide 
any  cause  of  action  for  the  purpose  of  bringing  two  or 
move  suits  in  any  of  the  said  Courts,"  &c     Now  here 
there  are  two  suits  brought  for  the  identical  cause  of  action. 
Then  the  inferior  Court  is  exceeding  its  jurisdiction  in 
entertaining  two  suits  for  the  same  cause  of  action,  and 
ought,  therefore,  to  be  restrained.     In  Be  Aykroyd(d), 
9  cause  of  action9  is  defined  to  mean  "cause  of  one  action.9 
This  case  is  within  that  case  as  to  splitting  demands;  for 
m  the  first  plaint  the  plaintiff  seeks  to  recover  201  damages, 
accrued  between  the  10th  of  November,  1843,  and  the  30th 
of  October,  1849 ;  in  the  second  plaint,  his  damages  are 
laid  as  accruing  between  the  10th  of  November,  1843,  and 
the  30th  of  November,  1849,  being  one  month  more  than 

(«)  6  Bing.  N.  C.  26;  S.  C.  to  any  corporeal  or  incorporeal 

8  Scott,  249 ;  8  Dowl.  13.  hereditaments,  or  to  any  toll,  fair, 

(5)  9  &  10  Vict.  c.  96,  a.  70.  market,  or  franchise,  shall  be  in 

(c)  9  &  10  Vict.  c.  95,  8.  58,  question,"  &c. 
provides,  "that  the  Court  shall         (d)  1  Eich.  479;  S.  C.  5  D. 

sot  have  cognizance  of  any  action  &  L.  701 . 
of  ejectment,  or  in  which  the  title 


Edwards 

v. 
Rooms. 
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^lftT  L      m  *^e  ^r8t  case5  *°  t^&t  ^e  i*  clearly  dividing  and  splitting 
his  cause  of  action.     [Rolfe,  B. — There  is  clearly  no  split- 


Edwabds 

v.  ting  here.     The  words  of  the  act  are,  "  divide  any  cause  of 


Boons. 


action."  There  is  no  division,  but  there  is  a  second  action 
brought  for  something  more  than  is  comprised  in  the  first 
action,  viz.,  damage  from  the  30th  of  October,  1849,  to 
the  30th  of  November.]  A  prohibition  ought  to  go, 
because  the  Judge  of  the  County  Court  is  trying  one 
action  while  another  is  existing  for  the  same  cause;  which 
the  superior  Court  has  said  is  only  fit  to  be  tried  by  them- 
selves. For  "  if  the  Spiritual  Court  proceeds  to  the  trial 
of  a  custom  or  prescription,  which  are  triable  only  by 
the  common  law"  (a) ;  or  if  the  Cinque  Ports  "  confound 
law  and  equity  together"  (b\  a  prohibition  will  issue, 
because,  as  in  the  present  case,  they  are  exceeding  their 
jurisdiction. 

Cur.  adv.  vult 

Rolfe,  B.,  now  gave  judgment — In  this  case  I  think  I 
have  no  jurisdiction  to  grant  a  writ  of  prohibition.  The 
suit  is  for  a  demand  of  5L ;  and  the  Legislature  says  that 
such  a  case  must  be  tried  in  the  County  Court,  so  that  this 
action  cannot  be  removed  by  certiorari.  If  the  statute  is 
wrong,  that  is  the  fault  of  the  Legislature,  which  has 
thought  proper  to  make  such  an  enactment  I  have  no 
doubt  that  the  case  will  be  properly  decided  by  the  Judge  of 
the  County  Court,  and  the  Legislature  thinks  so  also.  It 
is  true  that  there  is  another  action,  which  has  been  removed 
into  the  superior  Court;  but  the  plaintiff  is  not  bound  to 
go  on  with  that  unless  he  thinks  fit,  for  he  can  elect  to 
abandon  it  at  his  discretion.  As  Mr.  UrUhank,  in  his 
argument,  said  that  there  was  no  intention  of  proceeding 
with  the  first  action,  I  shall  hold  the  plaintiff  to  that     The 


(a)  Com.  Dig.  tit.  "  Prohibition,"  (F.  14.) 

(b)  Com.  Dig.  tit.  "  Prohibition,"  (A.  U) 
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therefore,  will  be  discharged;  the  plaintiff  undertaking       l**5®- 
o  proceed  with  the  first  action.  Edwabds  " 


Rule  accordingly  (a). 


(a)  See  Byrne  v.  ftttjM,  5D.&L  659. 
Reported  by  Leofric  Temple,  Esq. 


Duck  v.  Barton.  ja»*ary  31. 

[In  the  Exchequer  of  Pleas. 

Coram  Alderson,  2?.,  «£#bi^  alone."] 

I  ESS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause  The  Qoun 
why  he  should  not  bring  the  writ  of  trial  and  sheriff's  ******** 
return  into  Court,  and  file  the  plea  roll,  and  why  the  gestiontobe 

m  _  .        entered  under 

defendant  should  not  be  at  liberty  to  enter  a  suggestion  the9&ioVict. 
thereon  to  deprive  the  plaintiff  of  costs,  pursuant  to  the  on  an  affidavit 
itatnte  9  &  10  Vict  c  95,  s.  129.  Thich  ■?** 

'  that  at  the 

The  affidavits  of  the  defendant  in  support  of  the  rule,  after  time  the  action 
stating  that  this  cause,  which  was  an  action  of  debt,  had  been  the  defendant 
tried  before  the  sheriff,  and  that  the  plaintiff  recovered  a  22^°IrwSo 
verdict  for  1 11 13*.  3rf.,  alleged  *  that  before  and  at  the  time  0^etfg^>n 

lis  action  was  brought,  he,  this  deponent,  carried  on  his  busi-  wark  County 
that  is  to  say,  the  business  of  a  tin  plate  worker,  at  the  that  the  plain- 
Saw  Mills,  York  Road,  Lambeth,  within  the  district  of  South-  SJ^aSl 
wark,  in  the  county  of  Surrey,  and  within  the  jurisdiction  of  tojn  twenty 

miles  from  the 

die  Southwark  County  Court,  holden  under  the  provisions  defendant;  but 
of  the  said  act;  that  the  cause  of  action  arose  in  some  twenty milee 
material  point  within  the  jurisdiction  of  the  County  Court  f^L^T 
of  Southwark  aforesaid ;  and  that  at  the  time  of  the  com-  the  ground 

that  it  did  not 
shew  distinctly 
that  the  defendant  dwelt  within  twenty  miles  from  where  the  plaintiff  dwelt 
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mencement  of  this  action  the  plaintiff  did  not  dwell  more 
than  twenty  miles  from  deponent,  bnt  dwelt  within  twenty 
miles  from  this  deponent;  and  that  the  plaintiff  then  dwelt 
at  No.  83  in  the  London  Road,  in  the  said  county  of  Surrey 
aforesaid,  and  within  one  mile  of  the  York  Road,  Lambeth 
aforesaid,  and  within  the  jurisdiction  of  the  County  Court 
of  Surrey  aforesaid." 


Pitt  Taylor  shewed  cause.  The  128th  section  of  the 
County  Courts'  Act  provides,  that  a  plaintiff  shall  not  be 
deprived  of  costs  under  the  129th  section,  if,  among  other 
things,  he  dwells  more  than  twenty  miles  from  the  defend- 
ant's residence;  and  in  order  to  entitle  himself  to  enter 
a  suggestion  to  deprive  the  plaintiff  of  costs,  the  defendant 
must  distinctly  shew  that  the  case  does  not  fell  within  this 
as  well  as  the  other  exceptions  contained  in  the  128  th 
section.  But  this  affidavit  does  not  allege  that  the  defend- 
ant, at  the  time  this  action  was  brought,  dwelt  within  twenty 
miles  from  the  residence  of  the  plaintiff,  but  only  that  he 
dwelt  within  that  distance  from  the  place  where  the  defendant 
carried  on  business.  In  Peterson  v.  Davis  (a),  it  was  held, 
that  to  entitle  a  defendant  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  costs,  under  the  112th  section  of  10  &  11 
Vict  c.  71,  (the  London  Local  Court  Act),  which  is  similar 
to  the  128th  section  of  the  County  Courts'  Act,  it  must  be 
shewn  distinctly  that  the  plaintiff,  at  the  time  of  commencing 
the  action,  dwelt  within  twenty  miles  of  the  defendant's  place 
of  abode ;  and  a  suggestion  "  that  the  plaintifis  did  not,  at  the 
time  of  the  commencement  of  the  suit,  dwell  more  than  twenty 
miles  from  the  place  where  the  defendant  carried  on  his 
business,"  &c.  was  held  bad  on  demurrer.  In  Johnson  v. 
Ward(b)9  an  affidavit,  stating  that  "the  plaintiff  did  not 
dwell  more  than  twenty  miles  from  the  defendant,  that 


(a)  6D.ScL.79;  S.  C.  6  C.  B.  235. 

(b)  6  D.  &  L.  720. 


Babtoh. 
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is  to  say,  that  the  defendant  dwelt  at  No.  33,  John  Street,"    L'**  p> 

4a,  was  held  to  be  insufficient,  on  the  ground  that  it  did  not  — r 

state  where  the  plaintiff  resided.     In  Brooker  v.  Cooper  (a),      n   «• 
this  Court  laid  down,  that  the  defendant  must  shew  affir- 
matively that  the  case  is  not  within  the  exceptions  contained 
in  the  128th  section,  and  held  that  the  words,  "  within  a 
short  distance"  of  the  defendant,  were  insufficient 

Pearson,  in  support  of  the  rule.     This  affidavit  follows 
the  words  of  the  act,  and  that  is  sufficient    [Alderson,  B. — 
Suppose  it  should  turn  out  that  the  defendant  dwelt  more 
than  twenty  miles  from  the  plaintiff,  and  he  were  indicted 
for  perjury,  and  the  perjury  assigned  was,  that  the  de- 
fendant had  sworn  that  he  dwelt  within  twenty  miles  of 
where  the  plaintiff  dwelt,  would  this  affidavit  support  such 
an  indictment?]     A  man  who  swears  in  the  words  of  the 
act,  must  be  taken  to  swear  in  the  sense  in  which  the 
words  are  there  used.    In  this  case  the  language  of  the 
affidavit  is  distinct,  and  not  qualified,  as  it  was  in  Johnson 
▼.  Ward. 

Axderson,  B. — I  am  to  determine  whether  a  suggestion 
can  be  entered  in  this  case  to  deprive  the  plaintiff  of  costs, 
on  the  ground  that  the  defendant  dwells  within   twenty 
miles  of  the  plaintiff's  dwelling.     But  the  defendant  does 
not  shew  distinctly  where  he  dwells,  but  only  where  he 
carries  on  his  business.   On  the  authority  of  Peterson  v.  Davis, 
that  is  not  sufficient     And  I  think  that  case  was  rightly 
decided.    The  Court  there  adopted  a  plain  rule,  which  the 
defendant  has  not  followed,  and  he  is,  therefore,  not  entitled 
to  the  relief  which  he  has  asked.    If  I  permitted  the  defend- 
ant to  enter  a  suggestion  here,  as  in  Peterson  v.  Davis, 
it  would  be  demurred  to ;  the  permission,  therefore,  would 
do  him  no  good,  while,  at  the  same  time,  it  would  do 

(a)  3  Exch.  112 ;  S.  C.  6  D,  &  L.  199. 
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Duck 
Barton. 


charged,  with  costs. 


Rule  discharged  accordingly. 


Pearson.  The  defendant  may  wish  to  have  the  opinion 
of  a  Court  of  error  as  to  the  correctness  of  the  decision  in 
Peterson  v.  Dams  (a). 

Alderson,  B. — The  amount  is  too  small '  to  make  it 
desirable  that  this  case  should  be  carried  up  into  a  Court  of 
error. 

(«)  6  D.  &  L.  79;  S.  C.  6  C.  B.  235. 


Afey?4, 

June  7, 1849. 

February  25, 

1850. 


Keighley  v.  Goodman. 


[In  the  Common  Pleas. 


Coram  WUde,  C.  J.,  CoUman,  J.,  Maule,  J.,  and 

Oresswett,  J.] 

The  91*  J.  BROWN,  in  Trinity  Term,  1849,  had  obtained  a 
Count j  Courts'  rule  for  reviewing  the  Master's  taxation  under  the  following 
enacts that  no  circumstances,  which  appeared  from  the  plaintiff's  affidavit 
person,  except  'm  8Upport  of  the  rule.  The  plaintiff  for  some  time  previous, 
shall  recover     and  down  to  the  month  of  November,  1848,  was  employed 

any  sum  for 
acting  on 
behalf  of  any 
other  person 
in  the  County 
Courts;  and 
that  no  at- 
torney shall 
have  or  re- 
cover "  there- 
fore" any  sum 
where  the  debt 
or  damage  does  not  exceed  40*.,  or  shall  have  or  recover  more  than  10*.  for  his  fees  and  costs,  where 


by  the  defendant  as  his  attorney ;  and  in  that  month  de- 
livered to  the  defendant  a  bill  for  732.  9*.  2<£,  for  the 
balance  of  which  this  action  was  afterwards  brought,  and 
also  another  bill  for  20i  19*.  2d.  The  latter  bill  was 
exclusively  for  business  connected  with  a  plaint  in  one  of 
the  new  County  Courts,  in  which  the  present  defendant 


the  debt  or  damage  does  not  exceed  5/.,  or  more  than  16*.  in  any  other  case— does  not  prevent  an 
attorney  from  recovering  from  his  client  remuneration  beyond  the  amounts  therein  mentioned, 
for  services  rendered  by  him  out  of  Court  in  respect  of  the  subject-matter  of  the  plaint,  and 


before  its  commencement. 
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was  plaintiff;  and  twenty-one  of  the  items  of  that  bill —     L.  M  &  P. 


1850. 


amounting  together  to  about  lOi — were  charges  for  businesB  - 
transacted  in  the  matter  before  the  entering  of  the  plaint  VaHLKT 

On  the  14th  of  April,  1849,  the  late  Mr.  Justice  CoUman  Go°m"»- 
made  an  order  referring  the  first  bill  to  taxation,  and  a 
similar  order  was  made  on  the  23rd  by  Monk,  J.,  with 
respect  to  the  second  one.  The  Master  reduced  the  former 
by  the  sum  of  9i  6*.  6dL,  and  disallowed  the  whole  of  the 
latter,— -certifying  that  he  had  done  so  because  he  considered 
that  the  9  &  10  Vict  c  95,  s.  91,  limited  the  remuneration 
of  an  attorney  to  15*.  The  amount  thus  taxed  off  in  both 
bills  was  deducted  from  the  larger  bill ;  and  as  this  deduc- 
tion exceeded  one-sixth  of  the  original  amount,  the  plaintiff 
was  made  to  pay  the  costs  of  the  taxation. 

Byles,  Serjt,  shewed  cause.     He  cited  Ex  parte  Green, 
m  re  CUpperton  (a). 

J.  Brown  was  heard  in  support  of  the  rule* 

Cur.  ado.  wit. 

Mauls,  J.,  now  delivered  the  judgment  of  the  Court — 
This  was  a  motion  to  review  the  taxation  of  an  attorney's 
bilL  The  Master  had  disallowed  certain  items  for  business 
done  in  conducting  preliminary  inquiries  before  commencing 
a  suit  in  one  of  the  County  Courts  established  under  the 
act  of  9  &  10  Vict  c.  95.  The  ground  of  the  disallowance 
was,  that  the  91st  section  of  that  act  prevented  the  attorney 
from  having  or  recovering  for  the  services  in  question  any 
laiger  sum  than  15*. ;  and  this  construction  of  the  section 
appeara  to  have  been  adopted  by  the  Court  of  Queen's 
Bench  in  the  case  of  Ex  parte  Green,  for  which  we  were 
referred  to  the  Jurist,  voL  12,  p.  1044.  Having  heard  the 
argued  on  this  question,  and  having  taken  time  to 

(a)  Ct  B.  Triii.  Vac.  1848,  cited  from  12  Jur.  1044. 
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r°j^J*  consider  it,  we  find  oareelves  compelled  to  adopt  a  different 
construction  of  the  section  in  question.  That  section  begins 
by  providing  that  no  person  but  an  attorney,  or  a  barrister 

Goodman,  jogtmcted  by  one,  or  a  person  allowed  by  the  Judge  to 
appear  instead  of  such  party,  shall  be  entitled  to  appear  in 
a  County  Court  for  any  other  party;  and  such  person  is, 
by  the  next  clause,  restricted  from  being  entitled  to  be 
heard  and  argue  a  question  as  counsel  without  leave  of  the 
Judge.  This  is  followed  by  a  clause  in  the  following  words, 
"  And  no  person,  not  being  an  attorney  admitted  to  one  of 
her  Majesty's  superior  Courts  of  record,  shall  be  entitled  to 
have  or  recover  any  sum  of  money  for  appearing  or  acting 
on  behalf  of  any  other  person  in  the  said  Court;  and  no 
attorney  shall  be  entitled  to  have  or  recover  therefore  any 
sum  of  money,  unless  the  debt  or  damage  claimed  shall  be 
more  than  40*.,  or  to  have  or  recover  more  than  10*.  for 
his  fees  and  costs,  unless  the  debt  or  damage  claimed  shall 
be  more  than  5i,  or  more  than  15*.  in  any  case  within  the 
summary  jurisdiction  given  by  this  act"  The  section  then 
goes  on  to  provide,  that  no  fee  exceeding  \L  3*.  6i  shall 
be  allowed  for  employing  a  barrister  "as  counsel  in  the 
cause;"  and  that  the  expense  of  employing  a  barrister  or 
attorney  shall  not  be  allowed  on  taxation  of  costs,  unless 
5L  is  recovered  or  claimed,  or  without  the  order  of  the 
Judge.  The  first  clause  regarding  the  description  of 
persons  who  may  be  allowed  to  appear  in  the  Court  for 
another  party,  or  instead  of  such  party,  seems  very  clearly 
to  apply  only  to  the  appearance  in  the  Court  as  a  repre- 
sentative of  a  party,  who  would  .otherwise  be  obliged  to 
appear  for  himself.  The  next  provision,  restricting  the 
right  to  be  heard  and  argue  as  counsel,  also  evidently 
applies  only  to  a  proceeding  in  Court.  The  clause  in 
question  begins  with  this  provision,  "  And  no  parson,  not 
being  an  attorney  admitted,"  &a,  "©hall  be  entitled  to  have 
or  recover  any  sum. of  money  for  appearing  or  acting  on 
behalf  of  any  other  person  in  the  said  Court."  These  words, 
certainly,  in  their  literal  construction,  apply  only  to  what  is 


Goodman. 
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done  in  the  Court :  and  this  is  not  only  the  literal  sense,     L.  bl$  P. 

1  K'iO 

bat  the  natural  and  obvious  sense  of  the  words ;  and  the  — : — 

Kkiohlxy 

subject  of  the  preceding  part  of  the  section,  being  matters     ^    ». 
in  Court  only,  confirms  this  construction.    Indeed,  it  would 
be  difficult,  by  affirmative  words,  more  expressly  to  confine 
die  enactment  to  what  is  done  in  Court  than  by  those 
actually  used, — "  appearing  ox  acting  on  behalf  of  any  other 
person  in  the  said  Court"    The  words  next  following,  on 
which  the  present  question  immediately  arises,  are :  "  and 
no  attorney  shall  be  entitled  to  have  or  recover  therefore 
any  sum  of  money,  unless  the  debt  or  damage  claimed  shall 
be  more  than  40*.,  or  to  have  or  recover  more  than  10$.  for 
hie  fee*  and  costs,  unless  the  debt  or  damage  claimed  shall 
be  more  than  6i,  or  more  than  15*.  in  any  case  within  the 
summary  jurisdiction  given  by  this  act"    Here  the  word 
therefore  clearly  is  intended  to  refer  to  the  preceding  words, 
"for  appearing  or  acting  on  behalf  of  any  other  person  in 
the  said  Court;"  so  that  the  right  to  have  or  recover  any- 
thing, in  cases  not  above  40*.,  is  also  taken  away  only  in 
respect  "of  the  appearing  or  acting"  "  in  Court"  on  behalf  of 
the  party  to  the  suit   It  is  true  that  the  word  "  therefore"  is 
not  repeated  in  the  provision  as  to  cases  where  10*.  or  16*. 
may  be  had  or  recovered, — the  words  being,  "  or  to  have  or 
recover  more  than  10*.  for  his  fees  and  costs,"  without 
saying  "  therefore ;"  but  it  appears  to  us,  that  this  provision  is 
to  be  considered  as  applying  to  fees  and  costs  "  for  appearing 
and  acting  on  behalf  of  any  other  person  in  the  said  Court" 
If  this  were  not  so,  it  would  follow  that,  in  cases  not 
exceeding  40*.,  an  attorney  might  recover  for  what  was 
done  out  of  Court,  but  not  in  cases  exceeding  that  amount. 
Indeed,  the  Court  of  Queen's  Bench,  as  reported  in  the 
Jurist,  seem  to  have  considered  that  the  restriction  of  fees 
to  10*.  and  15*.,  as  well  as  the  preceding  one  which  deprives 
the  attorney  of  any  claim  in  cases  not  exceeding  40*.,  should 
be  understood  of  fees  "for  appearing  and  acting  in  Court 
on  behalf  of  another,"  and  expressed  that  opinion  in  the 
commencement  of  their  judgment;  observing,  that  "the 
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words  of  the  section  are  very  clear,  *  that  no  attorney  shall 
be  entitled  to  have  or  recover  therefore'  (that  is,  for  appear- 
ing or  acting  on  behalf  of  any  other  person  in  the  County 
Court)  more  than  the  sums  there  specified." 

It  appear^  therefore,  on  considering  the  words  of  the 
enactment, — taking  the  language  of  the  Legislature  in  its 
ordinary  sense, — that  the  restriction  in  question  does  not 
apply  to  business  done  out  of  Court  before  a  suit  is  com- 
menced; and  we  think  that,  looking  at  the  general  scope 
of  the  enactment,  we  ought  to  come  to  a  similar  conclusion. 
The  subject  of  the  section  is  proceedings  in  County  Courts, 
— a  very  fit  subject  of  regulation  in  an  act  for  establishing 
such  Courts.  The  act,  certainly,  contemplates  that  the 
hearing  of  cases  in  the  County  Courts  will  usually  be  short 
and  summary,  and,  therefore,  the  limitation  of  fees  for 
acting  for  a  party  at  such  a  hearing  is  a  natural  incident  to 
such  Courts,  and  such  limitations  are  not  unusual  in  respect 
of  proceedings  in  Courts.  But  when  one  man  employs 
another  to  do  work  and  labour  for  him  for  a  reasonable 
remuneration,  it  seems  unreasonable  to  say  the  contract 
shall  not  be  binding  if  the  employment  end  in  a  suit  in  a 
County  Court,  but  shall  be  binding  if  it  do  not  We  think 
such  a  restriction  as  this  would  be,  on  the  liberty  of  enter- 
ing into  such  contracts  as  the  parties  think  fit,  ought  not 
to  be  implied  unless  by  a  necessary  implication ;  and  there 
is  none  such  here. 

The  Court  of  Queen's  Bench  are  reported  to  have  said, 
in  Ex  parte  Green,  that  "the  Legislature  did  not  intend  to 
make  any  distinction  between  an  attorney's  right  to  recover 
from  the  opposite  party,  and  from  his  own  client;"  but  we 
think  there  is  no  reason  for  construing  the  act  as  abolishing 
the  existing  distinction  between  the  costs  which  may  be 
allowed  between  party  and  party,  and  the  remuneration 
which  an  attorney  may  recover  from  his  client  The 
framers  of  the  act  use  appropriate  words  in  speaking  of 
both  kinds  of  claim ;  the  attorney's  against  his  client  being 
described  as  a  right  "to  have  or  recover,"  whilst  costs 
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between  party  and  party  are  described  as  "costs  allowed 
oo  taxation.*  On  the  whole,  we  think  there  is  nothing  in 
this  section  to  take  away  the  right  of  an  attorney  to  be 
Jtid  a  reasonable  amount  for  work  done  out  of  Court 
before  the  institution  of  a  suit,  or  to  take  away  the  right  of 
die  superior  Courts,  which  alone  have  jurisdiction  to  tax 

■ 

attorneys'  bills  and  to  allow  a  reasonable  remuneration  for 
dog  description  of  labour.  The  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute  (a). 


Cs)  In  the  case  of  In  re  Toby, 
decided  in  TrinityTenn,  1850,  re- 
ported post,  the  Court  of  Queen's 
Beach    overruled    their   former 


decision  in  Ex  parte  Green,  and 
adopted  the  same  construction  as 
that  taken  by  the  Court  of  Com- 
mon Pleas  in  the  above  case. 


L.  M.  fr  P. 

1850. 

Kjighley 

v. 
Goodman. 


} 


Chapman  and  Another  v.  Mil  vain.  January  ib. 

February  25* 

[In  the  Exchequer  of  Pleas. 
Coram  Parke,  B.t  Alderson,  2?.,  and  Hatty  B.] 

CLOVEN  ANT.     The  declaration  set  out  the  deed  of  A  joint  stock 
copartnership  of  the  Newcastle,  Shields,  and  Sunderland  ritu^^under 
Union   Joint    Stock    Banking  Company,  by  which  the  ^^°no4t' 
defendant  covenanted  with  the  plaintiffs  to  pay  calls  made  «»e  the  sub- 

.  scribers  for 

upon  shares  held  by  him  in  the  said  company*  calls  in  the 

First  plea, — after  setting  out  the  deed  on  oyer, — that  !|^n«0with 
before  and  at  the  time  of  the  accruing  of  the  alleged  causes  of  whom  the  cove- 
action  in  the  declaration  mentioned,  the  said  banking  com-  them,  con- 

,     .„  ,  .  ,       .  tained  in  the 

pany  were,  and  still  are,  a  copartnership,  carrying  on  business  deed  of  settle- 
as  bankers,  within  the  7  Geo.  4,  c.  46 ;  and  that  before  and  ^red  into ; 
at  the  time  of  the  accruing  of  the  said  causes  of  action,  there  **&  mu8t  b™* 

°  the  action  in 

were  and  are  certain  persons,  (naming  them),  public  officers  the  name  of 

their  public 
officer,  under 
ssct  9  of  the  statute; — the  provision  in  that  section  that  all  actions  "shall  and  lawfully  may" 
W  brought  in  the  name  of  the  public  officer  being  obligatory,  and  not  permissive  only. 

VOL.   1.  P  L.  M.   &  P. 
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statute ;  and  that  the  sums  of  money  sought  to  be  recovered 


Chapman 

and  Another    and  the  causes  of  action  in  the  declaration  mentioned,  wen 
Mjlvain.     an^  are   debts,  claims,  and  demands,  due  to  the  sak 
copartnership,  and  relating  to  the  concerns  of  the  same 
Verification* 

Special  demurrer  and  joinder. 

Granger,  in  support  of  the  demurrer.    The  question  k 
whether  the  covenantees  of  the  deed  may  bring  this  action 
or  whether  it  should  have  been  brought  in  the  name  of  the 
public  officer  of  the  bank.     By  the  7  Geo.  4,  c  46,  s.  9,  h 
is  enacted,  "that  all  actions  and  suits,"  &c,  "and  all  pro- 
ceedings at  law  or  in  equity,"  &c,  "to  be  commenced  cm 
instituted  for  or  on  behalf  of  any  such  copartnership  against 
any  person,"  &c,  "  whether  members  of  such  copartnership 
or  otherwise,  for  recovering  any  debts,  or  enforcing  any 
claims  or  demands  due  to  such  copartnership,"  &c,  "  shall, 
and  lawfully  may,  from,"&c,  "be  commenced  or  instituted, 
and  prosecuted  in  the  name  of  any  one  of  the  public  officers 
nominated  as  aforesaid,"  &c     It  has  been  decided  that  the 
company  may  sue  on  such  a  covenant  as  this  in  the  name  of 
their  public  officer,  and  the  only  question  is,  whether  they 
must  sue  in  his  name.     In  Portland  v.  Gibson  (a),  it  was 
decided,  that  the  action  was  properly  brought  in  the  name 
of  the  covenantee.  In  that  case,  by  the  deed  of  copartnership, 
the  members  for  themselves,  their  executors,  &c,  covenanted 
with  C.  P.,  the  secretary,  to  pay  certain  deposits.     And  to 
an  action  of  covenant,  brought  by  C.  P.  on  this  deed,  the 
defendant  pleaded,  that  before  the  commencement  of  the 
suit,  C.  P.  ceased  to  be  the  secretary,  and  R.  H.  was  duly 
appointed  in  his  stead;  that  R.  H.  was  the  secretary  at 
the  time  the  action  was  brought;  that  by  the  5  Geo.  4, 
c.  160  (6),  the  company  "shall  and  may  sue"  in  the  name 
of  their  secretary ;  and  that,  therefore,  R.  H.  should  have 
brought  the  action.     But  it  was  held,  on  general  demurrer, 

(a)  1  Alcock  &  Nap.  310,  (Irish). 

(b)  A  private  act  (Ireland). 
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that  the  plea  was  insufficient,  and  that  the  action  was 
properly  brought  in  the  name  of  C.  P.,  the  covenantee  in 
the  deed.  It  is  true  that  in  Steward  v.  Greaves  (a),  it  was 
I,  that  a  debtor  of  the  company  must  sue  the  public 
r,  and  not  the  individual  member,  pursuant  to  the  9th 
action  of  the  act ;  but  there  is  a  difference  between  the 
company  being  plaintiffs  and  defendants.  Here  they  are 
the  plaintiflfe,  and  no  injury  can  arise  to  the  defendant  by 
king  sued  by  the  covenantees,  instead  of  the  public  officer. 
^According  to  Bex  v.  James  (b\  and  Reg.  v.  Beard  (c\  it 
that  in  an  indictment  for  forgery,  the  intent  to 
may  be  laid  either  in  the  names  of  the  trustees,  or 
i  that  of  the  public  officer ;  and  the  same  rule  should  apply 
tmil  proceedings.   [He  also  cited  Skinner  v.  Lambert  (d).] 


1850. 

Chapman 

and  Another 
«. 

MlLTAJN. 


fiyft  HUL,  in  support  of  the  plea.     It  is  compulsory  upon 
company  to  sue  in  the  uame  of  their  public  officer, 
lihey  may  do  so  has  been  decided  in  Wills  v.  Suther- 
t(i);  and  it  is  now  contended  that  they  must     The 
cf  the  statute  are  obligatory,  and  they  are  to  be 
according  to  their  ordinary  import     [He  cited 
▼.  Goldsworthy  (f\  and  Steward  v.  Greaves."] 


Granger,  in  reply. 


Cur.  adv.  vult. 


:Pabks,  B.,  now  delivered  judgment — This  is  an  action 
two  plaintiffs,  the  Messrs.  Chapman,  on  a  covenant  with 
fay  name,  contained  in  the  deed  of  copartnership  of 
Newcastle,  Shields,  and  Sunderland  Union  Joint  Stock 
Company,  made  on  the  1st  of  October,  1830. 
different  subscribers  covenant,  each  one  for  himself,  to 
calls  duly  made ;  and  the  defendant,  being  a  subscriber, 


(DlOM.  &W.  711;  S.  C.  2 

485,  N.  S. 

'0)  7  C.  &  P.  653. 

(c)  8  C.  &  P.  143. 

(<*)4  M.  &  G.  477;  S.  C.  2 
132,  N.  S. 


(«)  Exch.,  Trinity  Term,  1849, 
cited  from  18  Law  Journ.  Exch. 
450.  This  case  will  be  reported 
in  7  D.  &  L.,  and  in  4  Exch. 

(/)  4  Q.  B.  430. 
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rohme  /.     i8  sueci  on  his  covenant,  for  nonpayment     The  defendant 
craves  oyer  of  the  deed,  which  is  set  out;  and  then  pleads, 


Chapman 

and  Another  that  the  banking  company  was,  and  still  is  a  company  of 
Milvatn.  persons  united  in  copartnership  for  the  purpose  of  carrying 
on  the  trade  and  business  of  bankers  in  England,  according 
to  the  statute  7  Geo.  4,  c.  46;  that  there  were  and  ait 
public  officers  of  the  copartnership,  according  to  that 
statute,  and  that  the  sums  of  money  sought  to  be  recovered 
in  the  action,  were  debts,  claims,  and  demands  due  to  the 
copartnership,  and  relating  to  the  concerns  of  the  same. 

To  this  plea  there  is  a  special  demurrer ;  and  the  question 
is,  whether  the  statute  7  Geo.  4,  c.  46,  s.  9,  as  to  the  right 
of  a  joint  stock  company  to  sue,  applies  to  such  a  covenant  , 
as  this;  and,  if  it  does,  whether  that  part  of  the  section  is  i 
permissive  or  obligatory.  \ 

The  section  is  to  this  effect :  that  all  actions  and  suits 
against  any  person  who  may  be  at  any  time  indebted  to  any 
such  copartnership,  carrying  on  business  under  the  provi- 
sions of  the  act,  and  all  proceedings  at  law  or  in  equity,  to 
be  commenced  or  instituted  for  or  on  behalf  of  any  sock 
copartnership,  against  any  person  or  persons,  bodies  politic  j 
or  corporate,  or  others,  whether  members  of  such  copartner- 
ship or  otherwise,  for  recovering  any  debts,  or  enforcing  any 
claims  or  demands  due  to  such  copartnership,  or  for  any 
other  matter  relating  to  the  concerns  of  such  copartnership, 
shall  and  lawfully  may,  from  and  after  the  passing  of  the  " 
act,  be  commenced  or  instituted,  and  prosecuted   in  the  r 
name  of  any  one  of  the  public  officers  for  the  time  being  of 
such  copartnership,  as  the  nominal  plaintiff,  for  and  on  f 
behalf  of  such  copartnership;  and  that  all  actions  or  suite,  v 
and  proceedings  at  law  or  in  equity,  to  be  commenced  or 
instituted  by  any  person  or  persons,  bodies  politic  or  cor- 
porate, or  others,  whether  members  of  such  copartnership  or 
otherwise,  against  such  copartnership,  shall  and  lawfully  may 
be  commenced,  instituted,  and  prosecuted,  against  any  one 
or  more  of  the  public  officers  for  the  time  being  of  such 
copartnership,  as  the  nominal  defendant,  for  or  on  behalf  of 
such  copartnership ;  and  that  all  indictments,  informations, 
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od  prosecutions,  by  or  on  behalf  of  such  copartnership,  for    L\M'  £  p' 
oy  stealing  or  embezzlement  of  any  money,  goods,  effects,  — 

mm  ,    •  v/HAPMAN 

u^  notes,  securities,  or  other  property  of  or  belonging  to   and  Another 
■fa  copartnership,  or  for  any  fraud,  forgery,  crime,  or     milvain, 
fence,   committed  against,  or  with  intent  to  injure  or 
ie&aud  such  copartnership,  shall  and  lawfully  may  be  had, 
inferred,  and  carried  on,  in  the  name  of  any  one  of  the 
pblic  officers  for  the  time  being  of  such  copartnership ; 
mi  that  in  all  indictments  and  informations  to  be  had  or 
preferred  by  or  on  behalf  of  such  copartnership  against 
■y  person  or  persons  whomsoever,  notwithstanding  such 
fnon  or  persons  may  happen  to  be  a  member  or  members 
finch  copartnership,  it  shall  be  lawful  and  sufficient  to 
M&  the  money,  goods,  effects,  bills,  notes,  securities,  or 
«Aer  property,  of  such  copartnership  to  be  the  money,  &c. 
4  jny  one  of  the  public  officers  for  the  time  being  of 
fth  copartnership ;  and  that  any  forgery,  fraud,  crime,  or 
tier  offence  committed  against,  or  with  intent  to  injure  or 
ifauid  any  such  copartnership,  shall  and  lawfully  may,  in 
*h  indictment  or  indictments,  be  laid  or  stated  to  have 
ken  committed  against,  or  with  intent  to  injure  or  defraud 
*J  one  of  the  public  officers  for  the  time  being  of  such 
^partnership ;  and  any  offender  or  offenders  may  there- 
fon  be  lawfully  convicted  for  any  such  forgery,  fraud, 
me,  or  offence ;  and  that  in  all  other  allegations,  indict- 
ments, informations,   or  other  proceedings,  of  any  kind 
^ktsoever,  in  which  it  otherwise  might  or  would  have  been 
eessary  to  state  the  names  of  the  persons  composing  such 
^partnership,  it  shall  and  may  be  lawful  and  sufficient  to 
■hte  the  name  of  any  one  of  the  public  officers  for  the  time 
Wing  of  such  copartnership,  and   the   death,  resignation, 
taoval,  or  any  act  of  such  public  officer  shall  not  abate  or 
ftqudice  any  such  action,  suit,  indictment,  information, 
fwaecution,  or  other  proceeding  commenced  against  or  by 
*  on  behalf  of  such  copartnership,  but  the  same  may  be 
tatinued,  prosecuted,  and  carried  on  in  the  name  of  any 
•for  of  the  public  officers  of  such  copartnership  for  the 
ine  being. 
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Volume  i.  That  the  company  may  sue  on  a  covenant  such  as  this 

was  hardly  disputed;  indeed  it  was  not  disputed,  on  the 


Ch  apm  a  m 

and  Another  argument  before  us.  That  question  must  be  considered  as 
Milvain.  settled  by  the  case  of  Witts  v.  Sutherland  (a),  and  the  prior 
cases  there  referred  to.  The  only  question  argued  was, 
whether  they  must  sue.  The  case  of  Steward  v.  Greaves  (b\ 
decided  that  the  part  of  the  section  which  relates  to  actions 
against  the  company  was  obligatory  on  all  who  had  cause  of 
action  against  them.  The  words,  "  shall  and  lawfully  may,9 
are  in  their  ordinary  import  obligatory,  and  ought,  as  was 
said  in  that  case,  to  have  that  construction,  according  to  the 
established  rules,  unless  it  would  lead  to  some  absurd  or 
inconvenient  consequence,  or  be  at  variance  with  the 
intention  of  the  Legislature,  to  be  collected  from  other 
parts  of  the  act.  The  ordinary  construction  was,  in  that 
case,  manifestly  in  accordance  with  the  intention  of  the 
framers  of  the  act  It  would  have  entirely  altered  the 
nature  of  the  obligation  of  the  partners  of  a  joint  stock 
bank,  to  hold  that  they  could  be  sued  as  individual* 
There  is  not  the  same  forcible  reason  for  construing  theee 
words  in  their  ordinary  sense  where  the  company  are 
plaintiffs,  but  there  is  no  reason  why  we  should  not 
Indeed,  it  would  be  inconvenient  to  the  covenantors  to* 
have  their  position  altered  at  the  option  of  the  comn 
pany.  If  the  company  chose  to  sue  the  covenantor  in, 
the  name  of  the  covenantee,  the  covenantee  only  would  be. 
liable  to  pay  costs,  in  case  of  a  nonsuit  or  verdict  against  "\ 
him,  and  the  defendant  would  have  a  set-off  only  of  debts.  -* 
due  from  the  covenantee;  or,  if  the  company  chose  to  sue.  i 
in  the  name  of  the  officer,  the  company  would  be  liable  to  ^ 
costs,  and  the  defendant  have  a  set-off  of  the  company^  -J 
debts  only.  This  we  consider  affords  an  additional  ground 
for  holding  that  the  words  are  to  bear  their  ordinary  sense, 
and  be  held  to  be  obligatory. 

It  will  be  said,  then,  that  the  company,  if  this  construe- 

(a)  18  Law  Journ.,  Exch.  450.  (6)  10  M.  &  W.  711. 
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tkxi  is  to  prevail,  could  not  take  a  security  to  a  trustee 
who  alone  could  have  the  title  to  sue, — a  right  which  every 
utaral  person  has, — and  that  it  could  not  have  been  the 
■tendon  of  the  Legislature  to  deprive  companies  of  that 
furilege.  We  are  not  prepared  to  say  that  the  company 
night  not  so  word  the  security  to  their  trustee  as  to  avoid 
that  inconvenience,  if  it  be  one,  and  to  vest  the  sole  right  of 
Ktkm  in  the  trustee ;  but  on  a  covenant  worded  as  this  is, 
vedo  not  think  that  object,  if  it  existed,  was  accomplished. 

We  see  no  reason,  therefore,  for  construing  these  words, 
which  are,  prima  facie,  obligatory,  in  any  other  than  their 
ml  sense.  If,  indeed,  this  question  had  been  concluded 
tj  a  judicial  decision,  we  should  be  bound  by  it,  but  the 

R8  cited  do  not  appear  to  be  sufficient  for  that  purpose. 
Set  y.  James  (a)  reports  the  inclination  only  of  the  opinion 
rfMr.  Justice  Patteson,  that  the  stat  7  Geo.  4,  c.  46, 
[light  not  be  imperative,  as  to  laying  the  intent  to  defraud 
m  public  officer:  and  in  the  subsequent  case  of  Bex  v. 
B*rd(b),  where  Mr.  Justice  Coleridge  intimated  a  similar 
opinion,  the  point  was  just  mentioned,  not  argued. 

We  are  aware  of  the  decision  of  the  Court  of  Queen's 
Bench  in  Ireland  (c),  in  which  that  Court  held,  that  the 
prate  stat.  5  Geo.  4,  c.  160,  was  only  permissive,  and  that 
Ae  company  to  which  it  applied  had  the  option  of  suing 
lithe  name  of  the  covenantee.  But  the  language  of  that 
totute,  as  appears  by  the  report,  was  different  from  the 
paent,  the  7  Geo.  4,  c.  46;  and  seems  to  have  been, 
leeording  to  its  ordinary  construction,  permissive  only. 

Upon  the  whole,  we  think  the  words  "  shall  and  lawfully 
lay,"  are  obligatory,  and  ought  to  be  so  construed  in  this 
me;  and,  therefore,  our  judgment  should  be  for  the 
defendant 

Judgment  for  the  Defendant  (<?). 

(«)  7  C.  &  P.  553.  cock  &  Nap.  310,  (Irish). 

(ft)  8  C.  &  P.  143.  {d)  Reported  by  Leofric Temple, 

(e)  Pentland  v.  Gibson,  l  Al-      Esq. 


L.  M.fi  P. 
1850. 

Chapman 
and  Another 

9. 
MlLVAlN. 
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Thompson  v.  Ingham  and  Batty. 


[In  the  Queen's  Bench. 


Coram  Patteson,  J.,  Coleridge,  J.,  and  Wightman,  J.] 
Where  it  does    PROHIBITION.  The  declaration  stated  that,  on  the  2a< 

not  appear  _ 

upon  the  face  of  June,  1847,  the  defendant  Batty  prosecuted  in  the  Count; 
ings  that  the  Court  of  Westmoreland,  at  Kirkby  Lonsdale  in  that  county 
tion  theVu^i  ^  before  tbe  defendant  Ingham,  then  being  Judge  of  th< 
of  the  County    said  Court,  a  certain  plaint  theretofore  commenced  by  i 

Court  has  ^  .  .  „  ,  «   , 

jurisdiction  certain  summons  m  an  action  of  contract,  issued  out  of  toi 
whXu  is  "M  Court> for  **  ^eged  debt  or  claim  of  41,  for  the  alleged 
so  or  not ;  but    use  and  occupation  by  the  plaintiff  of  a  certain  field  of  the 

his  decision  on  .  *  *  ...< 

the  point  is  said  Batty,  in  the  township  of  Kirkby  Lonsdale,  in  the  saic 

vision inone  county,  and  in  which  said  action  the  said  Batty  was  tb 

<Ws8oTri0r  Plaintiff> and  ^  now  plaintiff  the  defendant.  That  the  noi 

motion  for  a  plaintiff  appeared  in  the  said  Court,  and  protested  and  insist© 

affidavit,  and  to  the  defendant,  Ingham,  the  Judge  thereof  that  the  sai 

direct  thiuthe  Court  ought  not  to  have  or  take,  and  had  not  cognizance  < 

party  shall  the  said  action,  for  that  in  the  said  action  the  title  to  the  sai 

declare,  the 

question  be-      field  was  in  question,  &c.  That,  in  fact,  the  title  to  the  said  fiel 
evidence.  was  m  question  in  the  said  action.    That  the  now  plaint! 

Prohibition.    tjien  footed  that  the  said  field  was  the  soil  and  freehold 

The  declara- 
tion stated  a      the  now  plaintiff  before,  and  at,  and  during  all  the  time  oft! 

plaint  in  the 
County  Court 

by  B.  against  T.,  for  use  and  occupation ;  that  T.  protested  that  the  title  of  the  land  was 
question ;  that  it  was  in  truth  in  question ;  but  that  the  Judge  proceeded.  The  plea  stal 
that  on  T.'s  protesting  that  the  title  was  in  question,  B.  denied  it:  that  the  Judge  he 
evidence  and  arguments,  and  decided  that  the  title  was  not  in  question,  and  did  proceed 
hear  the  case;  and  that  on  the  hearing,  neither  party  adduced  any  evidence  or  arruxn 
other  than  those  which  they  adduced  before :  Held,  on  general  demurrer,  that  the  plea  1 
bad ;  either  because  it  admitted  the  statement  in  the  declaration,  that,  in  fact,  the  title  ' 
in  question,  in  which  case  the  Judge  had  no  jurisdiction  under  the  9  &  10  Vict  c  95,  a.  ; 
or  not  admitting  that  statement,  it  denied  that  it  could  be  permitted  to  be  made  by  reasa 
the  decision  of  the  County  Court  Judge  that  the  title  was  not  in  question,  being  filial  and 
subject  to  be  reviewed  by  this  Court 
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alleged  occupation  of  the  same  by  the  said  now  plaintiff,     L.  M.f  P. 

4c.;  and  the  said  Batty  then  alleged  and  insisted  that  the : — 

aid  field  was,  daring  all  the  time  aforesaid,  the  soil  and  9, 

freehold  of  him  the  said  Batty.  That,  nevertheless,  the  said  gBj2JJ3ir 
Court,  and  the  said  Judge  thereof  assumed  to  take  and 
tare  cognizance  of  the  said  action,  and  proceeded  to  enter- 
tun,  and  try,  and  determine,  and  did  in  fact  take  cognizance 
of  the  same,  and  tried  the  said  cause,  and,  after  divers 
adjournments  thereof,  gave  judgment  therein  in  favour  of 
the  plaintiff  in  the  said  action,  &c.  The  declaration  then 
trerred  the  now  defendants  were  still  proceeding  in  the  said 
action,  and  concluded  by  praying  that  a  writ  of  prohibition 
might  issue  to  prohibit  the  defendants  from  further  pro- 
ceeding in  the  said  action,  and  from  carrying  into  execution 
the  said  judgment,  &c. 

Plea,  that  when  the  now  plaintiff  so  appeared  and  pro- 
tested that  the  tide  to  the  said  land  was  in  question  in  the 
aid  action,  the  said  Batty  at  the  same  time  appeared  and 
protested  that  the  title  to  the  said  land  was  not  in  question 
b  the  said  action,  and  then  required  the  now  defendant 
Ingham,  as  such  Judge  as  aforesaid,  to  hear  and  determine 
the  said  action.  That  the  said  defendant  Ingham  having 
heard  and  considered  all  the  evidence,  allegations,  and 
arguments  which  the  now  plaintiff  produced  in  support  of 
the  protest  and  position  that  the  title  to  the  said  field  was 
b  question  in  the  said  action,  and  all  the  evidence,  &c. 
produced  by  the  said  Batty  on  the  other  side,  &c,  decided 
and  adjudged  that  the  title  to  the  said  land  was  not  in 
question  in  the  said  action,  and  therefore  heard  and  deter- 
mined the  said  cause  and  gave  judgment  therein,  as  in  the 
laid  declaration  mentioned.  But  that  on  the  hearing  of  the 
laid  cause,  neither  the  said  Batty,  nor  the  now  plaintiff, 
produced,  made,  or  used  any  evidence,  allegation,  or  argu- 
ment, other  than  those  which  the  said  Judge  so  heard  and 
considered,  &c     Verification. 

General  demurrer  and  joinder. 
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Thompson 

V. 

Ingham 
and  Another. 


Martin,  in  support  of  the  demurrer,  referred  to  9  &  10 
Vict  c.  95,  s.  58,  and  LiUey  v.  Harvey  (a). 

Watson,  contra,  referred  to  Ex  parte  Bayner  (b) ;  Fearo* 
v.  NorvaU  (c) ;  Owen  v.  Pearse  (d) ;  Brittain  v.  Kinnaird  (e) ; 
Mould  v.  Williams (/);  Reg.  v.  Dodson(g);  Beg.  v.  Bol- 
ton (A) ;  Ay.  v.  Higgins  (f ) ;  Robinson  v.  Lenaghan  (A) ; 
Thomas  v.  Hudson  (/);  and  Bracton,  foL  108,  & 


The   Court  referred  to  iter  v.  Milnrow  (m),  and 
v.  Wrottesley  (n). 

Cbr.  ado.  w«& 


The  judgment  of  the  Court  was  afterwards  delivered  by 

Patteson,  J. — The  declaration  states  a  plaint  in  the 
County  Court  by  Batty  against  Thompson  for  use  and 
occupation ;  that  Thompson  protested  that  the  title  of  the 
land  was  in  question ;  that  it  was,  in  truth,  in  question,  but 
that  the  Judge  proceeded. 

The  plea  states  that,  on  Thompson's  protesting  that  the 
title  was  in  question,  Batty  denied  it;  that  the  Judge  (the 
other  defendant  in  this  action)  heard  evidence  and  argu- 
ments, and  did  consider,  decide,  and  adjudge  that  the 
tide  was  not  in  question,  and  did  proceed  to  hear  the 
case ;  and  that,  on  the  hearing,  neither  party  adduced  any 
evidence  or  argument  other  than  those  which  they  had 
adduced  before.     To  this  plea  there  is  a  demurrer. 

If  the  plea,  being  in  confession  and  avoidance,  is  to  be 


(a)  5  D.  &  L.  648. 

(b)  Ibid.  342. 

(c)  Ibid.  439. 

id)  Ibid.  654,  n.  (c). 
((f)  1  B.  &  B.  432  ;    S.  C.  4 
Moore,  50. 
(/)  5  a  B.  469. 
ig)  9  A.  &  £.  704. 
(A)  I  a  B.  66 ;   S.  C.  4  P. 


&  D.  679. 

(t )  8  a  B.  149,  n.  (<*). 

(*)  2  Exch.  333 ;  S.  C.  5  D. 
&  L.  713. 

(/)  14  M.  &  W.  353;  S.  C. 
2  D.  &  L.  873. 

(m)  5  M.  &  S.  248. 

(ft)  1  B.  &  Ad.  648. 
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token  to  admit  the  statement  in  the  declaration,  that,  in     L.  *t-b  ?. 
ict,  the  title  was  in  question,  it  is  clearly  bad;  for  then  the 


Thaupsav 

Judge  had  no  jurisdiction  under  9  &  10  Vict  c.  95,  s.  58,  «. 

nd  his  thinking  and  deciding  that  he  had  would  not  give  it  „^  Another. 
Urn.  But,  assuming  that  the  plea  does  not  admit  that 
felement,  but  rather  denies  that  it  can  be  permitted  to  be 
nade,  by  reason  of  the  decision  of  a  competent  Court  that 
the  tide  was  not  in  question,  the  point  will  be,  whether 
that  decision  is  conclusive. 

Tie  law  on  this  subject,  so  far  as  regards  the  analogous 
case  of  magistrates'  convictions,  was  fully  discussed  in  Reg. 
?.  Bolton;  and  it  was  there  held,  that  where  the  charge 
i  such  as,  if  true,  is  within  the  magistrate's  jurisdiction, 
the  finding  of  the  facts  afterwards  by  the  magistrate  is 
enchsive;  but  that  where  the  charge  is  not  such  as,  if 
lie,  would  be  within  the  magistrate's  jurisdiction,  no 
Wing  of  facts  can  alter  it 

'  Ike  present  case  is  between  those  so  put    The  Judge 

.  In  dearly  jurisdiction,  primft  facie,  to  try  a  plaint  for  use 

arf  occupation.    The  pleadings,  if  there  were  any  in  the 

Goaty  Court,  would  not  shew  that  the  title  is  in  question. 

[  Ae  point,  whether  it  is  or  not,  must  of  necessity  arise  upon 

it  evidence;  and  as  soon  as  it  appears  that  it  is,  the  juris- 

Cetion  of  the  Court  ceases.    The  Judge  must  of  necessity 

determine  that  point  for  the  time,  because  on  it  depends 

vhether  he  hears  the  case  on  the  merits.     Is  then  his 

termination  conclusive  ?     We  think  that  it  is  not    The 

Ejection  is  analogous  to  a  plea  to  the  jurisdiction  in  other 

Courts,  which  is,  indeed,  determined  in  the  first  instance 

by  the  Court  in  which  it  is  pleaded,  but  is  subject  to  a 

writ  of  error.    The  County  Court  gives  no  writ  of  error  or 

appeal  of  any  sort;  but  then  it  is  presumed  that  a  Court 

fads  only  with  matters  within  its  jurisdiction.     If  a  doubt 

irises  as  to  that  question,  we  think  it  impossible  to  contend 

that  any  of  the  provisions  of  the  act  make  the  solution  of 

that  doubt  by  the  Court  itself  final.     If  so,  the  question 
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must  be  open  to  one  of  the  superior  Courts,  on  motion  for 
a  prohibition,  by  affidavit;  and  if  that  Court,  as  in  the 
present  case,  directs  that  the  party  should  declare,  then  the 
question  becomes  one  of  evidence.  In  either  view  of  the 
plea,  therefore,  we  are  of  opinion  that  judgment  must  be 
for  the  plaintiff. 

Judgment  for  the  Plaintiff. 


January  18, 
February  8. 


Henry  Mil  vain  v.  Joseph  Mather,  P.  O.,  &c. 


[In  the  Exchequer  of  Pleas. 


Assumpsit  on 
a  money  de- 
mand against 
a  joint  stock 
banking  com- 
pany.   Plea, 
(after  setting 
out  the  deed 
of  settlement, 
to  which  the 
plaintiff  was  a 
party),  a  set- 
off for  calls 
due  on  shares 
held  by  the 
plaintiff.    Re- 
plication, "  not 
indebted :" 
Held,  that  the 
replication  was 
bad;  the  set- 
off being 
founded  en- 
tirely on  the 
deed.     Held 
also,  that  the 
plea  was  good 


Coram  Parke,  2?.,  Alderson,  2?.,  and  Piatt,  B.] 

ASSUMPSIT  against  the  Newcastle,  Shields,  and  Sun- 
derland Union  Joint  Stock  Banking  Company,  for  money 
had  and  received,  interest,  and  on  an  account  stated. 

The  second  plea  as  to  35021  parcel,  &c.  (after  setting  out 
the  deed  of  settlement,  sealed  with  the  seal  of  the  plaintiff, 
&c.,  of  which  it  made  profert),  pleaded,  by  way  of  set-off, 
certain  sums  of  money  due  from  the  plaintiff  to  the  com- 
pany, for  calls  upon  certain  shares  of  which  he  was  the 
original  holder.  The  third  plea  was  a  similar  plea  as  to 
105021  other  parcel,  &c,  the  amount  for  calls  due  upon 
certain  other  shares,  which  had  been  transferred  to  the 
plaintiff  and  were  then  held  by  him. 

Replication  to  each  of  the  pleas,  that  the  plaintiff  was 
not,  nor  is  indebted  to  the  said  banking  company,  modo  et 
forma. 

Special  demurrer  to  each  replication,  and  joinder. 


Granger,  in  support  of  the  demurrer.     This   form   of 
replication  is  bad,  where  a  deed  is  the  foundation  of  the 
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aet-off;  1  Chit  Plead,  (a);  Solomons  v.  Lyon  (&);  Gfytm  v.  L-  M-  fr  p- 
Thorpe  (e).  And  here  the  foundation  of  the  set-off  is  the 
deed.  Next,  the  pleas  are  good.  This  action  is  founded 
cm  1  &  2  Vict  c.  96,  which  is  made  perpetual  by  5  &  6 
Vict.  c.  85*  That  statute  enacts,  by  the  4th  section,  that  a 
shareholder  shall  not  be  at  liberty  to  set  off  any  dividends, 
due  upon  his  shares,  against  any  demand  which  the  com- 
pany, &c  may  have  against  him ;  but  it  makes  no  provision 
lor  the  converse  case  of  a  company  claiming  a  set-off 
against  a  shareholder.  The  inference,  therefore,  is,  that 
the  company  may  set  off  a  debt  due  to  them ;  and  as  the 
claims  here  are  clearly  mutual  debts,  the  pleas  are  good* 


Hugh  Hilly  contra.     If  the  sums  stated  in  the  pleas 

constitute  such  debts  as  the  company  are  entitled  to  set-off, 

the  replications  are  good.     "  Where  the  specialty  or  record 

is  but  inducement  to  the  action,  and  matter  of  fact  is  the 

foundation  of  it,  nil  debet  is  a  good  plea  "(d)*     Here,  the 

debts  are  founded  not  simply  on  the  deed,  but  on  matters 

of  feet  which  arise  subsequently  to  the  deed.     In  those 

instances  in  which  the  shares  have  been  transferred  from  a 

third  party  to  the  plaintiff,  he  will  not  have' the  deed.    The 

liability  on  the  deed  does  not  arise  until  all  provisions  as  to 

the  mode  of  making  calls,  &c.  are  complied  with ;  and  the 

deed  is,  therefore,  properly  made  matter  of  inducement 

Indeed,   the  language   of  the   pleas,   "by  means  of  the 

premises  the  defendant  is  indebted,"  shews  that  it  is  those 

premises  which  constitute  the  debt     [He  cited  the  cases 

referred  to  in  the  note  to  Jones  v.  Pope  (d) ;   The  Dean  and 

Chapter  of  Windsor  v.  Gover  (e) ;   Warner  v.  Theobald  (/) ; 

and  Blakesley  v.  Smallwood  (^).] 


Granger  was  heard  in  reply. 


Cur.  adv.  vult 


(a)  Page  482,  6th  ed.  (e)  2  Wins.  Saund.  297,  n.  (1). 

{b)  1  East,  369.  (/)  Cowp.  588. 

(e)  1  B.  &.  A.  153.  (?)  8  Q.  B.  538. 
W)  l  Wms.  Saund.  38  a,  n.  (3). 


222 


CA8B8  ON  POINTS  OF   PRACTICE,   &C. 


Vcbme  L 
1850. 

MlLVAIN 
0. 

Mather. 


Parke,  B.,  now  gave  judgment — We  are  of  opinion  that 
a  general  replication  of  "not  indebted"  to  such  a  plea  as 
this,  the  subject-matter  of  which  arises  altogether  on  the 
deed,  is  bad.  It  does  not  arise  partly  on  the  deed  and  partly 
on  something  else,  as  in  the  case  of  debt  for  an  escape,  in 
which  case  the  judgment  is  merely  introductory,  and  by 
way  of  inducement;  but  here,  the  obligation  to  pay  the 
calk  rests  entirely  on  the  deed,  which  is  a  covenant  to  pay 
it  when  certain  things  are  done ;  and  when  those  things 
are  done,  still  the  obligation  is  wholly  on  the  deed.  The 
replication,  therefore,  of  "not  indebted"  is  bad;  for  there  is 
no  authority  that  "not  indebted"  may  be  replied  to  a  set 
off,  if  it  could  not  have  been  pleaded  to  the  action  itself; 
for  a  set-off  is  the  same  as  a  cross  action.  But  as  this  is 
a  new  point,  we  think  the  plaintiff  ought  to  have  leave  to 
amend,  upon  payment  of  costs. 

Leave  to  amend,  otherwise  judgment  for  the 
Defendant  (a). 

(a)  Reported  by  Leofric  Temple,  Esq. 


February  11, 
12. 


Easton  v.  Carter. 


[In  the  Exchequer  of  Pleas. 


To  a  declara- 
tion in  debt  by 
the  executor 
of  P.  R.,  the 
covenantee  of 


Coram  Parke,  B.>  Alderson,  B.,  and  Rolfs,  Z?.] 

JLlEBT  by  the  plaintiff,  as  the  executor  of  the  last 
will  and  testament  of  Peter  Rose,  deceased.  The  decla- 
ration stated,  that  in  the  lifetime  of  the  said  Peter  Rose, 

a  deed,  the 

defendant,  after  craving  oyer,  of  the  letters  testamentary,  pleaded  that  the  said  P.  R.  died  in 
the  parish  of  Longfleet,  and  that  before  and  at  the  time  of  his  death  he  resided  there,  and  had 
the  said  indenture  there :  that  the  parish  of  L.  is  a  royal  peculiar,  and  out  of  the  jurisdiction 
of  the  archbishop  of  Canterbury  \  by  reason  whereof,  the  proving  of  the  will,  and  the  granting  of 
probate  of  all  the  goods,  &&,  in  respect  of  the  debt  ana  cause  of  action,  of  right  belonged  and 
appertained  to  the  Queen,  and  not  to  the  said  archbishop :  that  the  will  was  never  proved  before, 
nor  were  the  letters  testamentarv  ever  granted  by  the  Queen :  that  the  said  letters  testamentary 
produced,  &c,  and  granted  by  the  archbishop,  were  of  no  effect  against  the  defendant  in  respect 
of  the  said  debt  and  cause  of  action  in  the  first  count  mentioned,  and  save  as  aforesaid  by  the 
granting  of  these  letters  testamentary,  the  plaintiff  never  was  executor  of  the  will  of  the  said  P.  R. 
Held,  upon  special  demurrer,  that  the  plea  was  in  bar  of  the  action  altogether,  and  not  in  bar  of 
the  further  maintenance.    Held  also,  that  the  plea  was  good. 
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to  wit,  Ac.,  by  a  certain  indenture  then  made  between  X\*:?"I>- 

•*  1850. 
defendant  and  one  John  Mitchelson,  of  the  one  part,  and 


Caetkb. 


Easton 
Che   said  Peter  Rose,  of  the  other  part, — profert, — the      _  ». 

defendant  covenanted  with  the  said  Peter  Rose,  that  he, 

the  defendant,  and  the  said  John  Mitchelson,  would  pay 

or  cause  to  be  paid  unto  the  said  Peter  Rose,  or  his 

executors,  the  sum  of  700i,  with  interest  for  the  same, 

after  the  rate  of  4&  10s.  per  annum,  upon  a  certain  day, 

which  had  elapsed  before  the  commencement  of  the  suit,  to 

wit,  &c. — Breach,  non  payment    There  was  also  a  count 

upon  an  account  stated.     The  declaration  concluded  with 

making  profert  of  the  letters  testamentary  of  Peter  Rose. 

Plea  to  the  first  count, — after  setting  out  on  oyer  the 

letters  testamentary  which  appeared  to  have  been  granted 

by  the  archbishop  of  Canterbury, — that  the  said  Peter  Rose 

died  in  the  parish  of  Longfleet,  in  the  county  of  Dorset,  and 

before  and  at  the  time  of  his  death  the  said  Peter  Rose  was 

resident  and  commorant  at  that  parish,  and  before  and  at 

the  time  of  his  death  the  said  indenture  was,  and  the  said 

Peter  Rose  had  the  same  in  the  said  parish ;  that  the  said 

parish  of  Longfleet,  during  all  the  time  aforesaid  was,  and 

from  thence   hitherto  hath  been  and  still  is  within  her 

Majesty  the  Queen's  royal  peculiar  jurisdiction  of  her  Free 

Chapel  of  Great  Canford,  in  the  county  aforesaid,  and  out 

of  the  jurisdiction  of  the  archbishop  of  the  said  province  of 

Canterbury;  by  reason  whereof  the  proving  of  the  said  will 

of  the  said  Peter  Rose,  and  the  granting  probate  of  all  and 

angular  the  goods,  chattels,  and  credits  of  the  said  Peter 

Rose  in  respect  of  the  said  debt  and  cause  of  action  in  the 

•id  first  count  mentioned,  which,  during  all  the  time  afore* 

said,  was  and  is  of  the  value  of  51,  of  right  belonged  and 

appertained  to  her  said  Majesty  the  Queen,  and  not  to  the 

and  archbishop  of  Canterbury ;  that  the  said  will  was  never 

proved  before,  nor  were  letters  testamentary  of  the  said 

Peter  Rose  ever  granted  by  her  said  Majesty  the  Queen,  and 

that  the  said  letters  testamentary,  so  produced  in  Court  and 

so  granted  by  the  said  archbishop,  are  of  no  effect  against 
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— '• —  in  the  said  first  count  mentioned ;  and  save  as  aforesaid,  by 

v.  the  granting  of  these  letters  testamentary,  the  plaintiff  never 

ART£E*      was  executor  of  the  last  will  and  testament  of  the  said  Peter 
Rose.    Verification. 

Special  demurrer  and  joinder. 

Maynard,  in  support  of  the  demurrer.  The  plea  is  bad  in 
substance  and  in  form.  It  is  no  bar  to  the  action  generally, 
although  it  might  have  been  good  if  pleaded  to  the  further 
maintenance  of  it  As  an  executor  claims  under  the  will  of 
his  testator,  and  not  under  the  probate,  he  has  a  right  to  bring 
an  action  before  the  probate  is  granted ;  Wankford  v.  Wank- 
ford(a).  Powell,  J.,  there  says,  "In  the  case  of  an  executor, 
the  not  proving  the  will  is  only  an  impediment  to  the  action ; 
but  the  right  of  action  is  the  same  before  probate  as  after/9 
The  plea  does  not  shew  that  the  plaintiff  had  not  a  good 
right  of  action  at  the  commencement  of  the  suit;  the 
meaning  of  it  is,  that  the  plaintiff  must  grant  oyer,  and  that 
he  cannot  do  if  he  has  not  got  probate.  Where  an  action 
is  admitted  to  be  rightly  brought,  the  plea  is  in  bar  of  the 
further  maintenance  of  the  action ;  Le  Bret  v.  Papillon  (by 
In  Thompson  v.  Reynolds  (c),  a  plaintiff  sued  as  executor, 
and  made  profert  of  the  letters  testamentary  in  the  usual 
form.  The  defendant  did  not  crave  oyer,  but  pleaded  that 
the  plaintiff  never  was  nor  is  executor  in  manner  and  form, 
&c.  The  plaintiff  replied  that  he  was  and  continued  to  be 
executor.  And  it  was  held,  that  the  plaintiff  could  recover 
on  this  issue,  although  he  had  not  obtained  probate  till  some 
months  after  the  declaration.  In  this  stage  of  the  case  it 
may  be  sufficient  to  produce  a  copy  of  the  will,  authenticated 
by  any  Court  having  jurisdiction  in  the  matter.  It  is  con- 
tended, on  the  part  of  the  defendant,  that  the  archbishop 
has  no  jurisdiction ;  and  the  decisions  in  the  Ecclesiastical 
Courts  lay  down,  that  a  royal  peculiar  is  distinct  from  the 

(a)  1  Salk.  299,  303.  (c)  3  C.  &  P.  123. 

(6)  4  East,  502. 
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There  is  a  difference  between  letters  of  admi-     L*  M-  £  p- 

lustration  and  a  probate.     In  Comber's  case  (a),  the  Lord  — - — 

Chancellor  said,   "the    administrator   receives  his  right  ». 


entirely  from  the  administration,    but  the  right  of  the 

executor  is  derived  from  the  will,  and  not  from  the  probate* 

as  appears  from  an  executor's  having  power  to  release  or 

assign  any   part  of  the  personal  estate  before  probate; 

and  a  defendant  at  law  cannot  plead  to  any  action  brought 

by  an  executor,  that  the  plaintiff  has  not  proved  the  will" 

The  proper  course  would  have  been  to  plead  ne  unques 

executor,  and  that  is  the  only  proper  plea.     Further,  this 

is  a  pleading  of  evidence.     If  the  probate  were  on  an 

insufficient  stamp,  could  that  objection  be  taken  upon  the 

plea  that  there  was  no  probate  ?     [Parke,  B. — The  plaintiff 

must  prove  his  declaration  by  the  proper  probate.     If  the 

stamp  be  insufficient,  he  cannot  give  any  evidence  of  the 

probate.]     [He  also  cited  Middleton's  case  (b) ;  Sutherland 

▼.  Pratt  (c);  1  Williams  on  Executors,  239,  4th  ed. ;  Smith 

v.  MMes,  per  Curiam,  (d) ;  Stokes  v.    Bate  (e) ;  Field  v. 

wood,{/y\ 

WiUeSy  in  support  of  the  plea.  This  is  a  different  case 
from  those  arising  out  of  the  stamp  laws.  If  there  was  a 
stamp  law  which  applied  to  wills,  then  at  the  trial  of  a  cause 
«flfr*i"g  real  property,  the  question  of  stamp  would  arise. 
The  question  is  simply,  whether  the  person  who  brings  an 
action  as  executor  is  not  bound  to  prove  himself  so  at  the 
time  of  his  declaration.  In  Courts  of  equity  it  is  unneces- 
tM  my  to  bring  the  probate  into  Court,  but  in  Courts  of  law 
x|  profert  of  it  must  be  made,  and  a  proper  one  must,  there- 
fore, have  been  obtained  before  declaring;  Thompson  v. 
>l    Reynolds  (y).      The    plaintiff   must   shew  a  will    which 

il       Cc)  l  P.  Wms.  766,  8.  (e)  5  B.  &  C. 491 ;  S.  C.  8  D.  & 

(b)  5  Rep.  28.  R.  247. 

(c)  11  M.  &  W.  296;  S.  C.         (/)  7  A.  &  E.  114;  S.  C.  2  N, 
*  DowL  813,  N.  S.  &  P.  1 17 ;  6  Dowl.  23. 

(*  1  T.  R.  475,  480.  (g)  3  C.  &  P.  123. 

VOL.  I.  Q  L.    M.   &   P. 
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Mum*  l      makes  him  executor,  and  he  must  do  that  by  the  probate 

— z : —  of  a  Court  having  exclusive  jurisdiction  to  grant  it     It 

v.  is  laid  down  in  1  Williams  on  Executor*,  242,  4th  ed.,  that 

unless  the  action  be  founded  on  the  actual  possession  of  the 
executor,  he  cannot  maintain  an  action  before  probate, 
because  he  must  make  profert  [He  referred  to  1  Wins. 
Sound.  274,  a,  n.  (3),  6th  ed. 

Maynard,  in  reply,  referred  to  Gurney  v.  Rawlins  (a), 
as  the  only  case  like  the  present,  but  which  was  decided 
on  another  ground.  He  also  cited  Smith  v.  Smith  (b\ 
and  1  Williams  on  Executors,  249,  4th  ed.  [Piatt,  B., 
referred  to  Crosse  v.  Corboche  (c),  and  Viner's  Abridg- 
ment, tit  «  Executor,"  (L  2>] 

Parke,  B. — We  are  inclined  to  think  the  plea  good,  but 
we  will  consider  the  question. 

Cur.  adv.  vult 

Parke,  B.,  now  delivered  judgment. — [After  stating  the 
pleadings  and  causes  of  demurrer,  his  Lordship  proceeded 
thus:] — In  this  case  there  is  no  special  demurrer  upon  the 
ground  that  the  plea  is  pleaded  in  bar  of  the  action  gene- 
rally and  not  in  bar  of  its  further  maintenance.  It  was 
admitted  in  the  argument,  and  properly,  that  the  probate 
granted  by  the  Prerogative  Court  did  not  operate  on  the 
debt,  especially  as  the  deed  was,  at  the  time  of  die  testator's 
death,  in  a  royal  peculiar,  over  which  the  archbishop  never 
had  any  jurisdiction,  and  that  the  case  differs  in  that  respect 
from  that  of  Lysons  v.  Barrow  (d),  in  which  case,  in  an 
action  for  a  simple  contract  debt,  the  prerogative  probate  of 
the  archbishop  of  York,  was  held  not  to  be  void,  but  only 
voidable,  where  the  defendant  resided  in  a  peculiar,  not  a 
royal  peculiar,  in  the  archbishop's  province.     But  it  was 

(a)  2  M.  &  W.  87.  (*  2  Bing.  N.  C.  486 ;  S.  C. 

(J>)  3  Hagff.  757.  2  Scott,  721. 

(c)  2  Anderson,  132. 


Eabton 

«. 
Garter. 
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contended  for  the  plaintiff,  that  the  plea  was  bad  for     £•  A£  t  P. 

two  reasons :  first,  that  as  the  plea  contained  no  allegation 

that  it  was  in  bar  of  the  further  maintenance  of  the  action, 

it  must  be  taken,  as  no  doubt  it  must,  to  have  been  pleaded 

in  bar  of  the  action  generally,  and  so  was  bad,  as  containing 

a  defence  only  to  the  further  maintenance  of  the  action ; 

and,  secondly,  that  the  plea  was  bad,  as  amounting  only  to 

an  argumentative  denial  of  the  representative  character, 

and  not  sufficiently  confessing  and  avoiding ;  and  further, 

aB  it  was  merely  pleading  evidence. 

We  think  both  these  objections  are  unfounded.  It  is 
unnecessary  to  decide  whether  the  first  objection  could  be 
made  on  general  demurrer.  Probably  it  could  not;  but 
even  if  it  could,  we  think  that  the  plea  is  perfectly  good, 
and  that  it  is  really  not  in  bar  of  the  further  maintenance 
of  the  action,  but  in  bar  of  it  altogether.  For  although  it  is 
true,  that  the  executor  may  bring  an  action  before  he  has 
obtained  probate,  yet  he  can  do  so  only  provided  he  pro- 
duces the  probate  at  the  proper  time  when  the  law  requires 
bhn  to  do  so,  namely,  when  in  his  declaration  he  makes 
prufert,  and  the  defendant  craves  oyer  of  it  This  is  ex- 
plained in  RolL  Abr.  tit.  «  Executor?  (A.),  p.  917 :  "  If  an 
executor,  before  probate  of  a  will,  brings  an  action  of  debt 
on  an  obligation  due  to  him  as  executor,  but  when  he 
declares  he  shews  it  to  the  Court,  though  being  proved  after 
tclion  brought,  still  the  action  is  well  brought,  because  he 
ww  executor  before  the  probate.  Although  by  law  he  is 
not  permitted  to  sue  before  probate,  yet  that  being  proved, 
the  impediment  is  removed  ab  initio,  for  by  shewing  the  will 
to  the  Court  he  satisfies  the  ceremony  which  the  law  requires, 
which  he  had  done  as  the  law  requires. n  Those  are  the 
words  in  RoUSs  Abridgment.  If  he  does  not  satisfy  the 
condition  so  required,  and  remove  the  impediment  ab  initio, 
he  has  not  brought  the  action  properly,  and  ought,  there- 
fore, to  be  barred  altogether.  The  other  objection  also  is 
not  well  founded.  The  defence  made  by  this  plea  is  not 
that  the  plaintiff  is  not  an  executor  of  the  testator's  will,  but 

Q  2 
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— *• —  on  the  indenture,  because  the  instrument  itself  was  in  z 

Easton  • 

v.  parish  which  was  royal  peculiar,  and  so  the  executor  by  the 

prerogative  probate  had  no  right  whatever  to  recover  thi 
amount  due  upon  it  The  case  closely  resembles  that  c 
Stokes  v.  Bate  (a),  where  the  plaintiff  sued  on  letters  * 
administration  granted  by  the  bishop  of  Chester,  and  on  , 
plea  of  ne  unques  administrator,  the  Court  held  the  objection 
that  the  particular  debt  sought  to  be  recovered  was,  at 
time  of  the  testator's  death,  in  another  diocese,  was 
admissible,  and  that  that  fact  ought  to  have  been  specif^ 
pleaded;  and  the  plea  in  this  case  is  framed  accordmt; 
to  that  suggestion.  It  admits  that  the  plaintiff's  genei* 
title  as  executor  gave  him  an  implied  colour,  but  shews  that 
he  has  no  authority  over  the  particular  debt  In  the  case  of 
Stokes  v.  Bate,  the  argument,  that  under  the  plea  of  ne 
unques  administrator,  the  question,  whether  the  plaintiff  was 
administrator  as  to  that  particular  debt  sought  to  be  recovered 
did  not  arise,  did  not  prevail ;  nor  ought  a  similar  argument, 
that  the  meaning  of  the  issue  ne  unques  executor  would  be, 
that  he  was  not  executor  at  a  particular  date,  to  prevail  here* 
Further,  if  the  defendant  had  pleaded  such  a  plea,  where 
the  object  was  to  avoid  such  a  probate  altogether,  we  do  no! 
say  it  would  have  been  a  bad  plea. 

In  1  Wms.  Saund.  275,  n.  (3),  and  Williams  o% 
Executors,  vol  1,  p.  267,  the  plea  of  ne  unques  executoi 
and  ne  unques  administrator,  were  both  put  on  the  sami 
footing  in  that  respect  It  was  said  that  the  defendant  maj 
either  give  evidence  of  bona  notabilia  on  that  plea,  or  pleac 
specially.  In  this  case,  however,  there  is  no  doubt  that  th* 
plea  is  perfectly  good. 

Judgment  for  the  Defendant  (b). 

(«)  5  B.  &  C.  491.  (b)  Reported  by  Leofric  Temple,  Esq. 
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THOMA8  V.   THOMAS.  February!  t\b. 

[In  the  Exchequer  of  Pleas. 
Coram  Parke,  B.,  and  Rolfe,  B.  (a>] 

ASSUMPSIT  for  money  had  and  received.  Ao  action  far 

tm         i_  •  money  hid 

Plea,  the  general  issue.  tnd  received 

Upon  the  trial  before  Rolfe,  B.,  at  the  Herefonlshire  j*^^*1 

Sumner  Assizes.  1849,  it  appeared  that  the  plaintiff  and  »&•*»*  his 

j-  i  t  ...  co-tenant  for 

defendant  became  entitled  to  real  property  under  a  will  as  receiving  more 

tenants  in  common.     Upon  the  death  of  the  testator,  the  efferent*/ 

defendant  had  entered  into  possession  of  the  whole  of  the  ^^JjJjL 

premises   and  received  all   the   rents;   but  the   plaintiff,  U  by  action 

•    .  of  account, 

baring  subsequently  discovered  his  right,  claimed  a  moiety  under  4  Ann. 

tf  the  rents  so  received,  and  brought  this  action  to  enforce  c*  '  *'  ' 
b  claim.  It  was  contended  at  the  trial  that  the  action 
fid  not  lie  by  one  tenant  in  common  against  his  co-tenant ; 
hot  the  learned  Judge  refused  to  nonsuit  the  plaintiff,  and, 
iTerdict  having  been  found  for  him,  leave  was  given  to  the 
defendant  to  move  for  a  nonsuit 


Keating  having  in  Michaelmas  Term  last  obtained  a  rule 
accordingly, 

Whateley  and  W.  H.  Cooke  shewed  cause.  The  question 
%  whether  one  tenant  in  common  can  sue  his  co-tenant  for 
Iris  share  of  the  rents,  in  an  action  for  money  had  and 
feceived ;  or  whether  he  must  declare  under  the  statute  of 
Anne  (6),  in  an  action  of  account  There  is  no  doubt  that 
the  latter  action  is  maintainable,  but  that  circumstance 
ttnnot  debar  him  from  maintaining  also  an  action  for 
money  had  and  received.  In  1  ArchboWs  Nisi  Prius, 
197,  it  is  said,  "  that  this  action  of  account  is  now  ob- 

(a)  Pollock,  C.  B.,  and  Alderson,  B.v  had  left  the  Court. 
(6)  4  Ann.  c.  16,  s.  27. 
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— = '- —  At  common  law  the  action  of  account  did  not  lie   for 

Thomas 

«.  one  tenant  in  common  against  his  co-tenant,  unless  the 

latter  had  taken  all  the  profits  of  the  land.  The  4  Ann. 
c.  16,  s.  27,  was  passed  to  alter  that  state  of  the  law  and  to 
enable  one  tenant  in  common  to  sue  his  co-tenant  in  an 
action  of  account  It  will  be  said,  that  that  act  would  not 
have  been  passed  if  any  remedy  existed  before;  but  it  is 
nowhere  laid  down  that  money  had  and  received  will  not 
lie.  In  Comyris  Digest,  tit  "  Accompt,"  (A.  4),  it  is  said 
that  "Accompt  lies  against  one  as  receiver,  who  is  ap- 
pointed to  receive  the  rents  or  debts  of  another."  "  So,  if 
he  receives  them  without  direction."  The  action  of  account 
did  not  lie  at  common  law  by  one  tenant  in  common  against 
his  co-tenant,  unless  he  had  been  appointed  his  bailiff; 
Wheeler  v.  Home  (a).  In  Vbu  Abr.  tit  "Account,"  (A), 
pL  12  n.,  a  case  of  Hammond  v.  Ward  is  cited:  "  which  was 
error  to  reverse  a  judgment  in  an  insimul  computaverunt, 
and  assigned  that  the  action  was  brought  against  him  for  rent 
as  tenant  of  the  land,  and  not  as  receiver,  and,  therefore, 
account  did  not  lie ;  but  Bolle,  C.  J.,  said,  it  appears  here 
that  the  action  is  brought  against  the  defendant  as  receiver, 
and  if  one  receives  my  rents  without  my  consent,  I  may 
have  either  debt  or  account  against  him ;  and  affirmed  the 
judgment"  In  Goodtitle  v.  Tombs  (i),  it  was  held  that 
one  tenant  in  common  could  recover  against  another  in 
ejectment  by  default,  and  that  trespass  for  mesne  profits 
would  lie.  [They  also  cited  1  Sel  N.  P.  2 ;  2  Inst  379 ; 
Bro.  Abr.  tit  "Accompt"  pi.  20 — 35;  Bac.  Abr.  tit 
"Account?  (C);  Wilkin  v.  Wilkin  (c);  Tomkins  v.  Will- 
shear  (d) ;  Baxter  v.  Hozier  (e) ;  Cottam  v.  Partridge  (f); 
and  Sturton  v.  Richardson  (g).~\ 

(a)  Willes,  208.  115. 

(ft)  3  Wile.  118.  (e)  5  Bing.  N.  C.  288;  S.  C. 

(c)  1  Salk.  9;  S.  C.  1  Show.  71 ;  7  Scott,  233. 
Comberbach,  149.      Midgley  v.  (/)  4M.&G.27l;S.C.9Dowl. 
Lovelace,  Cartb.  289.  629. 

(d)  5  Taunt.  431 ;  S.  C.  worn.  (y)  13  M.  &  W.  17;  S.C.  2  D. 
Tomkins  v.   Wiltshire,    1  Marsb.  &  L.  182. 
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Keating  and  Skinner,  in  support  of  the  rule.     Before  the     **  *v  *  p- 

Statute  of  Anne  one  tenant  in  common  could  not  sue  his  — — - — 

Thomas 

co-tenant    "  Although  one  tenant  in  common  or  joyn-      _  «. 
tenant,  without  being  made  bayliff,  take  the  whole  profits, 
no  action  of  account  lieth  against  him"  (a).     The  statute 
of  Anne  has  given  that  form  of  action,  and  that  form  only. 
In  Cruise's  Dig.  tit  20,  "  Tenancy  in  Common,"  sect  9,  it  is 
said,  "  By  the  old  law,  tenants  in  common  had  no  remedy 
against  each  other  for  the  rents  of  the  estate  (ft) :  but  by  the 
statute  4  Ann.  c  16,  s.  27,  actions  of  account  are  main- 
tainable by  tenants  in  common  against  each  other  in  the  same 
manner  as  by  joint  tenants."    [He  also  referred  to  Com.  Dig. 
tit "  Estates,"  (K.  8).]    And  there  seems  to  be  a  good  reason 
why  an  action  for  money  had  and  received  should  not  lie,  for 
there  is  no  privity  between  the  co-tenants.    In  an  action  of 
account  deductions  might  be  made,  which  would  not  be 
allowed  in  money  had  and  received ;  and  it  might  be  that  half 
of  the  receipts  were  liable  to  various  payments.     Besides,  if 
this  form  of  action  were  maintainable,  the  tide  to  land  might 
be  tried  under  it,  which  cannot  be.    In  Eason  v.  Hender- 
m  (c\  it  was  decided  that  a  tenant  in  common,  who 
occupies  and  takes  the  whole  produce  derived  from  the 
culture  of  the  common  property,  the  whole  expense  of 
*iuch  is  sustained  by  himself,  but  receives  no  rent  or  any 
other  profit  in  respect  of  the  property,  is  liable  to  account  to 
Us  co-tenant  under  4  Ann.  c.  16.     [Clarence  v.  Marshall (d) 
us  referred  to.]     [Parke,  B. — I  am  strongly  inclined  to 
think  that  this  form  of  action  will  not  lie.     He  referred  to 
K  Mod.  92,  (e).] 

Cur.  adv.  vuH. 

Parkb,  B«,  now  delivered  judgment     (After  stating  the 

W  Co.  Litt.  200,  b.  B.  69. 

(*)  Sect  9,  p.  409, 4th  ed.  (d)  2  C.  &  M.  495. 

(e)Q.  B.,  Mich.  Vac   1848,  (e)  See  11  Mod.  187. 
Qfed  from  IS  Law  Journ.,  Q. 
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facts  of  the  case,  bis  Lordship  said): — The  question  i 
.  whether  an  action  for  money  had  and  received  will  lie  t 
one  tenant  in  common  against  his  co-tenant,  for  his  moiet 
of  the  rents.  The  authorities  were  cited  on  both  sid< 
during  the  argument. 

It  is  quite  clear  to  us,  upon  reference  to  Co.  Utt.  200, 
that  by  the  common  law,  no  action  for  money  had  an 
received  could  be  maintained  by  one  tenant  in  commo 
against  the  other  for  his  moiety  of  the  rents.  Sever 
cases  are  there  put  in  which  one  tenant  in  common  ca 
bring  an  action  against  his  co-tenant.  But  it  is  also  sis 
there,  that  if  there  are  two  tenants  in  common  o£ 
chattel,  and  one  of  them  takes  it  away,  the  other  has 
remedy  by  action,  except  the  chattel  be  destroyed,  but  th 
he  may  retake  it  Several  other  instances  of  the  sain 
kind  are  put,  to  point  out  these  distinctions;  and  it  is  laic 
down,  that  no  action  of  account  will  lie  at  common  law  bj 
one  tenant  in  common  against  his  co-tenant,  for  taking  more 
than  his  share  of  the  profits,  unless  he  had  first  appointed 
him  his  bailiff  to  receive  them.  This  state  of  the  law  waf 
remedied  by  4  Ann.  c.  16,  s.  27,  which  gave  an  action  a 
account  by  one  tenant  in  common  against  the  other,  con 
sideling  him  as  bailiff,  for  receiving  more  than  his  share.  Bu 
then  the  defendant  is  entitled  to  all  the  rights  and  immunitie 
of  a  receiver,  and  may  shew  that  the  money  has  been  los 
without  his  fault,  whereas  in  an  action  for  money  had  am 
received  to  the  use  of  another,  the  defendant  is  liable  fo 
the  money  absolutely.  It  is  clear  that  the  statute  of  Ann 
gives  only  an  action  of  account,  in  which  the  receive 
would  be  entitled  to  all  just  allowances:  and,  this  actio 
for  money  had  and  received  will  not  lie. 

A  question  occurred  to  me  when  considering  this  caw 
viz.,  whether  this  action  might  not  lie,  on  the  principl 
that  where  there  are  tenants  in  common  of  a  reversioi 
as  of  a  reversion  of  land  let  on  lease,  they  may  eithc 
join  in  their  action  for  the  rent,  or  bring  several  action; 
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For  if  a  tenant  in  common  can  either  join  or  sever,  and  if 
by  severing  he  could  recover  a  sum,  nominating  equal 
to  his  moiety  of  the  rent,  there  might  be  some  ground 
:for  saying  that  the  other  could  sue  him  for  half  of  the 
'whole  amount  if  he  wrongfully  received  it  But  Lord 
Mdtt  explains  that  in  Medgley  v.  Lovelace  (a),  and  Martin 
t.  Crompe(b).  He  says,  that  where  one  tenant  in  common 
aerers,  he  cannot  recover  half  the  sum  nominatim,  but  only 
a  moiety  of  the  rent ;  thus  shewing  that  the  rent  continues 
uraevered.     The  law  is  clear  on  that  subject 

It  appears,  therefore,  quite  clear  to  us,  that  the  case  of  a 
tenant  in  common  who  receives  the  whole  of  the  rent  due 
to  himself  and  his  co-tenant,  is  the  same  as  where  he  takes 
possession  of  a  chattel,  in  which  case  neither  trespass  nor 
tro?er  will  lie.  The  plaintiff's  only  remedy,  therefore,  is 
by  an  action  of  account  This  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute  (c). 


(«)  Carth.  289- 

(6)  1  Ld.  Raym.  340. 


1850. 

Thomas 

v. 
Thomas. 


(c)  Reported  by  Leofric  Temple, 
Esq. 


Overton  and  Another  v.  Harvey. 


[In  the  Common  Pleas. 
Coram  Maule,  •/.,  Cresswell,  •/.,  and  Williams,  J.] 


\ 


February  15. 


**Med 


SSUMPSIT  (writ  dated  9th  of  January,   1849)  by  To»«mnt 

tfe*_]  •  r         \  mi        n  i  /•  r*mri       UDOD  a  bill  of 

^Hiorsees  against  acceptor  of  a  bill  of  exchange  tor  575/.,  exchange,  the 
the  19th  of  June,  1847,  drawn  by  Robert  Remmett  p^Sj1^ 

way  of  estoppel, 
the  plaintiffs  had,  before  this  action,  declared  against  the  defendant  in  terms  identical  with 
i  of  toe  present  declaration,  that  the  defendant  had  pleaded  thereto  an  agreement  by  the  plain- 
to  give  him  time ;  that  the  plaintiffs  replied  de  injuria,  and  that  the  defendant  obtained  judg- 
t :  and  the  plea  averred  the  identity  of  the  causes  of  action  in  the  present  and  former  action. 
.Replication :  that  the  plaintiffs  gave  the  defendant  the  time  mentioned,  and  that  that  time 
**d  elapsed  before  the  commencement  of  the  suit. 

Rdd\  upon  demurrer,  that  the  pica  was  good,  and  the  replication  bad. 
Held  also,  that  although  the  whole  record  in  the  former  action  was  set  forth  in  the  plea,  the 
^oort  could  not  inquire  into  the  validity  of  the  judgment  in  that  action. 


234  CA8ES  ON  POINTS  OF   PRACTICE,   &C 

1850.       on,  and  accepted  by,  the  defendant,  payable  to  the  order  of 
— ; — —  the  said  R.  Remmett  three  months  after  date,  indorsed  by 

Overton 

and  Another   the  said  R.  Remmett  to  Owen  Parry,  and  by  him  to  the 
HaIvey.     plaintiffe.     There  was  also  a  count  upon  an  account  stated. 
The  defendant  pleaded,  by  way  of  estoppel,  that  before 
the  commencement  of  this  suit,  and  after  the  said  bill  became 
due,  and  after  the  making  of  the  said  promises  in  the  said 
declaration  mentioned,  (to  wit),  on  the  2nd  of  October, 
1847,  the  plaintiffs  impleaded  the  defendant  in  an  action  on 
promises  in  the  Court  of  Common  Pleas.     The  plea  then 
set  out  a  declaration  similar  in   terms    to    the  present 
declaration;   and  stated   that  the  defendant  pleaded  to 
the  last  count  of  that  declaration,  non  assumpsit;  and  to 
the  first  count,  that  after  the  said  acceptance  and  indorse- 
ments of  the  said  bill,  and  whilst  the  said  plaintiffs  were 
the  holders,  and  before  the  same  became  due,  to  wit,  on    : 
the  19th  day  of  June,  a.d.  1847,  it  was  agreed  by  and 
between  the  plaintiffs  and  the  defendant,  that  in  considera- 
tion that  the  defendant  would,  in  the  event  of  the  said  bill 
of  exchange  being  dishonoured  by  the  defendant  when  the 
same  should   become  due  and  payable,  give  and  dulj 
execute  to  the  plaintiffs  his  warrant  of  attorney  for  the 
amount  of  the  said  bill,  and  also  for  all  charges  and  expenses 
relating  to  the  said  warrant  of  attorney,  to  be  paid  on  the 
25th  day  of  December,  a.  d.  1848,  with  interest,  and  woul3- 
also  allow  judgment  to  be  then  immediately  entered  o: 
such  warrant  of  attorney  and  registered,  they,  the  sai 
plaintiffs,  would  then  accept  such  warrant  of  attorney  froi^- 
the  defendant,  and  would  not  issue  any  execution  thereo*^ 
until  the  25th  of  December,  1848,  and  would  not  enforce* 
the  said  bill  as  against  the  said  defendant,  but  would 
the  time  for  payment  of  the  same  until  the  day  and  y 
last  aforesaid ;  that  the  said  bill  became  due  and  payable 
the  22nd  day  of  September  then  last  past,  and  was  the^- 
dishonoured  by  the  defendant ;   that  when  the  said  bit  - 
became  due  and  payable,  to  wit,  on,  &c,  the  defendant,  i 
pursuance  of  the  agreement  was,  and  from  thence  until  th 


i,  ate  i  ana  was  also  men,  ana  irom  taence  until  the 
g  of  the  said  last  mentioned  plea,  had  been  and  then 
i  ready  and  willing,  and  then  offered  to  allow  j  udg- 
d  be  then  immediately  entered  on  such  warrant  of 
f,  and  registered ;  of  all  which  premises  the  plaintiffs, 
on  the  day  and  year  last  aforesaid,  had  due  notice, 
re  then  requested  by  the  defendant  to  accept  such 
.  of  attorney  as  aforesaid,  and  to  extend  the  time  for 
it  of  the  said  bill  until  the  said  25  th  of  December, 
fct  that  the  plaintifis  did  not  nor  would  accept  the 
mnt  of  attorney,  but  wholly  refused  so  to  do,  and 
pjostly  and  in  violation  of  the  said  agreement, 
to  enforce  payment  of  the  said  bill  by  the  defendant ; 
defendant  then,  in  and  by  the  said  last  mentioned 
Fered  and  alleged  that  he  was  ready  to  verify  the 
The  plea  then  stated  that  the  plaintiff  had  replied 
is  in  the  former  action,  and  that  the  cause  had  been 
rcrdict  found,  and  judgment  given  for  the  defendant, 
e  record,  &c  (a)  The  plea  then  averred  the  identity 
bill,  account  stated,  and  causes  of  action  in  the 
action,  with  the  bill,  account  stated,  and  causes  of 
o  the  former  action,  concluding  with  a  verification 
said  record,  and  the  usual  prayer  of  judgment  in 
estoppel 

ication  to  so  much  of  the  plea  as  related  to  the  first 

that  the  plaintifis  ought  not  to  be  barred,  etc., 

the   plaintiffs  say  that  they,   the   plaintifis,  did 

tlu1     timp.    And     did     oivo     tha    ilft&rwlnnt    timn     fnr 
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mencement  of  this  suit,  sought  to  enforce  the  payment  of 
the  said  bill,  and  the  amount  of  the  said  bill  is  still  unpaid 
to  the  plaintiffs.  That  the  said  25th  of  December,  1848, 
had  elapsed  long  before  the  commencement  of  this  suit, 
and  that  the  defendant  has  not  at  any  time  hitherto  given 
or  executed  to  the  plaintiffs  any  warrant  of  attorney  for  the 
amount  of  the  said  bill,  or  any  part  thereof,  or  otherwise 
howsoever.     Verification  and  prayer  of  judgment 

As  to  the  said  second  count,  the  plaintiffs  entered  a  nolle 
prosequi 

Special  demurrer  to  the  replication,  and  joinder. 


C.  W.  Wood  {Manning,  Serjt,  with  him),  in  support  of 
the  demurrer.  The  replication  is  bad.  It  is  repugnant 
and  contradictory:  for  while  admitting  that  the  former 
action  was  brought  for  the  same  cause  of  action,  that  the 
defendant  had  judgment,  and  that  that  judgment  stands 
unreversed — facts  which  shew  that  the  plaintiffs  did  en- 
deavour to  enforce  payment  of  the  bill,  and  that  they  did 
not  give  the  defendant  time — it  nevertheless  avers,  in  direct 
contradiction  of  those  facts,  that  the  plaintiffs  did  give  the 
defendant  time,  and  did  not  seek  to  enforce  payment  of 
the  bill  The  plea  is  a  good  plea  in  bar.  The  cases  on 
this  subject  are  collected  in  the  notes  to  The  Duchess  of 
Kingston's  case,  in  the  second  volume  of  Smith's  Leading 
Cases  (a),  and  the  general  principle  is  thus  stated:  "it  is  sub- 
mitted that  the  cases  of  Vooght  v.  Winch,  and  Doe  v.  Huddart, 
are  by  no  means  at  variance  with  the  doctrine  of  Lord  Chief 
Justice  De  Grey;  viz.,  that  a  judgment  on  the  same  point 
between  the  same  parties  is  in  pleading,  a  bar,  in  evidence, 
conclusive.  And  it  is  submitted  that  the  true  meaning  of 
this  is,  that  it  is  conclusive  as  a  plea  where  there  is  an 
opportunity  of  pleading  it,  but  that  where  there  is  no  such 
opportunity,  then  it  is  conclusive  as  evidence."  Here 
it  has  been  pleaded,  and  it  is,  therefore,  a  bar  to  the  action. 
The  plea,  it  is  true,  instead  of  merely  stating  the  recovery 


(a)  Page  444. 
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of  the  former  judgment,  which  would  have  sufficed,  1  Wms.    *~  Mt  fr  p* 
Sound.  91  a,  n.  (2),  6th  ed.,  has  stated  all  the  proceedings  in 


Overton 
the  former  action ;  and  it  will  perhaps  be  contended,  that   and  Another 

the  validity  of  the  judgment  may,  on  that  account,  be  now      Habvsy. 
inquired  into.    But  this,  it  is  submitted,  the  Court  will  not 
do :  the  judgment  has  been  pronounced  by  a  competent 
authority,  and  if  it  be  erroneous,  it  can  only  be  set  aside 
upon  a  writ  of  error.  In  Holmes  v.  Walsh  (a),  the  defendant, 
who  had  been  convicted  upon  an  indictment  for  falsely 
swearing  to  a  debt  under  a  commission  of  bankruptcy,  was 
sued  by  the  assignees  of  the  bankrupt,  upon  the  5  Geo.  2, 
a  30,  8.  29,  for  double  the  amount  of  the  alleged  debt ; 
and,  upon  demurrer  to  the  declaration,  it  was  contended, 
"that  the  judgment  of  conviction  on  which  the  action 
was  founded,  was  erroneous  on  the  face  of  it,  and  could 
not,  therefore,  be  the  foundation  of  any  action."     Lord 
Kenyan,  in  giving  judgment,  said,  "  if  the  judgment  be 
improper,  it  can  only  be  reversed  by  a  writ  of  error;" 
and  Lawrence,  J.,  observed,  "  the  judgment  on  the  indict- 
ment must  be  taken  to  be  good  until  it  is  reversed  by  a 
writ  of  error."     So,  here,  the  Court  will  not  look  into  the 
pleadings  in  the  original  action  to  see  whether  the  judgment 
be  good.     The  only  question  is,  not  whether  the  judgment 
recovered  be  unimpeachable,  but  whether  it  be  standing 
and  unreversed. 

Peacock,  contriL  The  plea  is  bad.  The  present  action 
w&s  commenced  on  the  9th  of  January,  1849,  and  the  plea 
only  shews  that  the  plaintiffs  had  agreed  to  forbear  suing 
until  the  25th  of  December,  1848.  [Maule,  J.— One  of 
the  allegations  in  the  plea  is,  that  the  promises  and  causes 
°f  action  in  this  and  the  former  action  are  the  same.  An 
^tion  is  brought  upon  certain  promises  and  causes  of 
action,  to  which  the  defendant  pleads  something  in  bar, 

(a)  7  T.  R.  458,  9.  465. 


S38 


CASES  ON   POINTS  OF   PRACTICE,   &C 


1850. 

Volume  I. 

Overton 

and  Anot&er 

v, 

Haetey. 


and  upon  that  plea  gets  judgment  that  he  go  without  day ; 
is  not  that  a  sufficient  bar  to  another  action  upon  the  same 
promises  and  causes  of  action  ?]  It  is  apprehended  it  is 
not  Suppose,  for  instance,  that  to  a  special  count  for 
goods  sold  and  delivered,  the  defendant  pleads  that  the 
goods  were  sold  at  two  months'  credit,  and  that  that  time 
had  not  elapsed  before  action  brought,  and  that  upon  that 
plea  judgment  is  given  for  the  defendant,  surely  that  judg- 
ment could  not  be  well  pleaded  in  bar  to  another  action 
for  the  same  matter  commenced  after  the  expiration  of  the 
credit.  [Monk,  J. — No:  and  if  it  was  pleaded,  the  proper 
replication  would  be,  that  the  new  action  was  not  brought 
for  the  same  cause  of  action  as  the  old  one.  Oresswett,  J. — 
In  the  case  put,  the  plaintiff  declares  for  the  price  of  goods 
payable  on  request:  the  defendant  pleads  non  assumpsit, 
and  he  obtains  judgment,  because  he  never  entered  into 
the  contract  alleged  in  the  declaration.  When  an  action 
is  brought  at  the  expiration  of  the  credit,  the  cause  of 
action  is  not  the  same :  the  very  ground  of  the  decision  in 
the  first  case  is,  that  the  plaintiff  had  no  cause  of  action.] 
The  cause  of  action  in  the  present  case  is  not  the  same  as  in 
the  first  action:  the  bill  upon  which  the  action  is  brought  is 
the  same,  but  the  breach  in  respect  of  which  the  first  action 
was  brought  was  non-payment  on  a  certain  day  on  which 
the  Court  decided  it  was  not  payable,  while  the  breach  in 
the  present  case  is  non-payment  before  the  commencement 
of  this  action.  [Mauk,  J. — Then  no  judgment  can  ever 
be  pleaded  in  bar  in  any  case.  CressweU,  J. — The  action 
is  brought  not  for  not  paying  on  a  particular  day,  but  for  t 
not  performing  the  promise  contained  in  the  bill  of  ex- 
change.] If  this  judgment  be  a  bar,  the  plaintiffs  caiL* 
never  recover,  though  it  is  clear  that  the  debt  is  due  txmz 
them.  A  judgment  recovered  by  a  defendant  only  operateas 
by  way  of  estoppel ;  that  is,  the  plaintiff  is  precluded  fromf 
alleging  any  facts  contrary  to  those  alleged  in  the  first  action—^ 
The  plaintiffs  here  do  not  seek  to  do  that;   they  admi 
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all  that  the  first  judgment  precludes  them  from  denying,  viz., 
that  they  had  no  right  to  sue  before  the  25th  of  December, 
1848.     Suppose  they  had  not  brought  an  action  before 
that  day,  could  the  agreement  which  they  had  entered 
into  not  to  do  so,  be  pleaded  in  bar  to  an  action  brought  by 
them  after  that  day  ?  And  if  not,  why  should  their  bringing 
an  action  before  that  day,  to  which  the  agreement  was  a  bar, 
affect  their  right  to  sue  after  the  day  ?    [Cresstoett,  J. — Are 
they  suing  for  the  same  cause  of  action  as  that  for  which  they 
sued  before  ?]    No.    [  Cresswell,  J. — Then  why  did  they  not 
traverse  that  averment?]     The  question  is  rather  for  the 
Court  than  for  a  jury.     [Maule,  J. — It  would  be  clearly 
for  the  jury.]    It  sufficiently  appears  upon  the  record  that 
the  cause  of  action  is  not  the  same,  for  the  breach  is 
different    [Oresswett,  J. — The  cause  of  action  is  the  breach 
of  the  promise,  and  the  promise  is  to  pay  at  maturity.] 
He  Court  did  not  by  the  first  judgment  decide  that  the 
plaintiffs  had  no  right  of  action  against  the  defendant,  but 
°Qly  that  the  action  was  not  then  maintainable.     Suppose 
a  man  brought  an  action  as  executor,  and  he  failed,  because 
'*  turned  out  at  the  trial  that  he  was  an  administrator  and 
**ot  an  executor,  would  the  judgment  in  that  action  be  a 
**^r  to  another  action  in  which  he  sued  as  administrator? 
LUresswell,  J. — There  the  action  is  brought  by  a  different 
X^reon:   in  the  first,  the  declaration  alleges  that  the  de- 
*^ndant  did  not  pay  to  the  executor ;  in  the  second,  that 
**«2  did  not  pay  to  the  administrator.]  In  Robinson's  case  (a), 
*Aie  executors  of  J.  Robinson  brought  an  action  of  debt  on 
^   bond,  and  the  defendant  having  pleaded  by  way  of 
Estoppel,  that  before  the  purchase  of  the  writ  one  of  the 
Pontiffs  had  sued  him  upon  the  same  bond  as  adminis- 
trator, and  had  recovered  judgment,  the  plaintiffs  in  reply 
^eged  the  repeal  of  the  letters  of  administration,  and  that 
**tey  were  executors;  to  which  replication  the  defendant 
^tnurred,   and  judgment   was  given  for    the    plaintiffs; 


1850. 

Overton 

and  Another 

v. 

Harvey. 


(a)  5  Rep.  32  b. 
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"for  it  was  agreed,  that  by  the  former  judgment  the 
plaintiff  was  barred  as  to  the  action  of  the  writ,  sciL,  to 
have  an  action  as  administrator.  But  although  he  then  k 
truth  was  executor,  yet  the  mistaking  of  his  action  is  no  hr  j 
nor  estoppel  to  bring  his  true  action;  as  if  an  heir  bring! 
formedon  in  the  discender,  and  be  barred  therein,  yet  hi 
may  have  a  formedon  in  the  remainder,  or  reverter. 

Maule,  J.  (a) — It  appears  to  me  that  this  plea  is  goo^ 
and  the  replication  bad.     The  declaration  is  on  a  bill  S 
exchange,  in  the  ordinary  form,  and  there  is  a  plea 
in  effect,  that  the  plaintiff  brought  a  former  action  for 
same  promises  and  causes  of  action,  in  which  action  j 
ment  was  recovered  by  the  defendant    It  goes  unn 
probably,  into  details  of  the  grounds  upon  which 
judgment  was  given ;  and  it  is  entirely  owing  to  that, 
the  question  here  arises.     But  I  think  that,  whatever 
have  been  the  grounds  of  the  judgment,  we  must  take  it 
have  been  a  judgment  recovered  for  the  same  cause  of  ac 
There  is  no  incongruity  in  holding,  and  it  is  in  Act 
no  means  impossible  that  the  former  action  was  for  the 
cause  of  action  as  the  present  one.     It  is  averred  in 
plea,  in  express  terms,  to  be  so ;  and  as  it  is  not  denied, 
must  be  taken  to  be  so.     We  have,  therefore,  the  ju 
of  a  competent  Court,  that  the  defendant  go  without  day  i 
respect  of  this  very  cause  of  action.    Then,  are  we  to 
whether  the  Court  was  right  in  giving  this  judgment? 
cannot  do  so.     If  it  be  wrong,  it  can  only  be  reversed  by 
Court  of  error.     The  plaintiffs  do  not  deny  that  ju 
was  given  in  the  former  action  for  the  defendant;  and  wl 
ever  were  the  circumstances  under  which  it  was  given, 
must  take  it  that  the  plaintiffs  ought  never  to  have 
the  former  action  at  all,  nor  this  one,  unless  they  wem 
prepared  to  shew  that  it  was  for  a  distinct  and  different 
cause  of  action. 


(«)  UK*.  C.  J,  wm  shtmg at  Kin  Prius. 
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Cbsbbwbll,  J* — I  am  of  the  same  opinion.     The  plain- 
tiffs having  sued  before,  failed  in  their  action,  and  judgment 
passed  for  the  defendant    Looking  at  the  present  declaration 
alone,  it  would  seem  that  this  action  was  for  the  same  cause 
of  action.    Then  the  plea  sets  out  the  former  judgment,  and 
avers  it  was  for  the  same  cause  of  action.    This  is  not 
denied  by  the  plaintiffs,  and  I  do  not  see  that  the  cause  of 
action  in  the  present  action  must  be  distinct  from  that  in  the 
farmer  one.     The  case  in  Coke's  Reports  (a)  was  different 
There,  it  appeared  that  the  causes  of  action  could  not  have 
been  the  same ;  and  that  being  so,  there  was  no  occasion  for 
a  traverse  of  the  allegation,  that  they  were  the  same.    Here, 
however,  the  cause  of  action  not  only  may  have  been,  but, 
is  far  as  one  can  judge  from  the  whole  record,  probably 
was  the  same  in  both  actions. 
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Williams,  J. — I  am  of  the  same  opinion.  The  causes  of 
action  were  either  the  same,  or  they  were  different  If  they 
Were  the  same,  the  judgment  is  a  bar :  if  different,  the 
obvious  course  was  open  to  the  plaintiffs  of  traversing  the 
averment  that  they  were  the  same  (£). 

Judgment  for  the  Defendant 


(a)  5  Rep.  32  b. 


(b)  Talfourd>  J.,  was  absent. 


*0L.  i. 
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IN  THE  THIRTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA, 


April  19.  Hawkins  v.  Akrill. 

[In  the  Common  Pleas. 

Coram  Wtlde,  (X  J.,  Cresswell,  J.,  WxtHams,  J.,  and 

Talfovrd,  Jm] 

When  a  Judge  MjUSH  moved  for  a  rule,  calling  upon  the  plaintiff* 

at  xsbambers 

dismisses  a       shew  cause  why  the  judgment,  and  all  subsequent  pwt 
STS^^of1  cee<^DSs   *n   d"8    action,  should   not   be    set  aside  fa 

affidavits  in  It  appeared'  that  an  application  for  the  same  purpal 

the  party  ap-     had  been  made,  on  the  12th  of  April,  1850,  to  Moult,  1< 

ffie^   at  Chambers,  who,  after  adjourning  the  summons  to  * 

*"■ wKcitioii    15th,  dismissed  it  on  that  day,  upon  the  ground  that  tk| 

use  fresh  affi-     defendant's  affidavit  did  not  deny  with  sufficient  distinctna^ 

n  that  he  had  been  served  with  the  declaration,  or  with^ 

notice  of  its  having  been  filed.     The  rule  was  now  moi^ 

upon  a  fresh  affidavit  of  the  defendant,  which  denied  thai 

facts  with  the  requisite  particularity. 

Wilde,  C.  J. — Is  not  this  in  effect  an  application  uptf 
the  same  facts  and  for  the  same  object  as  before  the  JudgJ 
but  with  amended  affidavits? 


Haw  dns 

v. 
Akkill. 
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Lush.     The  Court  of  Exchequer,  in  Pike  v.  Davis  (a),        1850. 
held,  that  an  application  which  had  been  refused  upon  the 
merits  at  Chambers  might  nevertheless  be  renewed  to  the 
Court,  and  that  fresh  affidavits  might  be  read  upon  making 
such  renewed  application.    [Williams,  J. — In  2  Chit.  Archb. 
1444, 8th  ed.,  it  is  said :  "  In  the  Court  of  Exchequer  it  would 
seem  that  the  application  to  the  Court  may  be  strengthened 
by  additional  affidavits.     But  this  is  otherwise  in  the  other 
Courts."]     This  Court,  in  Peterson  v.  Davis  (i),  held,  that 
an  application  to  enter  a  suggestion  to  deprive  the  plaintiff 
of  costs  might  be  made  to  the  Court  after  a  previous 
application  for  the  same  purpose  to  a  Judge  at  Chambers, 
and  that  amended  affidavits  might  be  used.     "  The  question 
before  us  now,"  said  JFUde,  C.  J.,  "  is,  whether  it  is  com- 
petent to  the  defendant,  after  such  a  decision  at  Chambers, 
to  come  to  the  Court  to  ask  for  the  same  thing,  either  upon 
the  same,  or  upon  a  new  or  amended,  state  of  facts."    "  The 
quantity  of  business  transacted  at  Chambers  is  so  vast,  that 
there  is  little  time  for  deliberation :  and  it  would  be  very 
inconvenient  to  the  suitors,  and  very  hard  upon  the  Judge, 
if  parties  were  to  be  conclusively  bound  by  an  opinion 
expressed   there.     We   therefore   think  it  but  right  and 
Consonant  with  justice  that  an  unsuccessful  application  at 
Chambers  should  not  be  held  to  preclude  the  party  from 
moving  the   Court  upon  the  same,  or  upon  additional 
materials."     [Wilde,  C.  J. — I  doubt  much  whether  I  ever 
used  the  language  there  attributed  to  me ;  but,  if  I  did,  it 
lad  reference  only  to  matters  of  law,  not  to  matters  of  fact 
CressweU,  J. — In  Peterson  v.  Davis,  the  facts  existed,  but 
they  were  not  discussed  before  the  Judge.    Here  the  Judge 
las  said  that  on  one  side  there  is  an  allegation  that  the 
declaration  was  served,  and  that  there  is  no  sufficient  denial 
of  that  on  the  other ;  the  applicant  comes  now  to  make  a 
Efficient  denial  before  us.] 

(a)  6M.&W.  547 ;  S.  C.  8  Dowl.  387. 

(b)  6  C.  B.  235,  245 ;  S.  C.  6  D.  &  L.  79. 
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Wilde,  C.  J. — Undoubtedly  a  case  of  great  hardship  is 
shewn,  and  the  Court  is  inclined  to  go  as  far  as  possible  to 
entertain  the  application.  But  this  seems  to  be  only  a 
re-agitation  of  precisely  the  same  question  as  that  which 
was  before  the  Judge  at  Chambers ;  and  that  cannot  be 
done. 


CRE88WELL,  J.,  CODCUITed. 

Williams,  J. — This  is  nothing  more  than  an  application 
to  rescind  an  order  of  Maule,  J.,  upon  fresh  materials. 


Talfourd,  J.,  concurred. 


Rule  refused. 


April \9.      The  Birkenhead,  Lancashire,  and  Cheshire  Junction] 

Railway  Company  v.  Cotesworth  and  Others. 

i 

[In  the  Exchequer  of  Pleas. 


Coram  Pollock,  C.  B.,  Parke,  2?.,  Rolfe,  B.,  and 

Piatt,  B.] 

JjEBT  for  calls.     The  declaration  was  in  the  form  pro*^ 
scribed  by  8  &  9  Vict  c   16,  s.  26,  (the   Compank* 
Clauses  Consolidation  Act).    Pleas.    First,  never  indebted; 
secondly,  that  the  defendants  "  were  not  nor  are,  the  holdeit 
of  the  said  shares  modo  et  forma."  ' 

At  the  trial  before  Cresswell,  J.,  at  the  last  Spring  Assiie* 
held  at  Chester,  the  following  facts  appeared.  A  person  rf 
the  name  of  Gilfillan,  was  the  registered  holder  of  tiff; 
shares,  and  two  calls  were  made  in  respect  of  them  it* 
February  and  August,  1849.     He  died  subsequently  to  the 


xm  form  of 
declaration 

firen  by  sect. 
6of8&9 
Vict.  c.  16, 
(the  Com- 
panies* Clauses 
Consolidation 
Act),  is  not 
applicable  to 
an  action 
against  the 
executors  of 
a  shareholder 
for  calls  made 
during  his 
lifetime. 
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latter  dale  and  appointed  Cotesworth  and  two  others  his     L-  M-  9r  R 

|Qf>|\ 

executora;   but  Cotesworth  only  proved  the  will,  power  — '• — 

JSlRKKN* 


being  reserved  to  the  two  others  to  come  in  and  prove     head,  &c 
afterwards.     It  was  contended,  on  the  part  of  the  defend-  Vm 

ants,  that  they  could  not  be  sued  as  executors  in  this   *^BoJ£J£K 
form.    The  learned  Judge  was  of  opinion  that  the  action 
would  not  lie  and  nonsuited  the  plaintiff,  reserving  leave 
to  him  to  move  to  set  aside  the  nonsuit  and  enter  a  verdict 
for  him. 


WeUby    now    moved   accordingly.      The    question    is, 
whether  the  general  form  of  declaration  given  by  the  26th 
section  of  8  &  9  Vict  c.  16,  is  applicable  to  a  case  where 
executors  are  sued  for  calls  which  became  due  in  the  life- 
time of  their  testator.     In  considering  this  question,  the 
whole  of  the  statute  must  be  taken  together,  and  it  must 
oot  be  decided  on  the  construction  of  one  particular  section. 
Section  26  enacts,  that  "  in  any  action  or  suit  to  be  brought 
&y  the  cojnpany  against  any  shareholder  to  recover  any 
ttioney  due  for  any  call  it  shall  not  be  necessary  to  set 
ftjrth  the  special  matter,  but  it  shall  be  sufficient  for  the 
Company  to  declare  that  the  defendant  is  the  holder  of  one 
^hare  or  more  in   the  company  (stating  the   number  of 
Shares),  and  is  indebted  to  the  company  in  the  sum  of  money 
*jo  which  the  calls  in  arrear  shall  amount,  in  respect  of  one 
csdl  or  more  upon  one  share  or  more  (stating  the  number 
^nd  amount  of  each  of  such  calls),  whereby  an  action  hath 
accrued  to  the  company  by  virtue  of  this  and  the  special 
«ct"    It  may  be  said  that  that  section  does  not  apply  to  a 
case  like  the  present;  but  if  it  is  taken  in  conjunction  with 
the  21st  section  it  will  be  found  to  be  applicable.     That 
section  enacts,  that  "the  several  persons  who  have  sub- 
scribed any  money  towards  the  undertaking,  or  their  legal 
^presentatives  respectively,  shall  pay  the  sums  respectively 
80  subscribed,  or  such  portions  thereof  as  shall  from  time 
to  time  be  called  for  by  the  company,  at  such  times  and 
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r°v9LU  L      P'11068  M  8^a^  ^  appointed  by  the  company ;  and  with 
respect  to  the  provisions  herein  or  in  the  special  act  con- 


BlRKRN* 

head,  &&      tained  for  enforcing  the  payment  of  calls,  the  word  '  ahare- 
BailwayCo.  holder>  shaU  exten(j  to  and  include  the  legal  personal 

^^STothpi^  representatives  of  such  shareholder."  [Parker  B. — You 
must  also  look  at  the  27th  section,  which  enacts,  that  "  on 
the  trial  or  hearing  of  such  action  or  suit  it  shall  be  suffi- 
cient to  prove  that  the  defendant  at  the  time  of  making 
such  call  was  a  holder  of  one  share  or  more  in  the  under- 
taking, and  that  such  call  was  in  fact  made,  and  such  notice 
thereof  given  as  is  directed  by  this  or  the  special  act,"  &c 
The  defendants  are  liable  solely  as  executors  on  these 
pleadings.  There  is  no  statement  that  they  are  sued  as 
executors.]  If  that  be  necessary,  no  effect  whatever  is 
given  to  the  21st  section.  [Parke,  B. — It  has  no  applica- 
tion to  the  case  of  a  call  made  in  the  lifetime  of  the  tes- 
tator. According  to  your  argument  there  might  be  two 
shareholders  of  the  same  share  at  the  same  time.  For  if 
you  bring  an  action  in  the  lifetime  of  the  testator,  he 
is  the  shareholder,  and  if,  after  his  death,  you  bring  an 
action  against  his  executor,  he  is  the  shareholder  also, 
which  appears  absurd.] 

Pollock,  C.  B. — For  the  reasons  given  during  the 
argument,  I  think  there  ought  to  be  no  rule,  and  that  the 
nonsuit  was  right 

Parke,  B. — I  am  of  the  same  opinion.  It  is  impossible 
to  contend  that  the  defendants  were  the  shareholders  at  the 
time  when  the  calls  were  made.  So  that  the  26th  section 
under  which  this  declaration  is  framed,  is  altogether  inap- 
plicable to  the  present  case.  Then  as  to  the  21st  section, 
I  think  that  the  words  "  legal  representatives"  in  that  sec- 
tion, applies  only  to  executors  who  are  liable  for  calls  upon 
shares  which  are  in  their  possession.  At  all  events,  it  does 
not  mean  that  the  testator  and  his  executors  are  to  be 
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shareholders  of  the  same  share  at  the  same  time.     I  think     L\*f\Jt  P' 

#  loou. 

that  this  form  of  declaration  is  wrong,  and  that  the  action 
is  not  maintainabla 


Rolfb,  B.,  and  Platt,  B.,  concurred. 


BlRKEN* 
HEAD,  &C 

Railway  Co. 


COTESWORTH 

and  Others. 


Rule  refused. 


The  Duke  of  Brunswick  v.  Sloman  and  Others. 


April  20. 


[In  the  Common  Pleas. 


Coram  Wilde,  C.  J.>   QressweU,  J.,  Williams,  J.,  and 

Talfourd,  J.] 

H.ENN1KER  moved  for  a  rule  to  shew  cause  why  the 
affidavit,  filed  in  this  cause  on  the  17th  of  November,  1849, 
by  Miles,  one  of  the  defendants,  should  not  be  taken  off 
the  file,  final  judgment  had  been  signed  on  the  21st  of 
July,  1849,  and  Miles  had  been  taken  in  execution  in  the 
following  November,  upon  which  he  obtained  a  rule  nisi 
for  his  discharge  from  custody,  upon  the  ground  that  he 
had  been  arrested  against  good  faith.  The  rule  was 
granted  upon  the  affidavit,  which  was  the  subject  of  the 
present  motion;  but  was  afterwards  discharged  upon  the 
ground  that  the  jurat  of  the  affidavit  was  defective.  The 
present  application  was  made  upon  the  grounds  that  the  affi- 
davit contained  statements  prejudicial  to  the  character  of 
the  plaintiff,  and  that,  as  the  affidavit  had  been  decided  to 
be  a  nullity,  it  ought  not  to  be  suffered  to  remain  on  the 
file.  The  affidavit  in  support  of  the  rule  did  not,  how- 
ever, aver  that  the  statements  objected  to,  were  scandalous 
or  irrelevant 


The  Court 
will  not  order 
an  affidavit 
which  is  not 
shewn  to  be 
scandalous  or 
irrelevant,  to 
be  taken  off 
the  file  merely 
because  it 
cannot,  upon 
some  technical 
ground,  such 
as  a  defect  in 
the  jurat,  be 
read  in  the 
cause  in  which 
it  is  filed. 
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Duke  of 

BBUN8WICK 

p. 

Sloman 

and  Others. 


Wilde,  C.  J. — No  sufficient  reason  is  shewn  for  doing 
that  which  is  asked.  It  does  not  appear  that  the  affidavit 
contains  anything  scandalous  or  irrelevant  to  the  motion, 
in  support  of  which  it  was  made ;  and  the  objection,  that 
it  is  inadmissible  upon  some  technical  ground,  such  as  a 
defect  in  the  jurat,  is  no  reason  for  taking  it  off  the  file. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


April  25. 


Spear  v.  Ward. 


[In  the  Common  Pleas. 


Where  a  rule 
for  a  new  trial 
upon  payment 
of  costs  is 
granted,  a  rale 
to  rescind  that 
rule,  upon  the 

S wind  that 
e  costs  hare 
not  been  paid, 
is,  in  the  Com- 
mon Pleas,  a 
rale  nisi  only 
in  the  first 
instance. 


Coram  fVHde,  C.  J.9  Cresswell,  J.,  Williams,  J.,  and 

Talfourd,  J.] 

IN  this  case  the  plaintiff  had  obtained  a  verdict  for  95£, 
but  the  Court,  on  the  23rd  of  January  last,  made  a  rule 
absolute  for  a  new  trial  upon  payment  of  costs.  The 
plaintiff's  costs  were  taxed  on  the  22nd  of  February  at 
116£ ;  and  in  the  following  month  of  April  the  clerk  of  the 
plaintiff's  attorney  demanded  that  amount  of  the  attorney 
of  the  defendant,  who  refused  to  pay  it. 

Channel!,  Serjt.,  now  moved,  upon  an  affidavit  stating 
the  above  facts,  that  the  rule  of  the  23rd  of  January  might 
be  discharged.  The  only  question  is,  whether  the  rule 
now  applied  for  should  be  a  rule  nisi,  or  a  rule  absolute  in 
the  first  instance.  The  authorities  are  conflicting.  In 
Champion  v.  Griffiths  (a),  a  rule  absolute  was  granted  in 


(a)  l  Dowl.  319,  N.  S. 


Ward. 
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the  first  instance;  while  in  Solly  v.  Longford  (a)  a  rule  nisi     L\^A  Pm 
only  was  given.    [WilKams,  J. — In  2  Chit  Archb.  Pr.  1346,  — " — 

OPE  Aft 

8th  ecL,  it  is  said,  a  rule  for  this  purpose  is  absolute  in  the  m». 
first  instance  in  the  Queen's  Bench.  In  the  Exchequer  it 
is  a  rule  nisi,  which  makes  itself  absolute,  if  cause  be  not 
shewn  in  a  limited  time.  In  the  Common  Pleas  it  seems 
to  be  a  rule  nisi.  Wilde,  C.  J. — This  rule  can  only  be  a 
rule  nisi.] 

Per  Curiam. 

Rule  nisi. 

(a)  2  D.  &  L.  250;  13  M.  &  W.  151. 


SIMPKIN8  V.  POTHECARY.  April  25. 

[In  the  Exchequer  of  Pleas. 
Coram  Pollock,  C.  B.9  Parke,  B.9  Rolfe,  B.,  and  Piatt,  B.] 

1  HE  declaration  stated   that  the   defendant  was  sum-  Debt  lies 

moned  "to  answer  the  plaintiff  in  an  action  of  debt,  and  drawer  of  a 

the  plaintiff  demands  of  the  defendant  the  sum  of  236/.  10*.,  £w£8by 

which   he  owes  to  and  unjustly  detains  from  him."    For  the  payee  to 

whom  it  hat 

that,  whereas  the  defendant  on,  &c,  made  his  draft  or  been  delivered 
order  in  writing  for  the  payment  of  money,  called  a  y&  declaration 
banker's  cheque,  and  directed  the  same  to  the  Manager  tf^0*  that  the 

*     '  ~       defendant  was 

of  the   Southampton  Branch  of  the  National  Provincial  summoned  to 

__  twiwAf  the 

Bank  of  England,  and  thereby  required  the  said  manager,  plaintiff  in  an 
&c,  to  pay  to  the  plaintiff  or  bearer  76/.  10*.,  and  then  ^Sned^ 
delivered  the  same  to  the  plaintiff,  who  still  is  the  bearer  count  m  f 

r  cheque,  al- 

thereof ;  and  the  said  manager  did  not  pay  the  said  cheque,  legfag  that  the 

defendant,  in 
consideration 
of  the  premises,  promised  the  plaintiff  to  pay  him  the  amount  of  the  said  draft  or  order  on  request, 
and  contained  also  counts  for  goods  sold  and  delivered,  and  on  an  account  stated.  The  decla- 
ration concluded  with  the  general  breach,  "  Whereby  and  by  reason  of  the  non-payment  of  the 
said  several  moneys,  an  action  hath  accrued,"  &c.  On  motion  in  arrest  of  judgment,  Held,  a  good 
declaration  in  debt,  as  the  allegation  of  a  promise  to  pay  the  cheque  might  be  rejected  as  surplusage. 
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Foham  I.      although  the  same  was  then  presented  to  him,  whereof  the 

— : —  defendant  then  had  due  notice;  and  the  defendant  then, 

Slmpkdis 

v.  in  consideration  of  the  premises,  promised  the  plaintiff  to 

othkcaky.  ^^  ^.^  ^e  amount  Q{  fae  g^  draSt  on  request,  And 
whereas  the  defendant  afterwards,  to  wit,  on,  &c,  was 
indebted  to  the  plaintiff  in  SOL  for  goods  sold  and  de- 
livered ;  and  in  80£  for  money  due  on  an  account  stated ; 
which  said  last  mentioned  several  moneys  were  to  be  paid 
on  request :  whereby,  and  by  reason  of  the  non-payment 
of  the  said  several  moneys,  an  action  hath  accrued  to  the 
plaintiff  to  demand  and  have  of  and  from  the  defendant 
the  said  several  moneys  respectively,  making  together  the 
said  sum  above  demanded ;  yet  the  defendant  has  not  paid 
the  said  sum  above  demanded,  or  any  part  thereof,  to  the 
plaintiff's  damage,  &c.  Pleas,  first  to  the  first  count,  that 
the  defendant  did  not  make  the  cheque,  and  secondly,  to 
the  residue  of  the  declaration,  never  indebted. 

At  the  trial  a  general  verdict  was  entered  for  the  plaintiff. 
A  rule  nisi  having  been  afterwards  obtained  to  arrest  the 
judgment, 

J.  S.  Douglas  shewed  cause.  There  are  two  questions ; 
first,  whether  debt  will  lie  on  a  banker's  cheque,  such  as 
that  described  in  the  first  count;  and  secondly,  whether 
that  is  a  count  in  debt  or  assumpsit  As  to  the  first  point ; 
where  there  is  a  privity  of  contract  between  the  parties 
debt  will  lie.  This  applies  to  bills  of  exchange;  and  a 
cheque  on  a  banker  is  in  effect  an  inland  bill  of  exchange, 
payable  to  the  order  of  the  drawer,  and  must,  therefore, 
be  governed  by  the  same  rules.  Assuming  that  this  is 
so,  Wathins  v.  Wake  (a),  and  Stratton  v.  Hill  (b\  are 
authorities  to  shew  that  debt  will  lie.  In  the  former  case, 
which  was  an  action  by  indorsee  against  his  immediate 
indorser,  Parke,  B.,  said,  "  I  have  also  no  doubt  that  debt 
is  maintainable   in   this  case,   by  reason   of   the   privity 

(a)  7M.&W.  488,  490;  S.  C.  9  Dowl.  242, 

[b)  3  Price,  253. 


SlMPKDTO 

V. 

POTHBCAftY. 
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between  the  parties."  In  Hatch  v.  Trayes  (a)  it  was  held,  L.  M.  #■  P. 
that  debt  might  be  maintained  on  a  promissory  note  by 
payee  against  the  maker,  though  it  did  not  express  that 
it  was  for  value  received,  or  for  any  consideration ;  so  on 
a  bill  of  exchange,  by  the  drawer,  being  also  payee,  against 
the  acceptor.  The  fact  of  one  party  giving  a  cheque  to 
another  is  an  admission  of  a  debt,  and  shews  a  privity 
between  them;  therefore,  an  action  of  debt  will  lie. 

As  to  the  second  point ;  this  is  a  good  count  in  debt,  and 
there  is,  therefore,  no  misjoinder.  There  is  a  good  breach  in 
debt  in  the  general  conclusion  of  the  declaration.  In  Cloves 
v.  WtOianu  (b),  which  was  an  action  of  debt,  it  was  held, 
that  a  count  alleging  that  the  defendant  accepted  a  bill,  and 
promised  to  pay  the  amount,  whereby  an  action  had  accrued 
to  the  plaintiff  to  demand  the  amount,  was  a  good  count  in 
debt  And  that  case  was  recognised  in  Comptan  v.  Taylor  (c). 
In  Brill  v.  Neele  (rf),  and  Dalian  v.  Smith  (e),  there  was 
no  good  breach  in  debt,  and  those  cases  only  establish  that 
a  declaration  in  debt  is  not  good  with  a  breach  in  assumpsit 
But  here  there  is  a  good  breach  in  debt,  and  the  allegation 
of  a  promise  may  be  rejected  as  surplusage,  "  utile  per 
inutile  non  vitiatur."  If  the  allegation  of  the  promise  were 
struck  out,  this  would  still  be  a  good  count;  JEsdaile  v. 
Maclean  (f). 

Barstow,  in  support  of  the  rule.  The  allegation  of  a 
promise  in  the  first  count  shews  that  it  is  a  count  in 
assumpsit,  whereas  the  other  counts  are  in  debt  The 
cases  of  Brill  v.  Neele,  and  Dalton  v.  Smithy  decide 
that  the  statement  of  a  promise  is  a  material  allegation, 
and  not  surplusage;  therefore  the  declaration  is  bad, 
unless  the  Court  decide  that  a  count  in  assumpsit  may  be 

(a)  11  A.  &  E.  702.  (d)  3  B.  &  A.  208 ;  S.  C.  1 

(b)  3  Bing.  N.  C.  868  ;  S.  C.  Chit.  619. 
5  Scott,  68.  (<?)  2  Smith,  618. 

(c)  4  M.  &  W.  138  ;  S.  C.  6  (/)  15  M.  &  W.  277,  282. 
Dowl.  660. 
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Feham  I.     joined  with  a  count  in  debt     In  Smith  v.  Cox  (a)  it  was 

'- —  decided  that,  in  assumpsit  by  the   indorsee   against   the 

v.  drawer  of  a  bill   of  exchange,  if  no  promise  to   pay  is 

othecaby.   jfeg^  fae  count  fo  bad  on  special  demurrer. 

Parke,  B. — This  declaration  is  good  as  a  declaration 
in  debt,  if  the  allegation  of  a  promise  to  pay  may  be 
rejected  as  surplusage.  I  think  it  may  be  so  rejected,  and 
that  Cloves  v.  Williams  (b)  is  an  authority  for  so  doing.  It 
is  true  that  in  that  case  there  was  an  amendment,  and, 
therefore,  it  is  not  entitled  to  so  much  consideration  as 
if  it  had  been  the  formal  decision  of  the  Court  But 
the  same  may  be  said  of  Brill  v.  Neele  (c\  in  which 
Tindal,  C.  J.,  then  counsel  in  the  case,  applied  for  leave 
to  amend,  upon  the  intimation  that  the  case  of  Dalian  v. 
Smith  (d)  was  a  decision  against  him.  Now  Dalton  v. 
Smith  was  not  in  point,  there  being  no  averment  in  the 
declaration  in  that  case  that  the  defendant  was  indebted  at 
alL  In  Brill  v.  Neele  there  was  such  an  averment,  so  that 
there  must  have  been  some  mistake  in  applying  for  leave 
to  amend.  The  cases  of  Cloves  v.  Williams  and  Compton 
v.  Taylor  (e)  are  in  point  in  this  case,  and  are  sufficient 
authorities.  Then,  with  respect  to  the  other  and  principal 
objection,  viz.  that  there  is  no  privity  between  the  parties, 
it  appears  that  the  plaintiff  received  this  cheque  from  the 
defendant,  which  establishes  a  privity  between  them,  and, 
therefore,  an  action  of  debt  in  the  present  instance  is 
maintainable. 

Pollock,  C.  B.,  Rolfe,  B.  and  Platt,  B.  concurred. 

Rule  discharged. 

(a)  11  M.  &  W.  475 ;   S.  C.  (c)  3  B.  &  A.  208. 
2  Dowl.  1035,  N.  S.                               (d)  2  Smith,  618. 

(b)  3  Bing.  N.  C.  868.  (<?)  4  M.  &  W.  138. 
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L.  M.  &  P. 
1850. 


Marsh  v.  Higgins  and  Another.  Apriiii,23t 

[In  the  Common  Pleas. 

Coram  Wilde,  C.  J.,  Cresswell,  J.,  Williams,  J.,  and 

Talfaurd,  J.] 

ASSUMPSIT  (writ  issued  the  2nd  of  July,  1849)  by  The  224th 
indorsee  against  the  acceptors  of  a  bill  of  exchange  for  Bankrupt  Law 
387i  18*.  2d.,  dated  the  7th  of  June,  1847,  payable  four  2J(waw 
months  after  date,  drawn  by  Pitt  and  Maybury  upon,  and  Vict  c  106), 
accepted  by  defendants,  and  indorsed  by  P.  and  M.  to  the  every  deed  of 

i  •    .•/*  arrangement 

plaintiff.  entered  mt0  bj 

Third  plea  (dated  the  1st  of  November,  1849),  that  before  ^^^h 
the  commencement  of  this  suit,  to  wit,  on  the  1st  of  Novem-  of  his  creditors, 
ber,  1847,  by  an  indenture  then  made  between  the  de-  big  on  all  his 
fendants  of  the  first  part,  Charles  Groves  and  Joseph  Fry  ^2&th  pro- 
of  the  second  part,  and  the  several  other  persons  creditors  ▼ides,  that  no 

r  r  such  deed  shall 

of,  or  claimants  for  damages  against  the  said  defendants,  be  binding  on 
who  should  subscribe  and  affix  their  names  and  seals,  or  cuting  creditor, 
otherwise  assent  to  the  said  indenture  of  the  third  part,  the  "uunt"  ^^ 

*      ^  the  expiration 

defendants  assigned  to  C.  G.  and  J.  F.,  their  estate  and  of  three" 

.  ("calendar" 

effects  upon  certain  trusts  for  the  payment  in  the  first  see  sect  276) 
instance  and  in  a  certain  manner,  of  certain  persons  having  J^^*0" 
certain  claims  against  the  defendants,  and  afterwards  for  which  such 

^  #  creditor  shall 

the  payment  of  the  general  creditors  pari  passu ;  and  the  have  had  no- 
creditors  covenanted  with  the  defendants  not  to  sue  them  trader**  of  the 
in  respect  of  any  of  their  debts,  and  that  if  they  should  do  do^o  a  decl 
so,  the  deed  might  be  pleaded  as  a  release  in  bar  of  all  such  ration  upon  a 

bill  of  ex. 

change,  the 
defendants  pleaded  in  bar  of  the  whole  action  that  after  the  bill  became  due,  a  deed  of  arrange- 
ment was  entered  into  between  them  and  six. sevenths  of  their  creditors,  under  the  224th  section ; 
that  the  plaintiff,  to  wit,  on  the  1st  of  November,  1847,  had  notice  from  them  of  the  deed,  and 
that  three  months  elapsed  from  the  notice  before  the  commencement  of  the  suit. 

Held,  upon  motion  for  judgment  non  obstante  veredicto,  that  the  plea  was  bad,  for  not  stating 
that  the  notice  was  pwen  after  the  act  came  into  operation. 

Quart,  whether  it  was  not  also  bad  for  not  stating  that  such  notice  bad  been  given  three 
calendar  months,  Ac. 
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rah™  l      actions.  The  plea  then  averred  that  the  said  deed  was  a  deed 
— — — - —  of  arrangement  within  the  meaning  of  the  provisions  of  the 
v.  12  &  13  Vict  c  106,  with  respect  to  arrangements  by  deed; 

and  Another,  that  at  the  time  of  making  and  entering  into  it  the  defendants 
were  traders  within  that  act ;  that  the  deed  was  signed  by  more 
than  six-sevenths,  to  wit,  by  twelve-thirteenths  in  number 
and  value  of  those  creditors  whose  debts  amounted  to  102. 
and  upwards,  accounting  every  creditor  a  creditor  in  value 
in  respect  of  such  amount  only  as  upon  an  account  fairly 
stated,  after  allowing  the  value  of  mortgaged  property  and 
other  such  available  securities  or  liens  from  the  defendant 
or  either  of  them  would  appear  to  be  the  balance  due  to 
him ;  that  at  the  time  of  making  and  entering  into  the  said 
deed,  the  plaintiff  was  a  creditor  of  the  defendants  in  respect 
of  the  bill  in  the  declaration  mentioned,  and  was  a  creditor 
of  the  defendants  within  the  meaning  of  the  provisions  of 
the  12  &  13  Vict  c.  106,  with  respect  to  arrangements  by 
deed ;  and  the  said  creditors,  so  being  more  than  six-sevenths, 
were  also  at  the  time  of  making,  &c.  the  said  deed  more 
than  six-sevenths,  within  the  meaning  of  the  said  provisions 
with  respect  to  arrangements  by  deed,  in  number  and  value 
of  those  creditors  of  the  defendants  whose  debts  amounted  to 
10/.  and  upwards,  accounting  every  creditor,  &c. ;  that  the 
said  indenture  was  a  deed  of  arrangement  within  the  pro- 
visions of  the  said  act  respecting  arrangements  by  deed ; 
that  before  and  at  the  time  of  making,  &c  the  said  deed,  the 
defendants  suspended  payment,  and  the  plaintiff,  to  wit,  on 
the  1st  of  November,  1847,  had  notice  from  the  defendants 
of  such  suspension  and  of  the  said  deed ;  that  after  the  bill 
became  due,  three  months  from  the  time  at  which  the 
plaintiff  had  notice  from  defendants  of  their  said  suspension 
of  payment  and  of  the  said  deed,  expired  before  the  com- 
mencement of  this  suit,  and  (the  said  deed  having  been  at 
all  times  from  the  making,  &c  and  being  still,  in  force)  the 
said  deed  then  became  and  continued  effectual  and  obliga- 
tory in  all  respects  on  the  said  creditors  by  whom  it  was 
signed  as  aforesaid,  and  upon  the  plaintiff  as  such  creditor  of 
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the  defendants,  and  as  effectual  and  obligatory  in  all  respects    L-  **>  £  **• 

upon  and  against  the  plaintiff  as  if  he  had  executed  the  — — 

same ;  and  that  the  trustees  in  the  said  deed  named  accepted  ». 

the  said  trusts  thereof  and  acted  in  performance  of  the  ^a  Another, 
same.  That  by  reason  of  the  premises,  the  defendants, 
before  the  commencement  of  this  suit,  became  and  were 
released  from  the  claim  and  demands  of  their  said  creditore 
by  whom  the  said  deed  was  so  signed  as  aforesaid,  and 
from  the  debts  and  causes  of  action  in  the  introductory 
part  of  this  plea  mentioned.    Verification. 

Replication,  that  the  plaintiff  had  not  notice  from  the 
defendants  of  their  said  suspension  of  payment  and  of  the 
said  deed  modo  et  forma,  concluding  to  the  country. 
Issue  thereon. 

Upon  the  trial  before  Wilde,  C.  J.,  at  the  sittings  after 
Hilary  Term  last,  in  London,  the  jury  found  a  verdict  for 
the  defendants  upon  this  issue. 

Keating,  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  for  judgment  non  obstante  veredicto,  upon  the  grounds, 
first,  that  the  plea  did  not  shew  that  the  notice  of  the  exe- 
cution of  the  deed  of  arrangement  was  given  subsequently 
to  the  passing  of  the  Bankrupt  Law  Consolidation  Act  (12  & 
13  Vict,  c  106);  and  secondly,  it  did  not  state  that  three 
calendar  months'  notice  was  given  as  required  by  the  act 

Byles,  Serjt  and  Aspland  now  shewed  cause.  First,  it 
is  not  necessary  that  the  notice  should  have  been  given 
since  the  passing  of  the  act.  The  6  Geo.  4,  c.  16,  s.  4, 
provided  that  if  a  composition  deed  was  executed  with  cer- 
tain formalities,  and  certain  requisites  were  complied  with, 
it  should  be  a  valid  instrument  and  not  an  act  of  bank- 
ruptcy; and  a  creditor  who  refused  to  come  into  the 
arrangement  was  left  to  his  remedy  against  the  person  of 
his  debtor,  or  against  any  property  which  the  latter  might 
afterwards  acquire.  By  the  224th  section  of  the  recent 
act,  however,  it  is  provided  that  every  such  deed  "  now  or 
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Volume  l  hereafter  entered  into" — evidently  referring  to  deeds  exe- 
— ■  *  —  cuted  before  the  passing  of  the  act  as  well  as  to  those 
v.  executed  after — "  and  signed  by  or  on  behalf  of  six- 
and  Another,  sevenths  in  number  and  value  of  those  creditors  whose  debts 
amount  to  10£  and  upwards,"  shall  be  as  binding  upon 
creditors  who  have  not  executed  it,  (subject  to  certain  con- 
ditions,) as  upon  those  who  have.  And  then  the  225th 
section,  upon  which  the  present  question  turns,  enacts, 
that  the  deed  shall  not  be  binding  upon  a  non-executing 
creditor  "  until  after  the  expiration  of  three  months  from 
the  time  at  which  such  creditor  shall  have  had  notice  from 
such  trader  of  his  suspension  of  payment,  and  of  such  deed 
or  memorandum  of  arrangement,  unless  such  trader  shall 
within  such  time  obtain  from  the  Court  an  order  or  cer- 
tificate of  the  said  Court  declaring  or  certifying  that  such 
deed  or  memorandum  of  arrangement  has  been  duly  signed 
by  or  on  behalf  of  such  majority  of  the  creditors  as  afore- 
said; and  it  shall  be  lawful  for  the  Court  within  the  district 
of  which  the  trader  shall  have  resided  or  carried  on  business 
for  six  months  next  immediately  preceding  his  suspension 
of  payment  to  make  such  order  or  certificate  on  the  petition 
of  any  such  trader,  and  to  exercise  jurisdiction  in  and  over 
the  matters  of  any  such  application ;  and  no  creditor  who 
shall  not  have  had  fourteen  days'  notice  of  any  intended 
application  for  such  order  or  certificate  as  aforesaid  shall 
be  bound  thereby."  It  will  be  observed,  that  the  Legisla- 
ture, when  speaking  in  this  section  of  that  which  can  only 
be  done  after  the  passing  of  the  act, — even  though  it  be  of 
one  of  two  events  which  precede  the  other  in  point  of  time, 
as  where  it  speaks  of  the  debtor  obtaining  the  certificate, 
which  must  be  got  before  the  deed  is  binding — uses  the 
future  tense  and  not  the  future  perfect ;  and  it  may  therefore 
be  inferred  that  when  it  employs  the  latter  tense  it  intends 
the  enactment  to  have  a  retrospective  operation.  [  Cresswell,  J. 
— Is  there  any  provision  in  the  act  for  giving  a  dividend  to 
the  creditors  who  do  not  execute  ?]  No ;  but  there  seems 
to  be  no  object  for  confining  the  enactment  to  notices 
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given  after  the  passing  of  the  act.     Its  object  is  rather  to     L-  M-  *  p- 
make  that  binding,  which  before  the  passing  of  the  act  was  - 
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not  binding.     [Wilde,  C.  J. — The  general  purview  of  the  v. 
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act  seems  to  be  that  the  creditor  shall  have  an  option  of  ^  Another, 
assenting  to  the  composition  if  he  pleases ;  but  the  con- 
struction contended  for  gives  him  none.  Suppose  that  the 
composition  deed  had  been  entered  into  five  years  ago, 
that  the  estate  had  been  wound  up  under  it,  and  that  the 
debtor  was  now  in  possession  of  ample  meanB  to  pay  those 
creditors  who  did  not  come  into  the  arrangement:  was  it 
the  intention  of  the  Legislature  that  they  should  now  be 
bound  by  that  deed  ?]  Many  of  the  provisions  of  the  act 
are  very  beneficial  to  creditors;  and  therefore,  the  strict 
grammatical  construction  now  contended  for  may  be  the 
less  reluctantly  adopted.  It  is  also  to  be  observed  that  this 
act  contains  no  clause — as  all  former  bankrupt  acts  did — 
that  it  shall  be  construed  beneficially  for  creditors ;  and  the 
Court  will  therefore  be  guided  simply  by  the  natural 
meaning  of  the  words.  \Wilde>  C.  J. — I  do  not  wonder  at 
the  omission,  for  the  Judges  always  said  they  could  not 
understand  the  meaning  of  that  clause.] 

It  may  be  contended  that  the  act  does  not  apply  to  this 
case,  because  it  was  not  passed  until  after  the  action  had 
been  commenced :  but  there  are  several  authorities  against 
that  view.  In  Towler  v.  Chattertan  (a)>  it  was  held  that 
Lord  Tenter deri 8  Act,  (9  Geo.  4,  c.  14), — which  enacts,  that 
no  acknowledgment  of  a  promise  to  pay  a  debt  shall  pre* 
vent  the  operation  of  the  Statute  of  Limitations  unless  such 
acknowledgment  or  promise  shall  be  in  writing, — precluded 
a  plaintiff  from  recovering  a  debt  upon  an  oral  promise  for 
its  payment  made  a  year  before  the  passing  of  the  act  It 
is  true,  that  in  that  case,  the  action  was  not  commenced 
until  after  the  act  had  come  into  operation ;  but  the  same 
construction  was  adopted  in  Milliard  v.  Lenard  (£),  where 
the  action  had  been  commenced  before  the  passing  of  the 

(a)  6  Bing.  258  ;  S.  C.  3  M.  &  P.  019.  (&)  M.  &  M.  297. 

VOL.    I.  8  L.    M.    &    P. 
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Vohtme  i.      act.     So,  in  Freeman  v.  Moyes(a\  it  was  held,  that  exe- 
cutors who  had  commenced  an  action  in  Easter  Term, 


2£ar8h 
9.  1832,  were  liable  to  costs  under  the  31st  section  of  the 

andHAn<Xr.  3  *  4  Wm#  4>  a  42>  which  did  not  come  into  operation 
until  the  1st  of  June,  1833.  The  cases  upon  this  subject 
are  collected  in  Moon  v.  Dm  den  (fl).  [Doe  d.  Payne  v.  The 
Bristol  and  Exeter  Railway  Company  (c),  was  also  referred 
to.]  \_CressioeU>  J. — Ought  you  not  to  have  pleaded  puis 
darrein  continuance?]  This  may  be  considered  as,  in 
effect,  such  a  plea.  It  is  not  a  formal  plea  of  puis  darrein 
continuance,  but  that  is  an  objection  which  should  have 
8een  taken  by  special  demurrer.  It  prays  a  wrong  judg- 
ment, it  is  true ;  but  after  pleading  over,  and  after  verdict, 
the  Court  will  give  such  judgment  as  upon  the  whole  record 
it  thinks  is  the  right  judgment;  Allen  v.  Hopkins  (d); 
Cobbettv.  Grey  (e)  i  Gibbons  v.  VouiUon(f).  Further,  the 
Court  can  see  from  the  record,  that  three  months  must  have 
expired  since  the  act  came  into  operation,  (for  more  than 
three  months  expired  before  the  trial  took  place) ;  and  as  the 
judgment  of  the  Court  must  be  given  upon  the  whole  record, 
it  is  submitted  that  they  cannot,  with  that  fact  appearing 
upon  it,  give  judgment  upon  it  for  the  plaintiff.  In  Charnley 
v.  Winstanley  (g),  which  was  an  action  against  a  husband 
and  wife  for  non-performance  by  the  latter  of  an  award, 
although  the  Court  held  that  the  plaintiff  could  not  recover 
for  the  breach  assigned,  because  the  marriage  was  a  coun- 
termand of  the  authority  of  the  arbitrator,  they  nevertheless 
refused  to  arrest  the  judgment;  because,  finding  upon  the 
record  a  statement  of  the  marriage  by  which  the  female 
defendant  had  put  it  out  of  her  power  to  perform  the  award, 
they  saw  that  she  had  broken  the  covenant  to  abide  by  the 
award.     [They  referred  also  to  Le  Bret  v.  PapiUon  (A).] 

(a)  1  A.  &  E.  338  ;  S.  C.  3  N.         («?)  Exch.,  Mich.  Term,  1849. 
&  M.  883.  (/)  Com.  Pleas,  Mich.  Term, 

(ft)  2  Exch.  22.  1849. 

(c)  6M.&W.  320 ;  per  Parke,         (?)  5  East,  266. 
B.  339.  (A)  4  East,  502. 

(d)  13  M.  &  W.  94. 
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Secondly.    The  three  months  mentioned  in  the  plea     L.M.&P. 

1850 

must  be  understood  to  mean  calendar  months.     The  inter-  • 
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pretation  clause  (sect  276),  enacts,  that  the  word  "month"  v. 

shall  mean  "calendar  month;"  and  as  the  plea  follows  the  and  Mother, 
language  of  the  act,  it  may  be  read  by  the  light  of  that 
clause  (a).  Next,  the  plea  states  that  the  plaintiff  had  notice 
on  the  1st  of  November,  1847 ;  and  although  that  date  is  laid 
under  a  videlicet,  the  videlicet  will  be  rejected  in  order  to 
support  the  plea ;  Ryalls  v.  The  Queen  (i).  Further,  the 
word  t€  month"  is  an  ambiguous  term,  meaning  either  a 
lunar  or  a  calendar  month;  Lang  v.  Gale(c);  Cockett  v. 
Gray{d)\  Titus  v.  Lady  Preston  (e).  [WiUiams>  J.,  re- 
ferred to  Simpson  v.  Margitson  (/).]  And  even  if  it  meant, 
when  the  plea  was  pleaded,  a  lunar  month,  it  acquired  the 
meaning  of  a  calendar  month  after  the  plaintiff  had  pleaded 
over ;  Hobson  v.  Middleton  (g).  Lastly,  the  jury  have  found 
that  the  plaintiff  had  three  calendar  months'  notice ;  for 
that  was  involved  in  the  issue  taken  by  the  replication,  and 
the  Judge  will  be  presumed  to  have  told  the  jury  that  the 
notice  was  a  three  calendar  months'  notice. 

Keating  and  Winston,  in  support  of  the  rule.  The 
6  Geo.  4,  c.  16,  s.  4,  did  not  affect  the  rights  of  a  non- 
assenting  creditor  further  than  by  declaring  that  a  com- 
position deed  should,  under  certain  circumstances,  not  be 
deemed  an  act  of  bankruptcy.  The  224th  section,  therefore, 
has  introduced  a  very  important  change  in  the  position  of  a 
creditor  whose  debtor  has  entered  into  a  composition  deed. 
That  section  sweeps  away  all  his  rights  in  every  case  where 
the  debtor  has  compounded  to  the  satisfaction  of  six-sevenths 
of  those  who  have  claims  upon  him,  however  unfair  the 
terms  of  that  composition  may  be  to  the  other  seventh ;  and 

(a)  See  however  Parker  v.  QiU9  (d)  3  B.  &  B.  186;  S.  C.  6 
5  D.  &  L.  21.  Moore,  483. 

(b)  Exch.  Ch.  Error  from  Q.  (e)  l  Stra.  652. 

B.,  Hil.  Vac.  1849.    See  Nash  v.        (/)  11  Q.  B.  23.    See  Parker 
Brown,  6  D.  &  L.  329.  v.  Gill,  5  D.  &  L.  21. 

(c)  1  M.  &  S.  111.  la)  6  B.  &  C.  295. 

s  2 
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Volume  I.       the  Court  will  not  willingly  give  such   an   enactment  a 
-  retrospective  effect.     Besides,  taking  the  view  least  favour- 
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v.  able  to  the  plaintiff,  the  225th  section  is  ambiguous,  and 

and  Another.    ^ere  are  numerous  authorities  which  establish  that  nothing 
but  very  clear  and  unambiguous  language  will  make  an 
act  retrospective.     Moon  v.  Durden  (a)9  and  Hitchcock  v. 
Way  (b\  are  strong  instances  of  the  disinclination  of  the 
Courts  to  give  an  ex  post  facto  operation  to  an  act  which 
interferes  with  a  previously  vested  right     Even  if  it  had 
been  shewn  that  the  language  of  the  225th  section  was 
ambiguous,  the  Court  would  not  give  it  the  construction 
contended  for  on  the  other  side.     But  it  is  submitted,  that 
the  language  is  not  ambiguous,  but  is  clearly  prospective  only. 
It  is  true  that  the  words,  "  shall  have  had,"  in  the  beginning 
of  the  section,  may  or  may  not  be  retrospective,  and  the 
Legislature  might  properly  use  them  whether  their  intention 
was  to  refer  to  the  past  or  to  the  future ;  but  the  same  words 
are  again  used  at  the  end  of  the  same  section — "and  no 
creditor  who  shall  not  have  had  fourteen  days'  notice,"  &c 
— in  a  sense   necessarily  prospective   only,  (because  the 
power  of  granting  a  certificate  is  given  for  the  first  time  by 
the  act),  and  the  same  sense,  it  will  be  presumed,  attaches 
to   them  in   the   earlier  part  of  the  section.     The  plea, 
therefore,  is  bad,  because  it  merely  states  that  three  months 
had  elapsed  between  the  giving  of  the  notice  and  the  com- 
mencement of  the  suit,  and  not, — what  the  act  requires  in 
order  to  give  validity  to  the  deed, — that  three  months  elapsed 
between  the  giving  of  a  notice  after  the  passing  of  the  act 
and  the  commencement  of  the  suit.     Further,  the  Court, 
looking  at  the  whole  record,  will  see  that  at  the  time  when 
the  plea  was  pleaded,  (1st  of  November,  1849),  three  months 
could  not  have  expired  from  the  date  of  a  notice  given  after 
the  act  came  into  operation,  viz.,  the  11th  of  October,  1849. 
With  respect  to  the  meaning  of  the  word  "  month,"  all 
the  cases  cited  on  the  other  side,  are  cases  where  the  word 
occurred  in  mercantile  or  other  contracts ;  and  there,  it  is 

(a)  2  Exch.  22.  (If)  6  A.  &  E.  943 ;  S.  C.  2  N.  &  P.  72. 
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not  disputed,  the  word  may  be  construed  as  either  a  lunar     L  MJf  ?- 
or  a  calendar  month,  according  to  the  intention  of  the  '- — 

Marsh 

parties.     But  here  the  word  is  found  in  a  plea,  and  there  p. 

is  no  authority  shewing  that  in  that  case  the  Court  can  MdAnither. 
give  it  any  other  than  its  ordinary  legal  meaning.  The 
effect  of  a  verdict  need  not  be  considered  here,  because  the 
replication  did  not  raise  the  question  whether  there  had 
been  a  three  months'  notice,  but  only  traversed  the  aver- 
ment in  the  plea,  that  the  plaintiff,  to  wit,  on  the  1st  of 
November,  1847,  had  had  notice  from  the  defendants  of 
the  deed.  As  to  rejecting  the  videlicet,  it  is  obvious  that 
it  was  introduced  for  the  very  purpose  of  preventing  the 
defendants  from  being  tied  down  to  the  time  as  laid  under  it ; 
and  if  notice  had  been  proved  to  have  been  given  on 
a  different  day,  the  plaintiff  could  hardly  have  insisted  at  the 
trial  that  the  variance  was  fatal. 

Wilde,  C.  J. — The  Court  is  placed  in  great  difficulty  by 
this  act  of  Parliament,  and  we  are  by  no  means  enabled  to 
come  to  a  satisfactory  conclusion  on  many  parts  of  it.  But 
in  construing  any  act  of  Parliament  we  must  adopt  the 
general  principle  of  legislation  and  of  law,  that  acts  are  not 
to  have  a  retrospective  operation,  unless  that  effect  be  given 
them  by  express  language.  It  undoubtedly  often  happens 
that  the  Legislature  considers  it  necessary  to  give  acts 
that  operation  to  a  limited  extent;  but  the  extent  to 
which  it  is  given  is  expressed  in  clear  language.  This 
act,  for  instance,  was  intended  to  be  retrospective  to 
the  extent  of  making  valid  certain  deeds  made  before 
it  was  passed.  It  is,  however,  contended,  that  it  is  re- 
trospective in  another  respect,  and  in  a  respect,  too,  quite 
inconsistent  with  the  ordinary  course  of  legislation  and 
of  legal  experience,  viz. :  by  attributing  to  it  the  effect  of 
taking  away  an  action  well  commenced  on  a  vested  right. 
Now,  considering  how  many  legal  minds,  in  both  houses  of 
Parliament,  were  applied  to  this  act,  it  must  have  been  well 
known  to  the  Legislature,  that  distinct  language  was  neces- 
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r^JJ*  /#     sary  to  give  it  a  retrospective  operation.     We  have  given 
— — — - —  the  act  great  attention,  with  the  view  of  finding  whether  a 
v.  retrospective  meaning,  to  the  extent  contended  for,  can  be 

and  Another,  found  in  it;  but  we  are  unable  to  find  any  such  meaning. 
Certain  expressions  were  relied  upon  as  shewing  that  it 
necessarily  had  that  effect;  but  we  find  that  these  same 
words  were  used  where  they  clearly  could  have  only  a  pro- 
spective meaning.  Therefore,  without  occupying  time  in 
going  into  an  examination  of  the  various  provisions  of  the 
act,  it  is  sufficient  to  say  that  acts  of  Parliament  are  not  to 
be  construed  as  retrospective,  except  where  the  Legislature 
has  clearly  expressed  an  intention  that  they  shall  have  that 
effect ;  and,  adopting  that  general  and  well  known  principle 
of  construction,  I  think  that  this  action  was  well  brought  at 
the  time  when  it  was  commenced,  and  that  there  is  nothing 
in  the  act  to  take  away  that  vested  right 

Cresswbll,  J. — I  am  entirely  of  the  same  opinion.  At  the 
time  when  the  action  was  brought,  the  plaintiff  had  a  right 
to  maintain  it,  and  the  defendants,  who  rely  on  the  statute, 
must  make  out  that  it  takes  away  that  right  If  they  leave 
the  matter  ambiguous,  they  must  fail ;  for  it  is  for  them  to 
make  out  that  the  act  has  that  meaning.  I  am  by  no  means 
satisfied  that  the  statute  has  that  meaning :  it  may  be  so, 
but  I  cannot  see  that  it  is  so ;  and  construing  the  act  accord- 
ing to  the  general  rule,  I  should  say  that  its  operation  is 
prospective  only.  Undoubtedly  the  words  at  the  commence- 
ment of  the  225th  section  are  capable  of  a  retrospective 
operation,  but  the  same  words  are  again  introduced  at  the 
end  of  the  same  section,  where  they  can  only  be  prospective. 
Two  or  three  instances  were  cited,  on  shewing  cause,  where 
statutes  have  been  held  to  have  a  retrospective  effect,  and 
to  take  away  a  vested  right  No  doubt  such  cases  have 
occurred, — whether  intentionally  or  not,  it  is  not  for  us  to 
inquire, — but  in  all  of  them  the  words  were  clear.  One  of 
the  instances  cited  was  a  case  under  the  9  Geo.  4,  c.  14, 
commonly  called  Lord  TenterderCs  Act,  which  was  passed 
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for  relieving  parties  from  difficulties  arising  from  the  prin-   Lt  **.*  P. 

ciple  that  new  verbal  promises  were  supposed  to  revive  old  — — 

debts.     The  language,  however,  of  that  statute  is,  that  "  no  v. 

acknowledgment  or  promise  by  words  only  shall  be  deemed  m&  Another. 
sufficient  evidence  of  a  new  or  continuing  contract"  Now, 
the  time  for  deciding  what  is  and  what  iB  not  evidence  of  a 
new  contract,  is  when  the  trial  of  the  cause  takes  place ;  and 
when  the  act  told  the  Judge  what  was,  and  what  was  not 
evidence  at  that  time,  he  could  not  avoid  deciding  in 
obedience  to  it  I  think,  therefore,  that  as  the  defendants 
have  failed  to  satisfy  us  that  the  statute  should  have  a 
retrospective  operation,  our  judgment  must  be  for  the 
plaintiff. 

Williams,  J. — I  am  of  the  same  opinion.  The  general 
rule  of  construction  is,  that  a  new  law  shall  be  applied  to 
future,  and  not  to  past  transactions.  That  rule  prevents  a 
retrospective  operation  being  given  to  a  statute,  except 
where  an  intention  that  it  shall  have  that  operation  is 
clearly  expressed.  I  can  find  no  such  intention  expressed 
here,  and,  I  therefore  think,  that  the  enactment  must  be 
construed  as  prospective  only. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  general 
rule  of  construction  is  not  denied ;  and  its  application  seems 
perfectly  clear.  The  words  of  the  act  are  that  the  deed 
shall  not  be  binding  "  until  after  the  expiration  of  three 
months  from  the  time  at  which  such  creditor  shall  have  had 
notice  from  such  trader  of  his  suspension  of  payment,  and  of 
such  deed  or  memorandum  of  arrangement,  unless  such 
trader  shall  within  such  time  obtain  from  the  Court  an  order 
or  certificate,"  &c.  Now,  the  "  such  time"  within  which  the 
order  is  to  be  obtained  must  obviously  be  a  time  after  the 
passing  of  the  act,  and,  therefore,  the  three  months  from  the 
expiration  of  which  the  deed  is  to  be  binding,  must  be  three 
months  after  the  passing  of  the  act.  It  was  suggested,  that 
the  Court  would,  upon  looking  at  the  whole  record,  see  that 
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three  months  had  elapsed  after  the  passing  of  the  act,  and 
would  give  judgment  accordingly.  But  that  is  a  miscon- 
struction of  the  rule,  that  the  Court  is  to  give  judgment 
upon  the  whole  record ;  the  meaning  of  it  is,  that  the  Court 
will  give  judgment  upon  the  pleadings  as  they  are,  and  not 
as  they  might  possibly  have  been.  The  question  is,  whether 
this  is  a  good  plea :  in  my  opinion,  it  is  not,  and  therefore, 
I  think,  that  this  rule  should  be  made  absolute. 


Rule  absolute  to  enter  judgment  for  the 
Plaintiff,  non  obstante  veredicto. 


April  26.      Gould  v.  The  Staffordshire  Potteries   Waterworks 

Company. 


[In  the  Exchequer  of  Pleas. 
Coram  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B.] 

LlEBT  upon  an  award  made  under  the  Lands  Clauses' 
Consolidation  Act,  (8  &  9  Vict  c.  18.)  The  declaration, — 
after  stating  that  the  defendants  required  certain  lands  of 
the  plaintiff  for  the  purpose  of  their  railway;  that  the 
defendants  offered  the  plaintiff  the  sum  of  S59L  3s.  11£</. 
as  compensation;  that  they  came  to  no  agreement;  that 
two  arbitrators  were  duly  appointed  under  the  act  to  settle 
and  determine  the  amount  of  purchase  money  to  be  paid 
by  the  defendants;  and  that  the  said  arbitrators,  before  they 
entered  upon  the  matters  referred  to  them,  duly  nominated 

the  costs  are 

to  be  "  settled  by  the  arbitrators,"  not  mentioning  the  umpire.     Held,  that  where  the  award  is 

made  by  the  umpire,  he  is  the  proper  person  to  settle  the  costs. 

Held  also,  that  the  settlement  of  the  costs  is  good,  although  such  instrument  is  not  made  and 
published  till  more  than  three  months  after  the  matter  was  referred  to  arbitration. 

Held  also,  that  an  averment  that  the  umpire  "  was  required  by  the  plaintiff  to  settle  and 
determine  the  costs  to  be  paid  by  the  defendants  to  the  plaintiff,  under  the  Lands'  Clauses  Con- 
solidation Act,"  sufficiently  imports  that  the  umpire  had  authority  to  settle  the  costs  under  sect  34. 


An  award 
made  under 
the  Lands' 
Clauses  Con- 
solidation Act 
(8  &  9  Vict, 
c.  1 8),  is  valid, 
although  the 
costs  are  not 
settled  in  the 
award  itself, 
but  by  a  sepa- 
rate and  sub- 
sequent in- 
strument. 

Sect.  34 
directs  that 
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and  appointed  one  Richard  Sutton  Ford  to  be  umpire,  to    L-  M-  £  P- 
decide  on  any  such  matters  on  which  they  should  differ, 


— alleged  that  "  afterwards    and  within    three   calendar  v. 

months  after  the  expiration  of  the  said  enlarged   time,  ^J^Soni. 
and  within  three  months  after  it  devolved  upon  the  said  ****  Watb*. 

•         i  •  j     woeo  Co. 

Richard  Sutton  Ford  as  aforesaid  to  determine  the  said 
matters  referred,  to  wit,  on  the  1 3th  day  of  February,  1849, 
he  the  said  Richard  Sutton  Ford  took  upon  himself  the 
burthen  of  the  said  umpirage,  and  deliberately  and  having 
heard,  examined,  and  considered  the  allegations,  witnesses 
and  evidences  of  both   the   said  parties  concerning  the 
premises,  within  the  said  three  months  as  aforesaid,  to  wit, 
on  the  day  and  year  last  aforesaid,  made  and  published  his 
award  in  writing,  under  his  hand  and  seal,  bearing  date, 
to  wit,  the  day  and  year  last  aforesaid,  between  the  said 
parties,   of  and  concerning  the  premises,  in  manner  and 
form  following,  that  is  to  say,"  &c.     The  declaration  then 
stated  the  award,  which  found  the  amount  of  the  purchase 
money,  to  be  paid  by  the  defendants  to  the  plaintiff,  to  be 
820£ ;  and  then  averred  "that  the  said  sum  of  359Z.  3*.  1  \\d. 
was  and  is  a  much  smaller  sum  than   the  said   sum   so 
awarded  to  the   plaintiff  as  aforesaid;    whereof  the  said 
Richard  Sutton  Ford  afterwards,  to  wit,  on  the  23rd  of  June, 
1849,  had  notice,  and  was  then  required  by  the  plaintiff 
to  settle  and  determine  the  costs  to  be  paid  by  the  de- 
fendants to  him  the  plaintiff,  under  and  by  virtue  of  the 
said  Lands  Clauses'  Consolidation  Act,  1845;  and  there- 
upon the  said  Richard  Sutton  Ford,  to  wit,  on  the  day 
and  year  last  aforesaid,  by  an  instrument  in  writing  under 
his  hand  and  seal,  bearing  date,  to  wit,  the  day  and  year 
aforesaid,  duly  settled  the  costs  of  the  plaintiff  of  the  said 
arbitration,  and  thereby  ascertained  and  settled  the  same 
to  be,  and  they  in  fact  were,  the  sum  of  260/.,  and  did 
thereby  direct  the  same  to  be  paid  by  the  defendants  to 
the  plaintiff;  which  said  award,  and  which  said  last-men- 
tioned instrument  in  writing  were  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  duly  delivered   by  the   said 
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Fohmg  I.      umpire  to  the  defendants,  and  they  then  had  notice  thereof," 

— - '• —  &c.     Breach  non  payment  of  the  sums  awarded.     To  the 

Gould  r  * 

v.  damage,  &c 

smuTpoTrE-       Special  demurrer  and  joinder, 
urea  Water- 
works Co. 

Watson,  ( WiUes  with  him)  in  support  of  the  demurrer. 

This  demurrer  raises  the  question,  how  costs  are   to  be 
determined  in  cases  of  arbitration,  under  the  Lands  Clauses' 
Consolidation  Act,  (8  &  9  Vict  c.  18,)  where  the  sum  awarded 
by  the  arbitrator  is  larger  than  the  sum  claimed  by  the  plain- 
tiff.   The  first  objection  is,  that  the  arbitrator  ought  to  have 
found  as  to  the  costs  upon  the  face  of  the  award ;  for  after 
its  publication  he  is  functus  officio,  and  the  separate  instru- 
ment is  void.     This  question  depends  upon  the  true  con- 
struction of  the  act     The  23rd  section  provides  that  if  the 
compensation  claimed  or  offered  exceeds  50/1,  the  party 
claiming  may  signify,  by  notice  in  writing  to  the  promoters 
of  the  undertaking,  his  desire  to  have  the  question  settled 
by  arbitration.   Sect  25,  provides  for  the  appointment  of  an 
arbitrator  by  each  party;  and  sect  27  enacts,  that  "where 
more  than  one  arbitrator  shall  have  been  appointed  such 
arbitrators  shall,  before  they  enter  upon  the  matters  referred 
to  them,  nominate  and  appoint,  by  writing  under  their 
hands,  an  umpire  to  decide  on  any  such  matters  on  which 
they  shall  differ,  or  which  shall  be  referred  to  him  under 
the  provisions  of  this  or  the  special  act"    It  is  observ- 
able  that  no  form  of  submission  to  arbitration   is  given. 
Sect  34  directs  how  the  costs  are  to  be  settled  and  borne, 
enacting,  that  "  all  the  costs  of  any  such  arbitration,  and 
incident  thereto,  to  be  settled  by  the  arbitrators,  shall  be 
borne  by  the  promoters  of  the  undertaking,   unless   the 
arbitrators  shall  award  the  same  or  a  less  sum  than  shall 
have  been  offered  by  the  promoters  of  the  undertaking,  in 
which  case  each  party  shall  bear  his  own  costs  incident  to 
the  arbitration,  and  the  costs  of  the  arbitrators  shall  be 
borne  by  the  parties  in  equal  proportions."    The  right  to 
costs  depends  on  whether  the  sum  awarded  is  larger  or 
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smaller  than  the  sum  tendered,  and  the  question  in  the     ■**  *•  £  Pm 
present  case  is,  whether  they  can  be  settled  and  awarded  - 


Gould 

by  a  separate  instrument      It  is  submitted    that  they  ». 

cannot     [Piatt,  B. — The  submission  here  is  only  of  the  BHi^Parra- 

amount  of  compensation ;  in  an  ordinary  submission  the  WM  Wao?*" 

costs  are  mentioned.     Does  not  the  umpire  act  under  two 

separate  authorities,  one,  the  agreement  of  the  parties,  the 

other,  the  act  of  Parliament?    Parke,  B. — He  has  only  to 

decide  the  value  of  the  land.]     In  Quick  v.   The  London 

and  North  Western  Railway  Company  (a)  it  was  decided 

by  Erie,  J.,  that  the  provisions  of  the  34th  section  imposed 

on  arbitrators  the  duty  of  ascertaining  whether  the  right 

to  costs  arises,  and  of  including  it  in  their  award  when  it 

exists.     In  Morgan  v.  Smith  (i)  it  was  held,  that  where, 

by  an  order  of  reference  at  nisi  prius,  the  costs  of  the 

reference  were  to  be  in  the  discretion  of  the  arbitrator, 

who  should  ascertain  the  same,  he  was  bound  to  ascertain 

and  determine  the  costs  of  the  reference.     So  here,  by  the 

34th  section,  the  costs  are  to  be  "  settled n  by  the  arbitrator. 

After  the  award  is  once  made  it  cannot  be  re-opened  to 

settle  the  costs ;  they  must  be  found  in  the  usual  way  as 

part  of  the  original  award. 

Secondly,  even  supposing  the  Court  should  hold  that  the 
costs  may  be  determined  by  a  separate  instrument  the  umpire 
is  not  to  decide  the  amount  of  costs.  By  section  27,  the 
umpire  is  only  to  decide  on  such  matters  on  which  the  arbi- 
trators differ;  so  that  if  there  were  three  questions  to  be 
settled,  and  only  one  on  which  the  arbitrators  differed,  the 
umpire  is  to  decide  on  that  alone.  Here  it  does  not  appear 
that  the  arbitrators  did  differ  as  to  the  costs.  [Pollock,  C.  B. — 
Sect  34  says  only,  that  the  costs  are  to  be  settled  by  the 
"arbitrators;"  is  not  that  to  be  read  "arbitrators  or  umpire?" 
It  must  mean  that  the  costs  are  to  be  settled  by  the  person 
who  arbitrates.]     The  umpire  is  expressly  mentioned  in 

(a)  5  D.  &  L.  685. 

(6;  9  M.  &  W.  427;  S.  C.  1  Dowl.  617,  N.  S. 
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Volume  L      other  parts  of  the  act,  as  in  ss.  32  and  33.     It  is  as  easy 
-  for  the  arbitrators  to  assess  the  costs  as  the  umpire. 


v.  Thirdly,  the  award  was  not  made  within  three  months 

shirVpotte-  &fter  tne  appointment  of  the  arbitrators,  inasmuch  as  the 

ansa  Water-  declaration  does  not  allege  that  the  instrument  awarding 
works  Co.  #       ^  ° 

costs  was  made  within  three  months.  Sect  23  enacts,  that 
"  if  when  the  matter  shall  have  been  referred  to  arbitration, 
the  arbitrators  or  their  umpire  shall  for  three  months  have 
failed  to  make  their  or  his  award,  or  if  no  final  award  shall 
be  made,  the  question  of  such  compensation,  shall  be  settled 
by  the  verdict  of  a  jury." 

A  fourth  objection  is,  that  the  averment  in  the  declara- 
tion that  the  umpire  was  "required  by  the  plaintiff  to 
settle  and  determine  the  costs  to  be  paid  by  the  defendants 
to  the  plaintiff,  under  and  by  virtue  of  the  said  Lands 
Clauses9  Consolidation  Act,"  does  not  import  a  proper 
submission,  or  that  he  took  upon  himself  the  burthen  as 
arbitrator. 

Martin,  fJVehby  with  him),  in  support  of  the  declara- 
tion, was  stopped  by  the  Court 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff 
is  entitled  to  judgment.  The  third  point  is,  that  the 
award  was  not  made  within  three  months  after  the  appoint- 
ment of  the  arbitrator ;  but  the  decision  of  the  umpire  as 
relates  to  the  costs  is  no  part  of  the  award,  it  merely 
creates  a  debt  which  becomes  due  when  the  costs  are 
settled.  The  fourth  point  fails  for  the  same  reason.  As 
to  the  first  objection,  I  may  observe,  that  it  is  inconsistent 
with  the  second ;  for  if  the  costs  ought  to  be  settled  by  the 
award  itself  the  second  objection  could  not  arise :  but  I 
think  neither  tenable.  The  result  of  the  34th  section  is, 
that  costs  are  no  part  of  the  award  but  are  only  to  be 
settled  by  the  arbitrator;  his  only  duty,  quoad  the  award, 
was  to  decide  the  amount  of  compensation.     The  costs 
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depend  upon  the  rules  laid  down  in  the  34th  section,  the     l~  M.$  P. 
amount  of  them  only  being  determined  by  the  person  who  - 


Gould 
makes  the  award.     It  is  true   that  the  decision   of  The  ». 

London  and  North  Western  Railway  Company  v.  Quick  (a),  gg^  pottb. 
is  contrary  to  this  view ;  but  the  rule  was  there  properly  WB8  Wa£e^ 
discharged,  it  being  better  that  the  question  should  be  dis- 
cussed in  an  action  brought  to  enforce  the  award  than  on 
motion.  As  to  the  second  point,  I  think  that  the  word 
"arbitrators"  in  the  34th  section,  includes  the  umpire, 
so  that  the  costs  are  to  be  settled  by  that  person  who 
makes  the  award ;  and  referring  to  the  interpretation 
clause,  section  3,  which  enacts,  that  "  unless  there  be  some- 
thing either  in  the  subject  or  context  repugnant  to  such 
construction  ;"  "  words  importing  the  singular  number  only 
shall  include  the  plural  number,  and  words  importing  the 
plural  number  only  shall  include  the  singular  number;" — 
the  word  "arbitrators"  may  mean  arbitrator  or  umpire, 
or  two  or  more  arbitrators.  The  act,  however,  clearly 
means  that  the  same  person  who  made  the  award  shall 
settle  the  costs.  It  is,  I  think,  perfectly  plain,  that  the 
umpire  who  made  this  award  is  to  determine  the  amount  of 
the  costs ;  and  that  amount  is  to  depend  on  whether  the 
award  of  compensation  is  for  the  same  or  a  less  sum  than 
was  offered  by  the  promoters  of  the  undertaking.  The 
sum  so  offered  forms  no  element  at  all  in  the  award  of  the 
arbitrators  or  umpire ;  but  when  the  amount  of  compensation 
has  been  awarded,  it  then  appears  by  comparing  it  with  the 
sum  offered,  which  party  is  entitled  to  costs.  If  the  sum 
offered  by  the  promoters  was  the  same  or  a  greater  sum 
than  that  awarded,  then  each  party  pays  his  own  costs ;  but 
if  not,  then  the  person  who  has  made  the  award  is  to  settle 
the  costs ;  that  is,  he  is  to  tax  the  amount  of  the  costs :  and 
when  that  settlement  has  been  made,  the  promoters  are  to 
bear  the  costs  of  the  reference  so  settled  by  the  person  who 
made  the  award. 

(<*)  5  D.  &  L.  685. 
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r<tTn L         Parke,  B. — I  am  of  the  same  opinion.    I  think  all  four 


-  objections  are  untenable.  As  to  the  first  and  most  important, 
v.  — that  the  arbitrator  or  umpire  ought  to  include  the  taxation 

gams  Pom-  of  costs  in  his  award, — the  reason  why  in  an  ordinary  arbi- 
^Hj^r^  tration  all  must  be  included  in  the  award  is,  that  all  is 
referred  to  the  arbitrator  by  the  agreement  of  the  parties ; 
but  here,  the  only  question  is,  did  the  Legislature  mean  that 
all  done  by  the  arbitrator  or  umpire  should  be  included  in 
one  award?  I  think  it  clear  that  the  Legislature  did  not 
intend  that  all  the  matters  in  dispute  should  be  referred  to 
the  arbitrators.  They  are,  in  truth,  valuers,  not  arbitrators; 
they  have  no  power  to  hear  any  evidence  as  to  what  was 
the  amount  of  the  previous  tender,  so  as  to  form  any  ground 
of  determination  as  to  who  should  pay  costs.  As  to  the 
second  point, — that  the  arbitrators,  and  not  the  umpire,  are 
to  settle  the  costs, — the  rule  always  followed  in  the  construc- 
tion of  statutes  is  to  take  the  words  in  their  grammatical 
sense,  unless  some  inconvenience  or  incongruity  would 
result  from  so  doing.  Now  in  the  34th  section,  when  the 
word  "arbitrators"  occurs  in  the  latter  part — "  the  costs  of 
the  arbitrators  shall  be  borne  by  the  parties  in  equal  por- 
tions"— we  must  read  " arbitrators*  as  "arbitrators  or 
umpire  f  and  this  being  so,  we  must  read  it,  when  it  occurs 
in  the  former  part  of  the  section,  in  the  same  way.  We 
are  not  bound  to  give  so  much  weight  to  the  decision  of 
my  Brother  Erie,  as  if  it  had  been  a  decision  by  the  full 
Court;  but,  I  confess,  I  think  he  was  misled  by  a  supposed 
analogy  between  this  and  the  case  of  an  ordinary  award, 
where  the  powers  of  the  arbitrator  are  determined  by  the 
submission  of  the  parties. 

As  to  the  two  last  objections.  The  first  is,  that  it  does 
not  appear  that  the  umpire  settled  the  costs  within  three 
months  after  the  matter  was  referred  to  him.  It  is  true, 
the  statute  requires  the  award  as  to  the  amount  of  compen- 
sation to  be  made  within  three  months  after  the  reference, 
but  nothing  is  said  about  the  costs  being  settled  within 
that  time.     It  was  argued  that  delay  in  settling  the  costs 
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would  be  productive  of  inconvenience,  but  the  party  en-    L'J%'$  p' 

lo50. 


titled  to  them  can  at  any  time  call  on  the  arbitrators  or  -     „ 

Gould 

umpire  to  settle  them.     And  whenever  the  party  does  call  v. 

on  them,  they,  having  accepted  the  office  of  referees,  must  BHIBE  potts. 
perform  the  whole  of  the  trust  reposed  in  them,  and  indeed  B^B^A^" 
might  be  compelled  by  mandamus  to  do  so.  The  last  ob- 
jection is,  that  there  is  no  sufficient  averment  in  the  decla- 
ration that  the  umpire  was  empowered  to  settle  the  costs 
under  the  powers  given  by  the  act  But  it  states  that  the 
umpire  was  required  by  the  plaintiff  to  settle  the  costs 
under  the  act,  and  that  he  did  so ;  and  this,  I  think,  is  all 
that  is  necessary. 

Rolfe,  B. — I  am  of  the  same  opinion.  But  for  the  case  of 
Quick  v.  The  North  Western  Railway  Company  (a\  I  should 
have  had  no  doubt,  for  the  costs  are  not  to  be  taxed  at  all 
until  the  award  is  made;  and  by  looking  at  the  amount 
awarded,  and  other  matters  to  which  the  award  has  no 
reference,  the  relation  between  the  sura  awarded  and  that 
originally  offered  is  seen.  In  the  case  decided  by  my 
Brother  Erie,  it  was  safer  to  discharge  the  rule  and  leave 
the  party  to  his  action. 

Platt,  B.,  concurred. 

Judgment  for  the  Plaintiff. 

(a)  5D.&L  685. 
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Vohme  I. 
1 850. 


April  27. 


Pope  v.  Fleming. 
[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Rolfe,  B.,  and  Piatt,  B.] 

The  plaintiff  A  RULE  had  been  obtained,  calling  on  the  plaintiff 
hJcausefor  to  sn^w  cause  why  he  should  not  pay  the  defendant  the 
trial  at  the        costs  of  the  day,  for  not  proceeding  to  trial  according  to 


called  on  the      notice. 

undefended.  It  appeared    from    the   affidavits,   that  the   cause   was 

neat?a  J^^  entered  in  the  list  of  causes  for  trial  before  Chief  Justice 

bti^^e"4'  WM**  at  ^e  ^a8t  Surrey  Assizes,  held  at  Kingston.     The 

the  plaintiff  defendant  was  an  attorney ;  and  it  was  necessary,  on  the 

should  be  part  of  the  plaintiff,  to  prove  a  deed,  the  attesting  witness  to 

iubpffina!  *"*  wh*ch  had  been  a  clerk  of  the  defendant  when  the  deed  was 

which  was  prepared,  and  was  still  in  his  employment.  This  witness  not 

done,  but  he      r     r  .         » 

did  not  appear,  appearing,  and  the  cause  having  been  called  on  as  un- 
then  withdrew  defended,  the  plaintiff  requested  that  the  witness  might  be 
the  record,  on    called  on  hi8  subpoena :  this  was  done,  but  he  still  did  not 

the  repre-  * 

sentation  of  appear.     The  plaintiff  then,  after  ten  o'clock,  withdrew  the 

clerk  that  record,  being  informed  by  the  clerk  of  the  Chief  Justice, 

J^jtered  l^at  ^e  mig'lt  enter  it  again  before  twelve.  Before,  however, 

before  twelve  jt  was  re-entered,  the  defendant  entered  a  ne  recipiatur: 

o'clock.     He  m  m  •       •  i  .  i       t 

accordingly  and  the  Chief  Justice,  on  application  to  him,  held  that  the 

enter  it  before  record  could  not  be  entered  after  ten  o'clock,  at  which  time 

^defendant  ^e  Court  ^     The  witness  shortly  afterwards  arrived,  and 

had,  in  the  the  plaintiff  offered  to  go  on  with  the  cause  then,  or  that 

mean  time,  . 

entered  a  ne  it  should  stand  last  in  the  list;  the  defendant,  however, 
JtaSuaVe  held  declined  both  proposals,  although  it  did  not  appear  that  any 
that  the  record  of  h;s  witnesses  had  left  Kingston. 

could  not  be  ° 

entered,  it 

being  after  ten  o'clock.     The  plaintiff  offered  either  to  try  then,  or  that  the  cause  should  stand 

last  on  the  list,  if  the  defendant  would  consent ;  but  the  defendant  refused  to  do  so. 

The  defendant  having  moved  for  the  costs  of  the  day,  Held,  that  he  was  not  entitled  to  them* 
it  being  by  his  own  default  that  the  cause  was  not  tried. 


Fleming. 
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Wittes  now  shewed  cause.     The  plaintiff  ought  not  to  be    **  M-  b  Pm 

made  to  pay  the  costs  of  the  day,  since  it  was  by  no  fault  on 

his  part  that  the  cause  was  not  tried :  he  in  fact  offered  to  _  ». 
try  when  it  was  in  his  power,  and  the  defendant  refused. 
Looking  at  the  position  of  the  parties,  it  is  clear  why 
the  witness  did  not  appear  until  the  record  had  been 
withdrawn.  The  record  never  was  withdrawn,  except 
conditionally  and  upon  the  representation  that  it  might  be 
entered  again.  In  Lear  v.  Smyth  (a),  the  plaintiff  having 
been  compelled  from  the  absence  of  his  witnesses  to  with- 
draw the  record,  the  Judge,  on  their  arrival,  allowed  it  to 
be  re-entered.     [He  was  then  stopped  by  the  Court] 

Hurlstone,  in  support  of  the  rule.  The  record  having 
been  withdrawn  by  the  plaintiff  when  it  was  too  late  to 
re-enter  it,  the  defendant  was  not  bound  to  consent  to 
anything.  If  the  witness  was  not  present,  the  plaintiff 
should  have  waited  till  the  cause  was  reached  in  its  turn, 
instead  of  having  it  called  on  as  undefended,  and  then 
calling  the  witness  on  his  subpoena  on  the  conjecture  that 
he  would  not  be  there.  In  Cook  v.  Smith  (b),  a  cause  having 
been  made  a  remanet,  and  the  record  not  having  been 
resealed,  the  clerk  to  the  defendant's  attorney,  who  was 
present,  refused  to  consent  to  its  being  tried ;  but  the  Court 
held,  that  the  defendant  was  notwithstanding  entitled  to 
the  costs  of  the  day. 

Pollock,  C.  B. — I  think  this  rule  must  be  discharged. 
The  real  default  was  with  the  defendant.  The  plaintiff 
withdrew  his  record  only  upon  the  assurance  of  the  clerk 
that  it  could  be  re-entered  within  the  usual  time;  the 
learned  Judge,  however,  thought  that  a  ne  recipiatur 
having  been  entered,  the  record  could  not  be  entered 
after  the  sitting  of  the  Court.  The  witness  having  arrived, 
the  plaintiff  offered  to  try  then,  or  to  let  the  cause  be  placed 

(a)  2  M.  &  Rob.  126.  (b)  1  Dowl.  861,  N.  S. 

VOL.  L  T  L.    M.    &    P. 
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Foltm*  I. 
1850. 

Pope 

0. 

Fleming. 


at  the  bottom  of  the  list  This  the  defendant  refused, — in  all 
probability  with  a  view  of  coming  here  to  apply  for  costs  of 
the  day.  It  was,  therefore,  in  fact,  the  fault  of  the  defendant, 
and  not  of  the  plaintiff,  that  the  cause  was  not  tried. 


Rolfe,  B. — I  am  of  the  same  opinion*  Whenever  costs 
have  been  occasioned  by  or  through  the  default  of  the 
plaintiff  in  not  proceeding  to  try  the  cause  after  a  notice 
has  been  given,  and  not  properly  countermanded,  the 
defendant  is  entitled  to  be  repaid.  But  here  the  plaintiff 
was  ready  and  willing  to  try ;  the  defendant,  therefore,  and 
not  the  plaintiff,  was  in  default 


Platt,  B.,  concurred. 


Rule  discharged,  with  costs. 


April  29.  REOINA  V.  CaRTTAK  (a). 

[Bail  Court     Coram  Coleridge,  JJ] 

X  HIS  was  a  rule  nisi  for  an  attachment  against  an 
attorney. 

Badeley  was  about  to  shew  cause ;  when 


The  rule  that 
a  party  cannot 
shew  cause 
unless  he  takes 
office  copies 
of  the  affidavits 
on  which  the 
rule  has  been 
obtained,  ap- 
plies eouall  y 
to  a  rule  for 
an  attachment 


Ogle,  contra,  objected  that  no  office  copies  of  the  affi- 
davits in  support  of  the  rule  having  been  taken,  the  party 
as  to  any  other   could  not  be  heard. 

proceeding. 

Badeley  submitted  that  a  different  rule  applied  in  the 
case  of  attachments,  from  that  which  obtained  in  ordinary 
cases ;  and  that  being  a  remedy  partly  in  the  nature  of  a 
criminal  proceeding,  it  would  be  hard  if  the  defendant, 
who  was  sought  to  be  rendered  criminally  liable,  should  be 

(a)  This  case  will  be  found  reported  on  another  point,  post,  and 
Trinity  Term,  May  23rd. 
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precluded  from  shewing  cause  against  the  rule,  because  he 
was  unable  to  pay  for  office  copies  of  the  affidavits. 

Coleridge,  J. — The  Master  informs  me  that  there  is  no 
distinction  in  this  respect  between  the  case  of  a  rule  for  an 
attachment,  and  for  any  other  proceeding.  The  rule  must, 
therefore,  be  made  absolute. 

Rule  absolute. 
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Regina 

v. 

Carttar. 


Nind  and  Another  v.  William  Jones. 


April  29, 30. 


[Bail  Court.     Coram  Coleridge,  J.] 

A  HIS  was  a  rule  for  a  suggestion  to  deprive  the  plaintiffs  The  affidavit 
of  costs  under  the  County  Courts  Act  (9  &  10  Vict  c.  95,  an8Ug^tion 

The  rule  was  drawn  up  "  on  reading  the  affidavit  of  costs  under 
William  Jones,  of  No.   13,  Lower  Belgrave  Place,  Pirn-  Courts*  Act, 
lico,  in  the  county  of  Middlesex,  plumber,"  which  stated  a^JJy  0Cf  the 
"  that   this   action   was  brought    to   recover   the   sum   of  Ml?e  Cnri8tian 

°     a  (  and  surname 

%L  105.,  and  a  small  sum  for  interest  due  on  a  bill  of  as  the  de- 
exchange  accepted  by  this  deponent  for  122.     That  the  stated  the 
bill  was  presented  when  it  became  due  at  the  house  of  °o  ^w^tho 
this  deponent   in  Lower   Beljrrave   Place   aforesaid,  and  case  within 

r  B  .the  128th 

that  the  said  bill  was  not  then  paid.     And  deponent  saith,  section ;  but 
that  this  cause  was  tried  before  the  sheriff  of  Middlesex  expressly 
on  a  writ  of  trial,  on  Thursday  the  eighteenth  day  of  the  ^^Jj^J8 
present  month  of  April,  when  the  plaintiffs  recovered  a  the  defendant 

.in  the  action : 

verdict  for  the  sum  of  8/.  1  Is.  6  A,  and  no  more.     And  this  Held  suffi- 
deponent  further  saith,  that  at  the  time  of  the  commence-  g0n  of  ordinary 

sense,  reading 
it  candidly, 
could  not  doubt  that  they  were  one  and  the  same  person. 
The  affidavit  in  support  of  a  suggestion  stated  "  that  the  residence  of  this  deponent  was  at 
the  commencement  of  this  suit,  and  still  is,  within  the  jurisdiction  of  the  said  County  Court, 
and  that  no  officer  of  the  said  County  Court  was  or  is  a  party  to  this  action :"  Held  a  sufficient 
averment  that  no  officer  was  a  party,  at  the  time  of  the  commencement  of  the  action. 

T  2 
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Volume  /.  ment  of  this  suit  he  resided  and  dwelt,  and  does  still  reside 
— - — '• —  and  dwell,  at  No.  13,  Lower  Belgrave  Place,  Pimlico,  in 
and  Another  the  County  of  Middlesex,  and  that  the  plaintiffs,  at  the 
Jones.  ^me  °f  ^e  commencement  of  this  suit,  dwelt  and  carried 
on  their  trade  and  business  of  wholesale  paper  stainers, 
within  twenty  miles  of  the  residence  of  this  deponent,  that 
is  to  say,  in  Beech  Street,  Barbican,  in  the  city  of  London, 
as  this  deponent  has  been  informed  and  verily  believes. 
And  this  deponent  further  saith  that  the  plaintiffs'  cause 
of  action  arose  at  Pimlico,  in  the  county  of  Middlesex 
aforesaid,  within  the  jurisdiction  of  the  Westminster 
County  Court  for  Middlesex,  held  at  No.  82,  Saint 
Martin's  Lane,  Westminster,  in  the  said  county,  and  not 
elsewhere ;  and  that  the  residence  of  this  deponent  was,  at 
the  commencement  of  this  suit,  and  still  is,  within  the 
jurisdiction  of  the  said  County  Court ;  and  that  no  officer 
of  the  said  County  Court  was  or  is  a  party  to  this  action. 
And  this  deponent  further  saitb,  that  at  the  time  of  the 
commencement  of  this  suit  he  was  liable  to  be  summoned 
to  the  said  Westminster  County  Court  for  payment  of  the 
said  sum  so  recovered  as  aforesaid,  and  that  for  the  said 
cause  of  action  a  plaint  might  have  been  entered  against 
him  by  the  plaintiffs  in  the  said  County  Court.  That  the 
said  Westminster  County  Court  for  Middlesex  was  at  the 
commencement  of  this  suit,  and  still  is,  held  in  St  Martin's 
Lane  aforesaid,  and  is  a  Court  constituted  under  the  9  &  10 
Vict  c.  95,  and  that  the  Judge  before  whom  this  action 
was  tried  did  not  certify  that  the  same  was  fit  to  be  brought 
in  a  superior  Court" 

C.  W.  Wood  shewed  cause.  The  affidavit  upon  which  this 
rule  is  moved  is  defective,  in  not  shewing  that  the  deponent 
is  the  defendant  in  the  cause.  Admitting  that  an  affidavit 
in  support  of  a  motion  for  a  suggestion  may  be  made  by  a 
stranger  to  the  cause  (a),  this  affidavit  made  by  a  deponent 

(a)  See  Walker  v.  Furnell,  ante,  p.  127. 
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of  the  same  name,  but  not  described  as  the  defendant  in    L-  *&  fr  p- 

1850. 
the  cause,  does  not  bring  the  case  within  the  provisions  of 

the  statute ;  as  it  does  not  shew  that  the  defendant  resided    and  Another 


V. 


within  the  jurisdiction  of  the  Court,  or  within  twenty  miles  Jones. 
of  the  plaintiff.  Another  objection  is,  that  the  affidavit 
does  not  shew  that  neither  the  defendant  nor  the  plaintiffs 
was  or  were  an  officer  or  officers  of  the  Court,  at  the  time 
of  the  commencement  of  the  action ;  but  only  states  "  that 
no  officer  of  the  said  County  Court  was  or  is  a  party  to 
this  action."  In  Dodd  v.  Wigley  (a),  the  words  were,  "  that 
neither  the  said  plaintiff  nor  the  defendant  is  an  officer," 
&c,  "  nor  was  any  officer  of  the  said  County  Court  a 
party,  directly  or  indirectly,  concerned  in  the  matters;" 
and  the  Court  held,  that  that  averment  was  insufficient  for 
not  shewing  that  the  defendant  was  not,  at  the  commence- 
ment of  the  suit,  an  officer.  The  language  of  Mr.  Justice 
Cresswell,  in  that  case  (b)y  is  strongly  in  favour  of  the 
present  construction.  The  case  of  Meeten  v.  Nicholh  (c) 
shews,  that  it  is  necessary  that  the  party  seeking  to  avail 
himself  of  the  129th  section  should  make  out  a  clear  affir- 
mative case,  by  distinctly  negativing  the  exceptions  in  the 
128tb  section.  This  has  not  been  done  here  ;  and  as  the 
object  of  such  a  motion  is  to  deprive  the  plaintiffs  of  the 
benefit  of  the  statute  of  Gloucester,  a  strict  compliance 
with  the  language  of  the  statute  should  be  required. 

Fish,  in  support  of  the  rule.  [Coleridge,  J. — What  do 
you  say  to  the  second  objection,  that  it  is  not  stated  that  no 
officer  was,  uat  the  time  of  the  commencement  of  the  suit," 
a  party,  &c.  ?]  It  is  submitted  that  the  deponent  might 
be  indicted  on  this  affidavit,  if  he  was  an  officer  at  the 

(a)  6  D.  &  L.  558  ;  S.  C.  7  C.  Judge  was  more  in  his  favour  than 

B.  106.  in  the  other  reports.  Fish,  contra, 

(fi)VC.  IV.  Wood  referred  to  a  relied  on  the  report  in  7  C.  B. 

report  of  the  case  in  18  Law  106. 

Journ.,  C.  P.  117,  where  the  Ian-  (c)  5  C.  B.  848  ;  S.  C.  5  D. 

guage  attributed  to  that  learned  &  L.  799* 
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Fdunul.      time  of  the  commencement  of  the  suit     \^Coleridge,  J.-— 
-  Is  not  the  word   "  was"  satisfied,  if  at  any  time  before 


and  Another  the  date  of  the  affidavit  he  was  not  an  officer?]  It  is 
Jones.  submitted  that  the  reasonable  construction  of  the  whole 
affidavit  is,  that  the  word  "  was"  refers  to  the  commence- 
ment of  the  suit  As  to  the  first  objection,  the  contents 
of  the  affidavit  sufficiently  shew,  in  the  absence  of  any 
affidavit  to  the  contrary  from  the  other  side,  that  the 
deponent  and  the  defendant  are  one  and  the  same  person. 
It  states,  "  that  at  the  time  of  the  commencement  of  this 
suit  he  was  liable  to  be  summoned  to  the  said  Westminster 
County  Court  for  payment  of  the  said  sum  so  recovered 
as  aforesaid,  and  that  for  the  said  cause  of  action  a  plaint 
might  have  been  entered  against  him  by  the  plaintiff  in  the 
said  County  Court."  To  construe  the  defendant  and  the 
deponent  to  be  different  persons,  would  be  to  adopt  a  con- 
struction contrary  to  the  natural  meaning  of  the  language. 
An  affidavit  in  support  of  a  motion  for  a  suggestion  is  not 
to  be  construed  like  a  pleading  attacked  on  special  demurrer ; 
for  the  plaintiff  is  not  concluded  by  the  rule  being  granted, 
but  may  traverse  the  suggestion. 

Cur.  adv.  vult. 

On  the  following  day, 

Coleridge,  J.,  delivered  judgment — On  shewing  cause, 
in  this  case,  against  a  rule  for  entering  a  suggestion  to 
deprive  the  plaintiffs  of  costs  under  the  County  Courts' 
Act,  certain  defects  in  the  affidavit,  on  which  the  rule  was 
moved,  were  relied  on. 

The  first  objection  was,  that  it  is  not  stated  in  express 
terms  that  the  party  making  it,  is  the  defendant  in  the  suit 
He  is  of  the  same  Christian  and  surname ;  but  it  does  not 
conclusively  appear  from  reading  the  whole,  that  the  facts 
therein  stated  and  relied  on  as  bringing  the  case  within 
the  128th  section  of  the  act,  apply  to  the  defendant  in  the 
suit  It  is  certainly  possible,  consistently  with  all  the  alle- 
gations, that  there  may  be  two  persons  of  the  name  of 
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William  Jones,  both  parties  to  the  same  bill ;  that  the    **  M*  fr p- 

action  may  have  been  brought  against  one,  the  drawer;  and  — - — 

the  affidavit  made  by  the  other,  the  acceptor.     It  has  been    and  Another 

decided  that  the  affidavit  for  entering  a  suggestion  need        Jones. 

not  be  so  precisely  framed,  as,  if  true,  to  prove  conclusively 

the  right  to  enter  it  If  it  satisfies  clearly  the  128th  section, 

it  makes  a  sufficient  prima  facie  case ;  for  the  plaintiff  is 

not  concluded  by  it,  and  a  defence  arising  on  other  sections 

may  be  pleaded  to  the  suggestion.      And  this  principle 

of  decision  seems  to  me  properly  applicable  here,  without 

encouraging  looseness  in  the  statements  of  such  affidavits. 

No  one  of  ordinary  sense,  reading  this  affidavit  candidly, 

could  doubt  that  the  defendant  and  the  deponent  were  the 

same  persons ;  and  if  they  be  not,  the  plaintiffs  will  have 

the  benefit  of  that  when  the  suggestion  is  entered. 

The  second  objection  was,  that  it  did  not  sufficiently 
appear  that  neither  the  defendant  nor  the  plaintiffs  was  or 
were, "  at  the  commencement  of  the  suit,"  an  officer  or  officers 
of  the  County  Court,  or  that  at  that  time,  no  officer  of  [that 
Court  was  a  party  to  it ;  and  Dodd  v.  Wigky,  reported  in 
three  places  (a),  was  cited.  I  wished  to  look  at  the  reports, 
as  they  were  stated  to  vary ;  but  it  appears  to  me  that  that 
case  is  clearly  distinguishable  on  the  facts  from  the  present 
case.  Here,  if  we  read  the  allegation,  "  no  officer  of  the 
said  County  Court  was  or  is  a  party  to  this  action,"  with 
that  which  immediately  precedes  it,  and  is  part  of  the  same 
sentence,  it  is  quite  clear  that  the  word  "  was"  refers  to  the 
commencement  of  the  action. 

Rule  absolute. 

(a)  6  D.  &  L.  558 ;  7  C.  B.  106;  18  Law  Journ.,  C.  P.  117. 
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April  19,30. 


In  re  Kimpton  v.  Willey. 


[In  the  Common  Pleas. 


Coram  Wilde,  C.  J.,  CressweU,  J.,  Williams,  J.,  and 

Talfourdy  J.] 

JLdUSH,  on  a  former  day  in  this  term,  obtained  a  rule  for 
a  prohibition  to  restrain  the  Judge  of  the  County  Court 
of  Hertfordshire  from  proceeding  in  the  judgments  obtained 
on  two  plaints  in  that  Court 

It  appeared  from  the  affidavits  in  support  of  the  rule, 
that  the  plaintiff,  on  the  28th  of  February  last,  entered  two 
plaints  in  the  County  Court     The  first  was  for  19£  19s., 
band,  tembie.     for  goods  80\&  and  delivered,  for  work  and  labour,  and  for 

entered  two       money   paid;   and  the  following  were   the  particulars  of 

plaints  in  the       ,         J  . r  ,  °  r 

County  Court,    demand  annexed  to  it : — 

one  for  19/.  19*. 
for  goods  sold 


A  prohibition 
will  go  to  a 
County  Court 
after  the  high 
bailiff  has 
seized  the 
goods  of  the 
defendant  in 
execution  upon 
the  judgment, 
and  while  they 
are  still  in 


£    s.    d. 


1845.  Nov.  25.  Journey  to  Baron  Dimsdale  at   Bird's 

Place,  to  pay  642.  14*.  10d.,  on  account 
of  your  rent  - 

Chaise  hire  and  expenses,  &c.  - 
To  taking   an    inventory    of   furniture, 
farming  stock  and  effects,  and  valuing 
same  for  administration 
July  14.   Writing,  copying,  stationery,  &c. 
Two  quarters  of  oats 
1849.  April  7.    Four  quarters  best  white  oats  - 

Five  bushels  spring  tares 


and  delivered, 
work  and  la- 
bour, and 
money  paid ; 
the  other  for 

191.  for  money    1846.  May 
lent.     The 
particulars 
annexed  to  the 
first  consisted 
of  items  from 
Nov.  1845  to 
the  12th  of 
July,  1849, 
amounting 
together  to 

27/  ,  which  sum  was  reduced  to  the  amount  above  mentioned  by  a  set-off, — which,  however,  was 
not  stated  to  have  been  allowed  by  the  defendant  The  particulars  of  the  second  plaint  consisted 
of  three  items,  from  April  1846  to  the  14th  of  July,  1849.  The  plaintiff  recovered  judgment 
in  the  first  cause  for  17J.  ;  in  the  second,  for  \9L     Held,  upon  motion  for  a  prohibition, 

First,  that  the  items  in  the  two  plaints  were  not  so  connected  as  to  form  one  cause  of  action, 
although  they  might  have  been  recovered  under  one  count. 

Secondly,  that  it  did  not  appear  that  the  County  Court  had  exceeded  its  jurisdiction  in  trying 
the  first  plaint,  as  the  affidavits  in  support  of  the  rule  for  a  prohibition  did  not  shew  either  that 
the  set-off  had  been  resorted  to,  in  the  course  of  the  trial,  to  reduce  the  plaintiff's  demand,  or 
that,  if  so  resorted  to,  it  was  not  proved  that  the  defendant  had  not  allowed  it,  or  that  he  had 
refused  to  allow  it,  during  the  trial. 


2 
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1849.  May  14.   One  quarter  of  oats      - 

July  12.  To  a  journey  to  Clothall  to  see  Mr.  Swaine 
relative  to  a  claim  you  made  upon  him 
Chaise  hire  and  expenses,  &c. 

1845.  To  very  many  attendances  upon  you,  Baron 

1846.  Dimsdale,  and  Mr.  Mallam ;  also  went  to  Mr. 

1847.  Apple  yard's,  London,  respecting  a  mistake  in 

1848.  the  rent  of  the  farm,  and  settling  same ;  also 
1849*           attending  Mr.  J.  Biggs,  the  person  appointed 

to  make  the  valuation  of  growing  crops  at  Es- 
sendon  West  End  Farm,  and  attending  him  to 
receive  the  award  - 

Railway  hire  and  expenses,  &c. 


£  9. 

1  3 

2  2 
0  10 


d. 

0 

0 
6 


0  16    6 


27  16    0 
1849.  Apr.  14.   Cr.  by  balance  of  Mr.  Pinnock's  account      8     5    3 


Commission  for  collecting  the  above  account 
Paid  receipt  stamp 


19  10  9 

0    8  0 

0    0  3 

19  19  0 


The  second  plaint  was  for  19/.  0*.  Sd.  for  money  lent, 
and  was  accompanied  by  the  following  particulars : — 


L,  Af.  £*  JR. 
1850. 

KlMPTON 

0. 
WlLLEY. 


29  April,  1846.  Cash 

7  April,  1849.  Cash 

14  July,  Cash 


Interest  to  Dec.  1849. 


£ 

*. 

d. 

10 

0 

0 

5 

0 

0 

2 

0 

0 

17 

0 

0 

2 

0 

8 

19 

0 

8 

The  affidavit  of  the  defendant's  attorney  stated  "that 
when  the  first  mentioned  plaint  was  called  on  to  be  heard, 
he,  as  such  attorney,  objected  to  the  hearing  thereof,  on 
the  ground  that  the  Judge  of  the  said  County  Court  had 
no  jurisdiction  in  or  over  the  cause,  for  that  it  appeared, 
on  the  face  of  the  particulars  annexed  to  the  said  plaint, 
that  the  demand  of  the  plaintiff  on  the  defendant  was  for 
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a  sum  amounting  to  more  than  20/.;  that  the  deponent 
contended  that  the  plaintiff  had  no  right  to  set-off  (as  it 
appeared  on  the  face  of  the  particulars  he  had  done,  for 
the  purpose  of  reducing  his  claim  to  a  debt  of  not  more 
than  20/.)  a  sum  of  8/.  5s.  3d.  received  by  him  from  a 
Mr.  Pinnock  to  the  defendant's  use;  and  that  the  Judge 
overruled  the  objection,  and  made  an  order  for  the  pay- 
ment of  I7t  9*.,  and  51  1*.  costs."  The  same  affidavit 
went  on  to  allege,  "  that  when  the  other  plaint  was  called 
on  the  deponent  objected  to  the  hearing,  on  the  ground 
that  the  plaintiff  claimed  on  the  whole  from  the  defendant 
a  sum  amounting  to  upwards  of  39/.,  which  was  all  one 
demand,  and  one  cause  of  action,  and  that  the  plaintiff 
could  not  split  his  demand;  but  that  the  Judge  overruled 
that  objection  also,  and  made  an  order  for  the  payment  of 
the  amount  with  costs." 

The  defendant's  affidavit  stated,  "  that  at  the  time  when 
the  plaints  were  entered,  the  plaintiff  was  indebted  to  the 
defendant  in  8/.  5s.  3d.  for  money  had  and  received  from  the 
plaintiff  to  the  defendant's  use;  that  the  defendant  never 
stated  any  account  with  the  plaintiff,  or  acknowledged  that  any 
balance  was  due  from  him  in  respect  of  the  subject-matter 
of  the  said  summonses,  plaints  and  proceedings,  or  any  or 
either  of  them ;  and  that  he  had  not,  nor,  to  his  knowledge, 
had  any  other  person  on  his  behalf,  at  any  time  whatever, 
authorized,  or  consented  to  the  plaintiff's  setting  off  the 
said  sum  against  the  amount  claimed  by  him  in  the  said 
summons,"  &c,  "or  against  the  amount  claimed  by  the 
plaintiff  in  the  said  summonses,  plaints,  suits  or  actions, 
or  on  any  other  account  whatsoever." 

[It  also  appeared  that  execution  had  been  issued,  and 
that  the  sub-bailiff  had  returned  that  he  had  taken  the 
defendant's  goods,  that  they  had  been  appraised  at  22/., 
and  that  they  were  in  hand.] 


Hawkins  now   shewed  cause.     The   application   is  too 
late.     Nothing  remains  to  be  done  by  the  County  Court, 
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and    as   a  prohibition   is   therefore    useless,   the    Court    x**f*jti>- 

lo50. 

will  not  grant  it;    In  re  Poe  (a).      [Wilde,   C.  J. — Is 


WlLLBY. 


KlilFTOM 

not  a  further  order,  analogous  to  a  venditioni  exponas,  w  » 
necessary  before  the  execution  is  complete.  By  the  rules 
of  the  County  Courts  the  money  realized  by  the  execution 
is  to  be  brought  into  Court,  and  the  plaintiff  is  to  go  there 
for  it]  The  question  whether  prohibition  lies  to  a  County 
Court  after  execution  levied,  was  discussed,  but  not  decided, 
in  Robinson  v.  Lenaghan  (b),  where  Hall  v.  Norwood  (c)  was 
cited.  \_Maule,  J. — The  latter  case  is  a  distinct  authority, 
to  shew  that  a  prohibition  will  not  go  after  execution  has 
been  completed:  the  reason  given  being,  that  there  is  no 
person  to  be  prohibited;  and  possession  is  never  taken 
away  or  disturbed  by  prohibition.]  In  2  Inst  602,  one  of 
the  objections  of  Archbishop  Bancroft,  to  the  practice  of 
granting  prohibitions,  is  thus  stated : — "  As  touching  the 
time  when  prohibitions  are  granted,  it  seemeth  strange  to  us, 
that  they  are  not  only  granted  at  the  suit  of  the  defendant 
in  the  Ecclesiastical  Court  after  his  answer,  (whereby  he 
affirmeth  the  jurisdiction  of  the  said  Court,  and  submitteth 
himself  unto  the  same ;)  but  also  after  all  allegations  and 
proofs  made  on  both  sides,  when  the  cause  is  fully  instructed 
and  furnished  for  sentence :  yea  after  sentence,  yea,  after 
two  or  three  sentences  given,  and  after  execution  of  the 
said  sentence  or  sentences,  and  when  the  party  for  his 
long  continued  disobedience  is  laid  in  prison,"  &c.  To 
which  the  Judges  answer,  "  Prohibitions  by  law  are  to  be 
granted  at  any  time  to  restrain  a  Court  to  intermeddle 
with,  or  execute  anything,  which  by  law  they  ought  not  to 
hold  plea  of,  and  they  are  much  mistaken  that  maintain 
the  contrary."  "  And  the  King's  Courts  that  may  award 
prohibitions,  being  informed  either  by  the  parties  them- 
selves or  by  any  stranger,  that  any  Court,  temporal  or 
ecclesiastical,  doth  hold  plea  of  that,  (whereof  they  have 

(a)  5  B.  &  Ad.  681 ;  S.  C.  2  N.      &  L.  713. 
&  M.  636.  (c)  1  Sid.  165. 

(6)  2  Exch.  333 ;  S.  C.  5  D. 


WlLLBY. 


'284  CA8ES  ON   POINTS  OF   PRACTICE,   &C. 

VchaM  I.     not  jurisdiction,)  may  lawfully  prohibit  the  same,  as  well 
■ —  after  judgment  and  execution  as  before."     Wilde,  C.  J. — 

KlMPTON 

0.  I  believe  it  is  said  that  a  prohibition  will  be  issued  after 

judgment,  only  where  the  matter  is  apparent  (a\  that 
is,  where  the  want  of  jurisdiction  appears  on  the  record, 
and  not  where  it  is  made  to  appear  aliunde.]  In  this 
case  the  want  of  jurisdiction,  assuming  that  there  be  any, 
does  not  appear  upon  the  face  of  the  plaints.  [Wilde,  C.  J. — 
But  does  it  not  appear  upon  the  plaint  and  the  particulars 
taken  together?]  The  particulars  annexed  to  the  first 
plaint  shew,  indeed,  that  27/.  were  due  to  the  plaintiff, 
but  they  also  shew  that  the  demand  was  reduced  by  a 
set-off  to  19/.  19*.;  and  that  brings  the  case  prima  facie 
within  the  jurisdiction  of  the  County  Court,  without 
stating  that  that  set-off  was  consented  to  by  the  defendant* 
And  the  second  plaint  is  clearly  upon  the  face  of  it  and 
of  the  particulars,  within  the  jurisdiction. 

Independently,  however,  of  this  objection,  there  are 
others  which  are  fatal  upon  the  merits.  The  rule  was 
granted  upon  two  grounds:  first,  that  the  amount  sought 
to  be  recovered  by  the  plaints  formed  together  but  one 
demand,  which  could  not  be  recovered  in  the  County 
Court,  and  which  the  plaintiff  had  split  for  the  purpose  of 
suing  in  that  Court;  and  secondly,  that  as  the  defendant 
had  not  consented  to  the  set-off  allowed  in  the  particulars 
of  the  first  plaint,  that  plaint  was  not  within  the  jurisdic- 
tion of  the  County  Court  As  to  the  first  point,  the  63rd 
section  of  the  County  Courts'  Act,  enacts,  "  that  it  shall 
not  be  lawful  for  any  plaintiff  to  divide  any  cause  of  action 
for  the  purpose  of  bringing  two  or  more  suits  in  any  of 
the  said  Courts,  but  any  plaintiff  having  cause  of  action 
for  more  than  20/.,  for  which  a  plaint  might  be  entered 
under  this  act  if  not  for  more  than  20/.,  may  abandon  the 
excess,  and  thereupon  the  plaintiff  shall,  on  proving  his 
case,  recover  to  an  amount  not  exceeding  20/. ;  and  the 
judgment  of  the  Court  upon  such  plaint  shall  be  in  full 

(a)  See  Cow.  Dig.  tit.  "  Prohibition,"  (D). 
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discharge  of  all  demands  in  respect  of  such  cause  of  action,    L-  M-  b  p- 

and   entry  of  the  judgment  shall  be  made  accordingly.*  — — 

The  case  of  In  re  Aykroyd  (a),  which  was  cited  upon  __  ©. 
moving  for  the  rule,  has  not  established  that  two  or  more 
plaints  may  not  be  brought  where  the  whole  demand 
might  be  sued  for  in  one  count ;  but  only,  that  one  entire 
demand  shall  not  be  split  into  several,  for  the  purpose  of 
proceeding  in  the  County  Court,  where  that  demand  con* 
sists  of  items  so  connected  together,  that  the  dealing  is 
not  intended  to  terminate  with  one  contract,  but  to  be 
continuous,  so  that  one  item,  if  not  paid,  shall  be  united 
with  another.  In  Neale  v.  Ellis  (6),  where  the  question 
arose  upon  a  section  of  the  Brighton  Court  of  Requests' 
Act,  (3  &  4  Vict  c.  x.,  s.  24),  similar  to  the  63rd  section 
of  the  County  Courts'  Act,  it  was  held  by  Coleridge,  J., 
that  a  plaintiff,  who  had  demands  for  the  price  of  a  horse, 
for  goods  sold  and  delivered,  and  for  rent,  was  entitled, 
after  having  sued  for  and  recovered  15/.  for  the  horse  by 
plaint  in  the  Court  of  Requests,  to  maintain  his  action  in 
the  superior  Court  for  the  residue  of  his  claim.  In  Rex  v. 
The  Sheriff  of  Herefordshire  (c),  the  Court  held,  that  the 
carriage  of  two  several  parcels  of  goods,  at  the  interval 
of  a  month,  constituted  two  distinct  demands,  for  which 
two  suits  might  be  prosecuted  in  the  old  County  Court. 
{Williams,  J. — That  case  is  hardly  reconcileable  with  In 
re  Aykroyd.]  In  the  last-mentioned  case  there  was  in 
effect  but  one  contract;  the  plaintiff  could  not  have  proved 
one  case  without  proving  all.  In  Wickham  v.  Lee  (rf), 
it  was  held,  that  rent  in  arrear,  and  a  demand  for  double 
value  for  holding  over  after  notice  to  quit,  were  separate 
causes  of  action  within  the  63rd  section,  and  might,  there- 
fore, be  sued  for  in  two  plaints.     So  in  Vines  v.  Arnold  (e)9 

(a)  1  Exch.  479;   S.  C.  5  D.  cited  from  IS  Law  Journ.,  Q.  B. 
&  L.  701.  21. 

(b)  1  D.  &  L.  163.  (c)  Com.    Pleas,    Mich.    Vac. 

(c)  1  B.  &  Ad.  672.  1849.    This  case  will  be  reported 

(d)  Q.  B.,   Trin.   Vac.    1848,  in  7  D.  &  L. 
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Fohtme  j.      the  vendor  of  two  distinct  parcels  of  goods  was  held  not  to 

1850. 

~ —  have   abandoned  his  claim  for  the  price  of  the  second 

v.  parcel,  by  having  sued  for  the  price  of  the  first  alone  in 

the  County  Court  At  all  events,  the  jurisdiction  of  the 
County  Court  is  not  to  be  ousted  by  the  mere  assertion 
that  the  sum  sued  for  forms  part  of  a  larger  demand. 
The  Judge  must  inquire  into  the  truth  of  that  assertion, 
and  if  he  comes  to  the  conclusion  that  it  is  not  well 
founded,  should  proceed  to  try  the  cause.  That  is  the 
course  which  was  pursued  in  the  present  instance;  and 
there  is  nothing  upon  the  affidavits  to  shew  that  the 
decision  of  the  Judge  was  erroneous. 

As  to  the  second  ground  upon  which  the  prohibition 
was  applied  for, — viz.,  that  the  defendant  had  not  consented 
to  the  set-off  in  the  first  plaint ; — it  is  quite  consistent  with 
the  affidavits,  that  the  defendant  did  consent  to  the  set-off 
in  the  course  of  the  trial;  for  they,  in  effect,  only  state  that 
the  set-off  had  not  been  allowed  in  any  account  between 
the  parties,  or  assented  to  before  the  trial,  and  that  the 
objection  was  made  when  the  cause  was  called  on,  and 
before  the  Judge  proceeded  to  hear  it.  Besides,  if  the 
set-off  was  not  assented  to,  the  plaintiff  abandoned  the 
excess  of  his  demand  beyond  the  amount  for  which  he 
recovered  judgment;  for  the  63rd  section  enacts,  that  in 
such  a  case  the  judgment  of  the  Court  "  shall  be  in  full 
discharge  of  all  demands  in  respect  of  such  cause  of  action." 
Woodhams  v.  Newman  (a),  therefore,  which  was  cited  in 
moving  for  the  rule,  has  no  application  in  the  present  case; 
for  there  the  Court  only  decided  that  a  plaintiff  was  not 
bound  to  reduce  his  claim  by  set-off,  but  might  sue  for 
the  whole  of  it,  without  being  deprived  of  his  costs,  if  it 
was  reduced  to  less  than  201  by  a  set-off.  Beswick  v. 
Capper  (6),  which  was  also  referred  to,  is  distinguishable. 

Lush,  in  support  of  the  rule.     First,  it  is  obvious,  from 
(a)  6D.&L  683.  (6)  7  C.  B.  669. 
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the  particulars  in  the  two  plaints,  that  the  plaintiff  split     L*  M-  *  p* 
his  cause  of  action  for  the  purpose  of  string  in  the  County  - — 

KlMPTOH 

Court  The  space  of  time  over  which  the  items  in  the  __  ©. 
second  plaint  run,  is  included  in  that  embraced  in  the  first; 
and  the  two  particulars  consist  merely  of  separate  items 
of  one  account.  The  Court  of  Exchequer  have  decided 
that  the  63rd  section  applies  to  cases  where  "  one  item  is 
connected  with  another  in  this  sense,  that  the  dealing  is  not 
intended  to  terminate  with  one  contract,  but  to  be  con- 
tinuous, so  that  one  item,  if  not  paid,  shall  be  united  with 
another,  and  form  one  entire  demand ;"  In  re  Aykroyd  (a); 
and  tried  by  that  test  these  items  form  but  one  demand. 
\WUde>  C.  J. — Is  it  not  usual  to  keep  a  cash  account  sepa- 
rate from  every  other?]  Still  the  accounts  may  together 
form  but  one  cause  of  action.  The  case  of  Rex  v.  The 
Sheriff  of  Herefordshire  (6),  has  been  overruled  by  In  re 
Aykroyd.  In  Wickham  v.  Lee  (c),  it  was  said  by  Erie,  J., 
that  if  two  distinct  counts  were  indispensable  to  recover 
the  amount  claimed  in  the  superior  Courts,  it  could  not  be 
said  that  the  plaintiff  split  one  cause  of  action  by  bringing 
two  separate  plaints.  In  that  case  two  counts  would  have 
been  necessary ;  here  the  entire  amount  might  have  been 
recovered  under  a  single  count  (rf).  [Mauley  J. — Anciently 
the  count  was  the  same  thing  as  the  declaration.  It  is 
only  in  modern  times  that  a  count  has  been  spoken  of  as 
something  different  from  a  declaration.]  Suppose  a  baker 
supplies  his  customer  daily  with  bread,  has  he  a  separate 
cause  of  action  for  every  loaf  so  supplied?  or  will  baking 
a  joint  of  meat  give  him  a  cause  of  action  distinct  from  that 
which  he  has  for  the  bread  ?  In  such  a  case  all  the  items 
form  together  one  demand,  arising  from  his  dealings  in  his 
trade  with  his  customer.     So  here  it  appears  that  there 

(a)  1  Exch.  479,  493 ;   S.  C.  (d)  See  2  Wms.  Saund.  121  e, 
5  D.  &  L.  701.  n.  2,  6th  ed. ;  Morse  v.  James, 

(b)  1  B.  &  Ad.  672.  11  M.  &  W.  831  ;  McGregor  v. 

(c)  Q.  B.,Trin.  Vac.  1848,  cited  Graves,  3  Exch.  34. 
from  18  Law  Journ.,  Q.  B.  21. 
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was  a  long  running  account  between  the  defendant  and  the 
plaintiff,  as  principal  and  agent ;  and  there  is  no  reason  for 
treating  the  sums  lent,  rather  than  any  other  items  in  the 
account,  as  forming  a  distinct  cause  of  action. 

With  respect  to  the  first  plaint,  it  clearly  appears  upon 
the  face  of  the  particulars  annexed  to  the  summons,  that 
the  plaintiff's  demand  exceeded  20/1 ;  and  as  the  set-off  had 
not  been  assented  to  or  allowed  by  the  defendant,  the 
plaintiff  had  no  right  to  deduct  it  from  his  own  demand, 
in  order  to  reduce  the  latter  within  the  amount  over  which 
the  County  Court  has  jurisdiction.  [Wilde,  C.  J. — It  may 
be  that  the  plaintiff  was  prepared  to  prove  that  the  de- 
fendant had  agreed  to  the  set-off,  but  that  at  the  trial  of 
the  cause,  the  defendant  did  not  object  to  the  set-off.  The 
affidavit  of  the  defendant  only  shews,  that  he  never  assented 
to  it  at  any  time  before  the  trial,  which  is  consistent  with 
his  having  done  so  in  the  course  of  it]  If  the  fact  were 
so,  it  was  competent  for  the  plaintiff  to  state  by  affidavit 
that  the  set-off  had  been  allowed.  But  he  has  not  done 
so ;  and  the  positive  averment  in  the  defendant's  affidavit, 
that  he  never  stated  any  account  with  the  plaintiff,  or  ac- 
knowledged that  any  balance  was  due  to  him,  is  sufficient 
to  shew  that  the  set-off  has  not,  at  any  time,  either  before 
or  during  the  trial,  been  allowed.  In  Beswick  v.  Capper  (a), 
the  Court  granted  a  prohibition  where  the  original  demand 
exceeded  20/.,  and  there  was  nothing  to  shew  that  the  set- 
off, by  which  it  was  reduced  below  that  amount,  had  been 
allowed  by  the  defendant  \Maule%  J. — Does  it  appear 
what  passed  at  the  trial  in  that  case  ?]  No.  \Wilde9  C.  J. — 
Here  the  defendant  gives  an  account  of  what  took  place 
at  the  trial,  and  does  not  tell  us  that  no  evidence  was  given 
to  shew  that  the  set-off  had  been  allowed.  Before  we 
grant  a  prohibition  we  must  clearly  see  that  the  inferior 
Court  has  exceeded  its  jurisdiction.]  Then  Beswick  v. 
Capper  was  wrongly  decided,  for  it  does  not  appear  that 


(a)  7  C  B.  669. 
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the  affidavit,  upon  which  the  prohibition  was  granted,  con-     £•  w«  fr  *• 

tained  any  such  statement.     [Maule,  J. — Suppose  the  fact- '• — 

to  be  that  evidence  was  given  before  the  Judge  that  an  __  ©. 
account  had  been  stated  between  the  plaintiff  and  the  de- 
fendant, ought  a  prohibition  to  go?]  Even  in  that  case 
it  ought;  for  the  facts  now  before  the  Court  shew,  that 
the  County  Court  had  no  jurisdiction  to  try  the  plaint, 
and  the  decision  of  the  Judge,  that  he  had  jurisdiction, 
cannot  give  it  him  if  he  really  had  it  not;  Thompson 
v.  Ingham  and  Another  (a).  Thus,  if  a  defendant  be 
summoned  to  a  County  Court  within  whose  jurisdiction 
he  does  not  reside,  and  the  Judge  decides  that  he  does  reside 
within  it,  he  may  nevertheless  come  to  this  Court,  and, 
upon  an  affidavit  denying  that  fact,  obtain  a  prohibition. 

Wilde,  C.  J. — Though  the  discussion  of  this  case  has 
extended  to  a  considerable  length,  the  Court  being  anxious  to 
see  that  they  did  not  act  counter  to  any  previous  decisions;  yet, 
on  looking  at  the  whole  of  the  case,  I  think  that  there  is  not 
any  great  difficulty  in  it  The  motion  is  for  a  prohibition, 
on  the  ground  that  the  County  Court  is  proceeding  in  a 
case  in  which  it  has  no  jurisdiction.  With  respect  to  the 
first  plaint,  let  us  see  how  the  case  is  presented  to  the  Court. 
The  affidavit  upon  which  the  rule  was  obtained,  states  that 
two  separate  plaints  were  entered  in  the  County  Court 
between  the  parties,  one  of  which  plaints  was  for  the 
recovery  of  19/.  19s.  upon  an  account  amounting  to  27/1  16*. 
for  goods  sold  and  delivered,  and  work  and  labour;  and  the 
other,  for  the  recovery  of  19/.  Os.  8rf.  for  money  lent  and 
advanced ;  which  two  sums  together  exceed  the  amount  over 
which  the  County  Court  has  jurisdiction.  The  defendant's 
attorney  says  that  both  the  plaints  were  heard  on  a  certain 
day,  and  that  the  deponent,  from  instructions  received 
from  the  defendant,  attended  at  the  hearing;  and,  when  the 
first  case  was  called  on,  objected  to  the  hearing,  on  the 

(a)  Ante,  p.  216. 
VOL.   I.  U  L.   M.    &   P. 
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ground  that  the  Judge  had  no  jurisdiction  over  the  case,  for 
that  it  appeared  upon  the  face  of  the  particulars  annexed  to 
the  plaint  that  the  demand  of  the  plaintiff  amounted  to  more 
than  202. ;  and  he  contended  that  the  plaintiff  had  no  right 
to  set  off  (as  it  appeared  on  the  face  of  the  particulars  he  had 
done,  for  the  purpose  of  reducing  the  debt  to  a  sum  of  less 
than  2 Oil),  the  sum  of  8/.  5*.  3d,  which  was  the  amount  set 
off;  and  he  contended,  that  no  account  having  been  settled 
and  stated  between  the  plaintiff  and  the  defendant,  the  debt 
or  claim  was  for  more  than  202.,  and  that,  therefore,  the 
Judge  of  the  County  Court  had  no  jurisdiction.  He  says 
that  the  Judge  overruled  the  objection,  and  heard  the  plaint, 
and  made  an  order  on  the  defendant  for  the  payment  of 
177.  9*.  for  debt,  and  5L  Is.  for  costs.  And  then  he  says, 
that  when  the  other  plaint  was  called  on,  he  objected  to  its 
being  heard,  because  the  plaintiff  claimed  in  the  whole  39£, 
which  was  all  one  demand,  or  one  cause  of  action,  and  that, 
therefore,  the  plaintiff  could  not  be  allowed  to  split  such 
demand  into  two.  He  then  says  that  the  cause  was  heard 
and  an  order  made  for  the  payment  of  the  sum  of  17 L  9s. 
The  affidavit  of  the  defendant  states  nothing  more  than  that 
he  instructed  his  attorney  to  make  the  objection,  and  that 
he  never  did  state  or  settle  any  account  with  the  plaintiff,  or 
agree  to  allow  the  set-off. 

We  find,  then,  that  in  the  first  case  the  County  Court 
gave  judgment  for  the  plaintiff  for  the  sum  of  17£  9s. 
How  was  that  debt  made  out  and  proved?  Of  that 
there  is  not  one  word  in  the  affidavit  Was  the  claim  re- 
duced by  any  set-off?  Of  that  there  is  not  a  syllable.  The 
affidavits  state,  simply,  that  a  certain  plaint  was  called  on 
for  hearing;  that  an  objection  was  made  to  its  being  tried; 
that  the  objection  was  overruled ;  that  the  cause  was  heard ; 
and  that  judgment  was  given  for  the  plaintiff  for  17 L  9s* 
But  it  does  not  appear  that  that  sum  was  part  of  a  larger 
demand  which  was  reduced  by  a  set-off,  or  that  any  more 
than  17  L  9s.  was  proved  to  be  due.  Now,  beyond  all 
doubt,  it  is  the  duty  of  those  who  come  here  to  move  for  a 
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prohibition  to  lay  proper  grounds  before  the  Court  for  the     L*  M  *  p' 

conclusion  that  the  inferior  Court  has  exceeded  its  juris- — — 

diction.  But  how  can  that  be  said  to  appear,  when  the  __  v. 
whole  result  of  the  affidavit,  as  far  as  the  actual  proceedings 
of  the  Court  are  concerned,  is  an  allegation  that  an  objection 
was  made  to  the  hearing,  and  that  the  Court  overruled  it 
The  question  was,  whether  the  objection  was  one  to 
which  it  was  the  duty  of  the  Court  to  yield  ?  That  must 
have  depended  upon  the  evidence.  It  is  possible  that  the 
plaintiff  might  have  had  evidence  to  sustain  his  case.  He 
might  have  been  prepared  to  prove  a  debt  of  27i,  and  an 
agreement  that  8£  should  be  deducted  from  it,  leaving  the 
balance  still  due.  How  was  the  Judge  to  know  whether 
it  was  so  or  not,  until  he  had  heard  the  case?  The  objection 
was,  that  he  ought  not  to  hear  the  cause ;  not  that,  after 
having  heard  it,  the  evidence  shewed  that  the  Court  had  no 
jurisdiction,  and  that  the  Judge  should  have  abstained  from 
giving  judgment 

The  case,  then,  stands  thus:  there  was  a  plaint,  and 
particulars  of  demand,  in  which  the  plaintiff  claimed 
only  to  recover  the  sum  of  191  some  odd  shillings. 
That  was  within  the  act,  and  the  Court  had  jurisdiction 
over  it  Judgment  was  given  for  that  amount ;  and  it  has 
not  been  shewn  that  the  Court,  in  giving  that  judgment,  in 
any  respect  exceeded  its  jurisdiction.  So  far  as  the  judg- 
ment itself  imports,  it  was  pronounced  by  a  Court  of  com- 
petent jurisdiction ;  and  the  only  objection  presented  on 
the  face  of  the  affidavit  was  an  unfounded  one.  It  was 
taken  prematurely,  and  the  Judge  was  bound  to  overrule  it 
If,  after  the  case  had  been  gone  into,  the  evidence  had 
shewn  that  there  was  good  ground  for  the  objection,  it 
should  have  been  taken  then ;  but  that  does  not  appear  to 
have  been  done.  The  case  is  therefore  different  from 
Bcswich  v.  Capper  (a),  for  there  it  appeared  that  the  plaintiff 
had  been  allowed  to  prove  a  demand  of  more  than  200/., 

(a)  7  C.  B.  669. 
U  2 
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and  had  been  allowed  to  credit  the  defendant  with  180i  by 
way  of  set-off,  thus  reducing  the  demand  to  40/.,  from  which 
the  plaintiff  proposed  to  strike  off  20/.  to  bring  it  within 
the  jurisdiction  of  the  Court.    It  therefore  appeared  affirma- 
tively in  that  case  that  the  Court  had  gone  into  matter 
out  of  its  jurisdiction.     Here  there  is  not  one  fact  to  shew 
that  in  the  course  of  the  hearing  the  Court  did  not  keep 
strictly  within  its  jurisdiction.    With  respect  to  the  first  case, 
therefore,  it  appears  that  there  is  no  ground  for  a  prohibition. 
As  to  the  second  case,  it  stands  in  a  different  position. 
It  was  a  demand  of  19/.  Os.  Sd.   for  money  lent;   and 
the  objection  to  it  is,  that  the  demand  was  presented  as 
a  separate  and  distinct  demand,  while  it  was,  in  truth,  only 
a  portion  of  a  larger  demand,  which  exceeded  the  amount 
to  which  the  jurisdiction  of  the  Court  was  limited.     Now, 
suppose  a  prohibition  were  to  go  as  to  this  plaint,  what 
would  be  the  ground  of  the  prohibition  ?    It  would  be,  that 
the  plaintiff  ought  to  sue  in  the  superior  Court    What  how- 
ever is  the  amount  of  the  debt  which  he  seeks  to  recover  ? 
Nineteen  pounds  and  eight  pence.     But  that  amount  is 
within  the  jurisdiction  of  the  County  Court     Why,  then, 
is  he  to  be  prevented  from  suing  in  that  Court  in  the  first 
instance  ?   If,  indeed,  he  were  to  prove  at  the  trial  a  demand 
exceeding  20/.,  he  must  either  be  nonsuited,  or  abandon  the 
excess  beyond  that  amount.    If  the  latter  course  be  adopted, 
it  is  to  be  recorded;  for  the  statute  expressly  says,  that  the 
judgment  "shall  be  in  full  discharge  of  all  demands  in 
respect  of  such  cause  of  action,  and  entry  of  the  judgment 
shall  be  made  accordingly ;"  so  that  the  judgment  is  to  state 
on  the  face  of  it  that  the  party  has  abandoned  the  excess. 
But  nothing  of  the  sort  was  done  here.     The  Court  has 
jurisdiction  to  hear  a  demand  of  any  amount,  provided  the 
plaintiff  will  consent  to  give  up  so  much  of  his  claim  as  will 
bring  it  within  the  jurisdiction.    It  is  clear  that  the  demand 
in  this  plaint  was  the  only  demand  which  existed ;  for  the 
plaintiff  had  already  recovered  a  judgment  in   that  very 
Court;  and  all  that  was  due  to  him  beyond  that  was  the 
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1910s.  8i,  which  was  the  only  sum  he  could  have  recovered     L  Mt  &  Pu 
if  he  had  brought  an  action  in  the  superior  Courts. 

But  we  are  told  that  that  demand  must  be  considered  as 
part  of  the  larger  demand,  which  was  the  subject-matter  of 
the  first  plaint  That  first  plaint  is  for  work  and  labour,  for 
certain  services,  and  for  goods  sold  and  delivered ;  the  other 
is  for  money  lent ;  and  it  is  said  these  two  demands  must 
be  considered  as  forming  one  entire  demand.  Why  ?  Has 
any  account  ever  been  delivered  in  which  the  plaintiff  put 
together  the  two  in  the  form  of  one?  Have  the  parties 
ever  treated  them  as  one  demand?  Of  that  there  is  no 
evidence.  Are  the  sums  lent  at  all  connected  with  the 
sums  claimed  in  the  other  plaint?  By  no  means.  The 
question  is,  can  we  say,  in  the  absence  of  all  evidence,  that 
the  parties  ever  intended  to  treat  these  sums  as  forming  one 
entire  demand,  or  that  the  several  items  in  the  two  plaints 
form  together  one  demand  and  one  account?  We  only 
know  that  there  is  a  demand  for  money  lent,  and  a  demand 
for  work  and  labour;  but  there  are  no  circumstances  to 
shew  that  they  are,  or  ever  were  intended  to  be,  treated  as 
one  account.  The  objection,  therefore,  on  the  second  plaint 
also  falls  to  the  ground,  and  the  rule  must  be  refused. 

Maule,  J. — I  am  of  the  same  opinion.  The  Lord  Chief 
Justice  has  gone  so  fully  into  the  reasons  of  our  judgment,  that 
I  have  but  little  to  add.  In  the  case  of  Thompson  v.  Ingham 
and  Another  (a),  which  was  cited  in  the  argument,  there  was 
a  declaration  in  prohibition,  which  contained  an  allegation 
that  a  question  of  title  was  in  issue ;  and  the  answer  to  that 
allegation  was,  that  the  Judge  had  decided  that  the  question 
of  title  was  not  in  issue.  Upon  demurrer  to  that  plea,  the 
Court  held,  that  inasmuch  as  it  was  admitted  on  the  record 
that  the  question  of  title  was  in  issue,  the  Judge,  in  adju- 
dicating upon  the  case,  must  have  decided  a  question  of  title, 
which  he  is  expressly  prohibited  from  deciding,  although  he 

(a)  Ante,  p.  216. 
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was  of  opinion  that  he  was  not  so  deciding, — thinking  that 
-  the  question  of  title  was  not  involved  in  the  decision  of  the 
case  before  him.    In  that  case,  the  record  conclusively 
shewed  that  the  question  as  to  title  was  in  issue ;  but  here 
there  is  nothing  to  shew  us  that  a  question  with  respect  to  a 
larger  sum  than  20/.  was  in  issue,  and  I  am  inclined  to 
think,  judging  from  the  state  of  the  affidavit,  that  in  all 
probability  it  was  not  in  issue.    If  it  had  appeared  that  a 
larger  sum  was  in  issue,  and  that  the  Judge  of  the  County 
Court  had  decided  upon  the  controverted  question  whether 
the  debt  was  of  a  larger  amount  than  2021, — then  if  the  County 
Court  has  no  jurisdiction  in  any  case  to  inquire  into  demands 
exceeding  20/1,  this  case  would  have  been  the  same  as  Thomp- 
son v.  Ingham  and  Another  (a).  But  I  do  not  think  that  is  so. 
I  see  nothing  to  prevent  the  Judge  of  the  County  Court 
from  inquiring  into  a  debt  of  more  than  2021;  although  if  it 
turns  out  at  the  trial,  either  upon  the  plaintiff's  case  or 
upon  the  defendant's,  that  the  claim  is  for  more  than  2021, 
and  that  the  plaintiff  is  splitting  a  demand  of  more  than 
2021  into  two  or  more  demands  under  that  amount,  he  is 
put  to  the  option  of  having  judgment  against  him,  or  being 
nonsuited,  or  of  recovering  20/.  only,  and  abandoning  the 
residue.     There  is,  therefore,  a  difference  with  respect  to 
the  jurisdiction  of  the  Courts,  between  their  entertaining 
claims  for  more  than  2021,  in  which  there  is  only  an  implied 
prohibition  from    giving  judgment   for    more    than    that 
amount,  arising  from  the  enabling  clauses  of  the  58th  and 
63rd  sections,  and  their  deciding  questions  of  title  contrary 
to  the  prohibitory  clause  of  the  58th  section.     For  these 
reasons,  therefore,  I  think  that  the  case  of  Thompson  v. 
Ingham  and  Another  is  distinguishable  from  the  present  one. 
There  it  appeared  that  the  Court  had  inquired  into  a  matter 
in  which  it  had  no  jurisdiction ;  here  it  does  not  appear  that 
the  Court  inquired  into  any  matter  out  of  its  jurisdiction. 
1  think  that  on  all  these  grounds  the  application  has  not  been 
sustained. 

(a)  Ante,  p.  216. 


WlLLBY. 
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Williamb,  J. — I  am  of  the  same  opinion,    A  prohibition    **  M>  &  p* 

ought  not  to  go  unless  it  clearly  appears  that  the  Court  -— : — 

below  has  acted  without  jurisdiction ;  and  that  has  not  been  __  v. 
shewn.  With  respect  to  the  supposed  division  of  the  cause 
of  action,  it  is  enough  for  me  to  say  that  I  am  not  at  all 
satisfied  that  the  subject  of  the  two  claims  constituted  one 
"cause  of  action,"  within  any  reasonable  construction  of 
that  expression  in  the  act  of  Parliament  As  to  the 
set-off,  it  is  shewn  explicitly  by  the  applicant  that  the  sum 
claimed  is  a  sum  under  20£,  and  that  a  premature  objection 
was  made,  which  was  overruled. 

Talfourd,  J. — I  am  entirely  of  the  same  opinion.  With 
regard  to  the  main  question,  viz.,  whether  the  two  demands 
constituted  one  entire  claim,  the  case  is  essentially  different 
from  In  re  Aykroyd  (a).  There  is  nothing  here  to  connect 
the  various  items  together;  there  is  nothing  in  them  of  a 
common  character,  except  that  they  may  be  recovered  in  the 
same  declaration,  and  in  the  same  form  of  action.  Whereas 
in  the  case  of  In  re  Aykroyd  the  plaintiff  was  a  shopkeeper 
who  was  in  the  habit  of  supplying  the  defendant's  workmen 
with  goods  upon  the  plaintiff's  orders,  and  there  was  one 
entire  system  of  dealing  arising  out  of  that  practice ;  so  that 
there  was,  in  effect,  only  one  demand  arising  out  of  one 
state  of  things,  which  does  not  appear  in  the  present  case. 

Rule  discharged. 


(a)  1  Exch.  479 ;  8.  C.  5  D.  &  L.  701. 
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The  Court 
required  a 
plaintiff  who 
tad  taken  the 
benefit  of  the 
Insolvent  Act, 
and  who  sued 
as  trustee  for 
one  also  in 
insolvent  cir- 
cumstances, 
to  give  further 
security  for 
costs,  than 
that  of  the 
person  for 
whose  benefit 
he  sued* 


Mais  v.  McNamara. 

[In  the  Exchequer  of  Fleas. 

Coram  Pollock,  C.  B.,  Rolfe,  B.,  and  Plait,  B.] 

M.  HIS  was  a  rule  to  shew  cause  why  all  proceedings  in 
this  cause  should  not  be  stayed,  until  the  plaintiff  should 
give  security  for  costs. 

The  affidavit  upon  which  the  rule  was  granted  stated  that 
the  defendant  had  pleaded,  that  the  plaintiff  had  petitioned 
the  Court  for  relief  of  insolvent  debtors,  and  that  by  an  order 
of  that  Court  his  estate  and  effects  were  vested  in  the  pro- 
visional assignee;  that  the  plaintiff  did  not  traverse  this, 
but  replied  that  he  never  had  any  title  or  interest  in  the 
goods  except  as  trustee  of  one  Jabez  Millard;  that  the 
plaintiff  was  discharged  under  the  Insolvent  Act,  on  9th  of 
July,  1849,  and  that  by  his  schedule  it  appeared  that  he 
was  indebted  to  creditors  in  the  sum  of  2,300/.,  and  that  the 
only  assets,  were  some  good  and  some  doubtful  debts;  that  it 
appeared  by  the  plaintiff's  balance  sheet  that  he  was  bank- 
rupt in  September,  1841,  that  his  debts  then  amounted  to 
2,000£,  and  that  no  dividend  had  been  paid.  The  defendant 
had  applied  at  Chambers  to  Alderson,  B.,  who  on  the  18th 
of  April  decided  that  he  was  entitled  to  security  for  costs,  and 
made  an  order  in  these  words:  "  Let  the  party  really  claim- 
ing make  himself  responsible  for  costs."  A  second  summons 
was  issued,  and  the  parties  again,  on  the  22nd  April,  went 
before  Alder&on,  B.,  when  the  defendant's  attorney  applied 
for  an  order  for  further  security,  on  the  ground  that  Jabez 
Millard,  the  party  really  claiming,  was  not  in  better  circum- 
stances than  the  plaintiff.  His  Lordship  refused  to  alter  his 
order  otherwise  than  by  adding  the  words,  "  by  becoming 
the  security  himself."     On  April  20th  the  plaintiff  joined 


EASTER  TERM,    13   VICT.  297 

issue,  and  gave  notice  of  trial  for  the  second  sittings  in    L.  M.  t  P. 
London  in  this  Term. 


Cowling  shewed  cause.  The  only  cases  in  which  the 
Court  has  called  on  an  insolvent  plaintiff  to  give  security 
for  costs,  have  been  where  he  sued  for  the  benefit  of  his 
assignee.  Where  he  sues  as  trustee  for  a  third  person,  the 
Court  will  not  interfere ;  Wray  v.  Brown  (a).  In  Perkins 
v.  Adcock  (6),  which  may  be  relied  on  by  the  other  side, 
although  the  debt  for  which  the  action  was  brought  had 
been  assigned  to  only  two  of  the  creditors,  it  was  in  trust 
for  the  benefit  of  all.  At  all  events,  the  defendant  cannot 
ask  for  any  other  security  than  that  of  Jabez  Millard,  who 
is  the  real  plaintiff. 

Pollock,  C.  B. — If  a  man  has  a  legal  right  of  action  io 
himself,  no  question  as  to  costs  arises.  If  some  one  sues 
for  him,  that  person  must  give  security;  and  if  the  party 
really  interested  be  a  pauper,  the  Court  will  not  take  his 
security,  but  the  plaintiff  must  give  substantial  security. 
The  party  for  whose  benefit  the  action  is  brought,  ought 
not  to  be  in  a  better  position  than  the  party  in  whose 
name  he  sues. 

Keane,  in  support  of  the  rule,  was  stopped  by  the  Court 

Per  Curiam. 

Rule  absolute. 

(a1)  6  Bing.  N.  C.  271;  S.  C.  8  Scott,  557 ;  8  Dowl.  270. 
(b)  3  D.  &  L.  270 ;  S.  C.  14  M.  &  W.  808. 


MAI8 
V. 

McNamaba. 
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May  i.       The  East  Lancashire  Railway  Company  v.  Croxton. 


[In  the  Exchequer  of  Fleas. 


In  debt  for 
railway  calls, 
the  declara- 
tion stated 
M  that  the 
defendant,  at 
the  time  of  the 
making  of  the 
calls,  was  and 
still  is ,  the 
holder  of 
divers,  to  wit, 
thirty-nine 
shares  in  the 
said  company, 
and  before  the 
commence- 
ment of  this 
suit,  to  wit, 
&C,  was  and 
still  is,  indebted 
to  the  said 
company,  &c 
Held,  on 
special  de- 
murrer, that 
the  declaration 
was  good,  al- 
though it  did 
not  follow  the 
form  given  by 
sect.  26  of 
the  Companies 
Clauses*  Con- 
solidation Act, 
8  &  9  Vict. 
c.  16,  which 
enacts,  that 
it "  shall  be 
sufficient"  "to 
declare  that 
the  defendant 
is  the  holder/* 
&&,  "  and  is 
indebted," 
&c.;_all 
except  what  is 


Coram  Pollock,  C.  B.9  Bolfe,  B.$  and  Flatt,  -B.] 

.LlEBT  for  railway  calls.  The  declaration  was  in  the 
following  form: — "For  that  the  defendant,  at  the  time 
of  the  making  of  the  calk  hereinafter  mentioned,  was 
and  still  is  the  holder  of  divers,  to  wit,  thirty-nine 
shares  in  the  said  company,  called  by  a  certain  name, 
to  wit,  quarter  shares;  and  before  the  commencement  of 
this  suit,  to  wit,  &c,  was  and  still  is  indebted  to  the  said 
company  in  a  large  sum,  to  wit,  the  sum  of  195/.,  parcel 
of  the  sum  above  demanded,  in  respect  of  two  calls  upon 
each  of  the  said  shares  theretofore  duly  made  by  the  said 
company,  each  of  the  said  calls  being  of  the  sum  of  21  10*. 
upon  each  of  the  said  shares;  whereby  and  by  reason  of 
the  said  sum  of  195L,  parcel,  &c,  being  and  remaining 
wholly  unpaid  to  the  said  company,  an  action  hath  accrued 
to  the  said  company  by  virtue,"  &c,  stating  the  acts  of 
Parliament  under  which  the  railway  was  made,  (which 
incorporated  the  Companies'  Clauses  Consolidation  Act, 
1845),  and  also  that  act. 

Special  demurrer  and  joinder. 

Hugh  Hilly  in  support  of  the  demurrer.  The  declara- 
tion is  bad  for  not  following  the  form  given  by  the  act  of 
Parliament  The  Companies'  Clauses  Consolidation  Act 
(8  &  9  Vict.  c.  16,  &  26),  enacts  that  "in  any  action  or  suit 
to  be  brought  by  the  company  against  any  shareholder  to 
recover  any  money  due  for  any  call  it  shall  not  be  neces- 

required  by  the  statute  being  only  surplusage. 


V 
CfiOXTON. 
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sary  to  set  forth  the  special  matter,  but  it  shall  be  sufficient     L^tX  Pm 

for  the  company  to  declare  that  the  defendant  is  the  holder  — — r 

of  one  share  or  more  in  the  company  (stating  the  number  cashhie 
of  shares),  and  is  indebted  to  the  company  in  the  sum  of 
money  to  which  the  calls  in  arrear  shall  amount  in  respect 
of  one  call  or  more  upon  one  share  or  more  (stating  the 
number  and  amount  of  each  of  such  calls),  whereby  an 
action  hath  accrued  to  the  company  by  virtue  of  this  and 
the  special  act"  And  by  sect  27,  it  is  declared  that,  "  on  the 
trial  or  hearing  of  such  action  or  suit  it  shall  be  sufficient 
to  prove  that  the  defendant,  at  the  time  of  making  such 
call  was  a  holder  of  one  share  or  more,"  &c.  Here  the 
declaration  alleges  that  the  defendant,  at  the  time  of  the 
making  of  the  calls,  "was  and  still  is  the  holder;"  so  that 
an  immaterial  issue  is  tendered.  In  The  Belfast  and  County 
Dawn  Railway  Company  v.  Strange  (a),  the  declaration  stated 
that  the  defendant  "  was  and  still  is  the  holder  of  divers,  to 
wit,  ten  shares  in  the  said  company,  and,  at  the  time  of  the 
commencement  of  this  suit,  was  and  still  is  indebted,"  &c. 
The  Court  there  held,  that  the  word  "is,"  in  the  26th 
section,  meant  "is  at  the  time  of  calls  made."  As  a 
form  is  given  by  the  act  of  Parliament,  it  should  be 
followed  strictly,  and  the  Court  will  not  allow  equiva- 
lents to  be  used.  In  The  Newport,  Abergavenny,  and 
Hereford  Railway  Company  v.  Hawes(b),  the  declaration 
commenced  by,  "for  that  whereas  the  defendant  is  the 
holder  of  divers  shares ;"  this  was  specially  demurred  to, 
and  the  plaintiff  at  the  suggestion  of  the  Court  amended, 
by  following  the  form  given  by  the  statute.  So  in  Moore 
v.  The  Metropolitan  Sewage  Manure  Company  (c),  the  de- 
claration omitted  the  words  "  whereby  an  action  hath 
accrued  to  the  company  by  virtue  of  this  and  the  special 
act;"  and  Parke,  B.,  there  said,   "independently  of  the 

(a)  1  Exch.  739,  742.  (c)  3  Exch.  333,  4 ;  S.  C.  6  D. 

(b)  3  Exch.  476.  &  L.  496. 
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cashire 
Railway  Co. 
v. 
Ceoxton. 


statute  it  would  be  necessary  to  state  all  the  facts  specially ; 
but  the  statute,  having  given  a  general  form,  the  defendants 
ought  to  bring  themselves  within  its  terms."  The  de- 
fendant elected  to  amend  by  inserting  the  omitted  words. 
There  is  a  great  inconvenience  in  departing  from  the 
proper  form. 


Gray,  in  support  of  the  declaration.  The  present  form 
is  good.  This  Court  have  held  "  is"  to  mean  "  was"  at  the 
time  when  the  call  was  made ;  all  that  is  added,  besides  what 
is  given  in  the  statute,  is  surplusage.  [Rolfe,  B. — The  word 
"is"  must  have  some  effect;  "was  and  still  is"  must  mean 
more  than  "  was."]  In  The  Midland  Great  Western  Railway 
Company  of  Ireland  v.  Evans  (a)9  in  debt  for  calls,  the  de- 
claration stated  that  the  defendant,  "  to  wit,  on,"  &c,  "  was 
and  from  hence,  hitherto  hath  been,  and  still  is  the  holder  of 
forty  shares  in  the  said  company,  and  then  and  at  the  time  of 
the  commencement  of  this  suit,  was  and  still  is  indebted  to  the 
company."  This  was  demurred  to;  but  the  Court  held  it  good. 
Aldersony  B.,  in  delivering  judgment,  says,  "The  26th  sec- 
tion, it  appears,  provides,  that  certain  requirements  shall  be 
stated  in  the  declaration ;  those  requirements  are  stated,  but 
there  is  an  addition,  which  it  was  said  was  unnecessary  to 
be  there,  that  before  the  commencement  of  the  suit,  '  and 
from  thence  hitherto  the  party  hath  been,  and  still  is  the 
holder  of  divers,  to  wit,  forty  shares.'  It  would  have  been 
sufficient,  and  perhaps  better,  to  have  stated  that  the  party 
'was'  such  holder  of  forty  shares  only.  This  declaration 
states  something  special,  the  utmost  effect  to  be  given  to 
which  will  be,  that  the  declaration  is  in  some  degree  sub- 
ject to  the  objection  of  surplusage,  which,  however,  cannot 
be  taken  advantage  of."  The  thing  to  be  proved  is,  that 
the  defendant  was  the  holder  of  the  shares  at  the  time  of 
the  making  of  the  call,  and  it  is  not  inconsistent  with  that, 


(a)  Mich.  Vac,  Exch.  1849.    This  case  will  be  reported  in  7  D.  &  L. 


V. 

Croxton. 
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that  he  is  so  now.     It  cannot  be  more  than  surplusage;     L-  M-  i  p- 

there  are  all  the  words  required  by  the  statute,  and  some-  — r~ — 

n  J  9  East  LAN- 

thing  more.     In  Bristow  v.   Wright  (a),  Lord  Mansfield,      cabhirb 

speaking  of  what  is  surplusage,  says,  "  where  the  de- 
claration contains  impertinent  matter,  foreign  to  the 
cause,  and  which  the  Master,  on  a  reference  to  him, 
would  strike  out,  (irrelevant  covenants  for  instance),  that 
will  be  rejected  by  the  Court,  and  need  not  be  proved. n 
[He  referred  also  to  1  Chitt.  Plead.  252,  7th  ed.]  Here 
the  Master  might  strike  out  all  that  is  objected  to  as  sur- 
plusage. The  case  of  The  Newport,  Abergavenny,  and 
Hereford  Railway  Company  v.  Hawes  (b),  has  no  appli- 
cation; for  there  the  declaration  was  bad  for  want  of 
certainty;  all  the  allegations  being  governed  by  the 
word  "  whereas,"  and  therefore  stated  only  by  way  of 
recital 

HiU  in  reply. 

Pollock,  C.  B. — There  must  be  judgment  for  the  plain- 
tiff, on  the  authority  of  the  case  in  this  Court  of  The 
Midland  Great  Western  Railway  Company  of  Ireland  v. 
Evans,  where  the  objection  was  distinctly  taken,  and 
overruled  by  the  Court  after  taking  time  to  consider. 
This  objection,  though  not  identical,  is  in  spirit  the  same ; 
if  there  is  all  that  the  statute  requires,  and  something  more, 
which  may  be  struck  out,  the  declaration  is  good. 

Rolfe,  B.  (c) — I  also  think  there  should  be  judgment 
for  the  plaintiff.  I  think  the  declaration  in  this  case  is 
good  within  the  decision  of  the  case  of  The  Midland 
Great  Western  Railway  Company  of  Ireland  v.  Evans. 
At  first  I  thought  the  cases  not  precisely  similar,  but  now 
I  think  they  are.  I  thought  that  the  averment  that  "he  is 
the  holder,"  when  coupled  with  the   allegation  that  he 

(a)  Dougl.  665,  667.  (c)  Parke,  B.,  was  absent  from 

(6)  3  Ezch.  476.  indisposition. 
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vdwms  /.      « wa«  »  wou]d  mean  more  than  it  did  in  that  case;    There 

1  RIO 

- —  it  was  decided  to  be  mere  surplusage,  and  I  think  we  are 

East  Lan-  .    . 

CA8HIBE      bound  to  give  effect  to  that  judgment. 

Railway  Co. 


v. 

CttOXTON. 


Platt,  B.,  concurred. 


Judgment  for  the  Plaintiff. 


May  1. 


Vertue  v.  The  East  Anglian  Railway  Company. 


[In  the  Exchequer  of  Pleas. 


Coram  Pollock,  C.  B.%  Rolfe,  B.t  and  matt,  B.'] 

UEBT  on  bond.  The  second  plea, — after  stating  that  the 
defendants,  "in  pursuance  and  exercise  of  the  powers 
vested  in  them  under  and  by  virtue  of  the  East  Anglian 
Railways  Act,  1847 "  (a),  had  borrowed  of  the  plaintiff 
1000£,  upon  security  of  the  bond  sued  on,   and   that 

Msi^Jd*!^11  ^e  bond  was  duly  registered,— alleged  that  the  plain- 
tiff, by  deed  sealed,  &c,  by  virtue  and  in  pursuance 
of  the  provisions  of  the  said  act,  transferred  the  said  bond 
and  all  his,  the  plaintiff's,  right  and  interest  in  and  to  the 
said  money  thereby  secured,  to  Sir  C.  W.  Taylor,  Bart; 
that  after  the  making  of  the  said  deed  and  of  the  said 
an  assignment  transfer  thereby  made,  and  within  thirty  days  after  the 
averment  that  date  °f  the  said  last  mentioned  deed  and  transfer,  and 
^hiTS^bond  b^01"6  ^e  commencement  of  this  suit,  to  wit,  on,  &c,  the 
was  given  was  said  deed  and  transfer  was  duly  produced  to  W.  Williams, 

borrowed  "  in 
pursuance  and 
exercise  of  the       (a)  10  &  1 1  Vict,  cclxxv.,  by  sect.  5  of  which  the  Companies  Clauses' 

intne™  VC8tM     C00801^^00  Act»  (8  &  9  Vict-  c  1 6),  is  incorporated  with  the  private  act 

under  and  by 

virtue  of  their  act,"  (which  incorporated  the  general  act),  is  sufficient,  without  alleging  that  a 

general  meeting  had  been  held,  and  an  order  made  as  is  required  by  sect.  38. 


Where  a  bond 
given  by  a 
railway  com* 
pany  under 
the  Companies 
Clauses  Con- 
solidation Act 
(8  &  9  Vict. 


accordance 
with  sect  6, 
the  proper 
party  to  sue 
on  it  is  the 
assignee,  not 
the  original 
obligee. 
Where  such 


EASTER  TERM,    13  VICT.  303 

who  then  acted  as,  and  was  the  secretary  of  the  defendants,    L-  M  6*  P. 
and  who,  as  such  secretary,  then  kept  the  said  register  of 


VjjRTUE 

mortgages  and  bonds;  and  that  the  said  W.  Williams,  so  v. 

being  such  secretary  as  aforesaid,  thereupon  forthwith  and  aholun 
before  the  commencement  of  this  suit,  to  wit,  &c  made  Railway  Co. 
an  entry  or  memorial  of  the  bond  in  the  register,  and 
thereupon,  and  from  and  immediately  after  the  making 
of  the  said  last  mentioned  entry  or  memorial,  and  before 
the  commencement  of  this  suit,  to  wit,  on,  &c,  the 
plaintiff  ceased  to  be  entitled  to  or  to  have  any  right  or 
interest  in  any  respect  to  or  in  the  said  supposed  writing 
obligatory  in  the  declaration  mentioned,  so  being  such 
bond  as  aforesaid,  or  the  money  thereby  secured,  or  the 
said  supposed  cause  of  action  in  the  declaration  mentioned, 
or  any  or  either  of  them.  That  the  said  transfer,  and 
the  said  entry  or  memorial  of  the  said  transfer,  having 
been  so  made  as  aforesaid,  thereupon,  and  from  and  imme- 
diately after  the  making  of  the  said  last  mentioned  entry 
or  memorial,  and  before  the  commencement  of  this  suit, 
to  wit,  on,  &c.,  the  said  transfer,  by  virtue  of  the  said  act, 
entitled  the  said  Sir  C.  W.  Taylor,  Bart,  to  the  full  benefit 
of  the  said  bond  and  writing  obligatory  in  all  respects;  and 
the  said  Sir  C.  W.  Taylor,  Bart,  then  and  by  virtue  of  the 
said  act  became,  and  was,  and  from  thence  hitherto  hath 
been,  and  still  was  entitled  to  the  said  bond  and  writing 
obligatory,  and  to  the  said  sum  of  money  thereby  secured, 
and  to  the  benefit  of  the  supposed  causes  of  action  in  the 
said  first  count  mentioned,  &c  Verification. 
Special  demurrer  and  joinder  in  demurrer. 

Prentice  (with  whom  was  Peacock),  in  support  of  the 
demurrer.  By  the  East  Anglian  Railways  Act,  10  &  11 
Vict  c.  cclxxv.  s.  5,  the  Companies'  Clauses  Consolidation 
Act,  8  &  9  Vict  c.  16,  is  incorporated.  By  sect  28  of  the 
private  act,  the  company  are  authorized  to  borrow  money 
on  mortgage  or  bond.  By  sect  41  of  the  general  act, 
8  &  9  Vict  c  16,  "  every  mortgage  and  bond  for  securing 
money  borrowed  by  the  company  shall  be  by  deed  under 
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F18^0        ^e  common  8e*^  °^  ^e  company."     By  sect  46,  "any 

Vertue      Party  entitled  to  any  such  mortgage  or  bond  may  from 

"•  time  to  time  transfer  his  right  and  interest  therein  to  any 

AA8T 

Anglian  other  person;  and  every  such  transfer  shall  be  by  deed 
duly  stamped,  wherein  the  consideration  shall  be  truly 
stated;  and  every  such  transfer  may  be  according  to  the 
form  in  the  Schedule  (E.)  to  this  act  annexed,  or  to  the 
like  effect;"  and  the  form  given  in  Schedule  (E.)  is:  "I, 
A.  B.,"  &c.  "do  hereby  transfer,"  &c.  "a  certain  bond,"  &a, 
"and  all  my  right,  estate,  and  interest  in  and  to  the  money 
thereby  secured."  This  transfer,  it  is  submitted,  assigns  the 
interest  in  the  bond,  but  not  the  right  of  action.  The  plaintiff 
must  contend  that  by  the  assignment  not  only  the  bond  but 
the  right  to  sue  thereon  is  transferred.  By  the  common 
law  a  chose  in  action  is  not  assignable ;  and  though  a  bond 
may  be  assigned,  the  right  to  sue  thereon  cannot  It  is  true, 
there  are  many  cases  in  which  the  assignee  of  a  bond  may 
sue,  as  in  the  cases  of  bail  bonds,  replevin  bonds,  and  other 
instances  collected  in  1  Chit.  Plead.  18,  7th  ecL;  but  in 
all  those  cases  the  right  to  sue  is  expressly  given  by  the 
statutes  which  make  them  assignable.  Thus,  the  Bank- 
rupt Act,  6  Geo.  4,  c  16,  &  63,  after  directing  the 
commissioners  to  assign  the  bankrupt's  personal  estate 
to  his  assignees,  expressly  enacts,  that  the  "  assignees 
shall  have  like  remedy  to  recover  the  same  in  their 
own  names,  as  the  bankrupt  himself  might  have  had 
if  he  had  not  been  adjudged  bankrupt"  In  Jeffery  v. 
McTaggart  (a),  which  was  a  decision  under  the  Scotch 
Sequestration  Act,  54  Geo.  3,  c  137,  it  was  contended 
that  the  language  of  sect.  29  was  comprehensive  enough  to 
pass  a  chose  in  action.  That  section,  after  directing  that 
the  bankrupt  is  to  execute  deeds  of  conveyance  or  assign- 
ment to  the  trustees,  enacts,  that  "the  whole  estate  and 
effects,  of  whatever  kind,  and  wherever  situate  (in  so  far  as 
may  be  consistent  with  the  laws  of  other  countries,  when 
the  effects  are  out  of  Scotland),  shall' be  deemed  and  held 

.  (a)  6  M.  &  S.  126.    See  Sayer  v.  Dttfavr,  5  D.  &  L.  313. 
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to  be  vested  in  the  trustee  for  the  behoof  of  the  creditors,     L.  M.  jr  P. 

|  OCA 

and  the  Court  shall  declare  every  right,  title,  and  interest, 


Vertue 
which  was  formerly  in  the  bankrupt,  to  be  now  in  the  „. 

trustee ;  but  Lord  EUenborough  there  says,  "  I  cannot  find      xirouLi 

any  words  conveying  to  the  plaintiff  a  right  of  suit.    The    Railway  Co. 

utmost  extent  to  which  the  language  of  the  act  can  be 

carried,  is  to  a  right  of  property."    [Flatty  B. — If  the  right 

of  action  is  not  assigned,  all  you  assign  is  an  equitable 

interest     The  8  &  9  Vict  c.  16,  s.  46,  says,  "  any  party 

entitled,"  &c,   "  may"   "  transfer   his   right   and    interest 

therein."]      Those  words  are  not  stronger  than  those  in 

the  Scotch  Sequestration  Act     [Pollock,  C.  B. — I  confess 

I  never  could  understand  the  case  of  Jeffery  v.  Mc  Taggart. 

But  it  is  observable  that  there  the  bond  was  to  be  assigned 

only  once,  here  this  bond  may  be  assigned  several  times. 

Sect  47,  after  directing  the  registry  of  every  transfer,  says, 

"  and  after  such  entry  every  such  transfer  shall  entitle  the 

transferee  to  the  full  benefit  of  the  original  mortgage  or 

bond  in  all  respects."]     The  case  of  Jeffery  v.  McTaggart 

was  cited  in  Sidaway  v.  Hay  (a),  and  was  mentioned  and 

recognised  in  the  judgment  of  the  Court 

A  second  ground  of  demurrer  is,  that  it  does  not  appear 
by  the  plea  that  the  bond  was  one  which  could  be  assigned ; 
only  certain  bonds  can  be  assigned.  Sect  38  enables  com- 
panies to  borrow  on  mortgage  or  bond  "  such  sums  of 
money  as  shall  from  time  to  time,  by  an  order  of  a  general 
meeting  of  the  company,  be  authorized  to  be  borrowed." 
There  is  no  averment  in  the  plea  that  there  was  any 
general  meeting,  or  that  any  order  was  made ;  it  is  only 
alleged  that  the  money  was  borrowed  "in  pursuance  and 
exercise  of  the  powers  vested  in  them  under  and  by  virtue 
of"  their  act     This  is  only  a  conclusion  of  law. 

Bramwell,  in  support  of  the  plea,  was  stopped  by  the 
Court 

la)  4  D.  &  R.  658 ;  S.  C.  3  B.  &  C.  12. 
VOL.    I.  X  L.    M.    &    P. 
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1850.  .  .  . 

— ment     The  words  in  sect  46  are,  "  may  from  time  to  time 

Vertue 

v.  transfer  his  right  and  interest  therein;"  and  the  words  in 

Anglian  ^e  f°rm  °f  bond  given  in  Schedule  (E.)  are,  "all  my 
Railway  Co.  right,  estate,  and  interest;"  there  being  a  particular  power 
given  to  transfer  what  could  not  be  transferred  before,  it 
must  mean  to  all  intents  and  purposes.  How  can  the 
assignee  have  all  the  "right,  estate,  and  interest"  of  the 
assignor,  if  he  has  not  the  right  to  sue  ?  The  object  of  the 
statute  is  to  make  the  bond  negotiable.  As  to  the  second 
objection,  I  think  the  averment  sufficient 

Rolfs,  B.  (a).— I  fern  of  the  same  opinion.  If  the  meaning 
of  the  act  were  not  that  the  assignee  might  sue,  it  would  be 
nugatory.  In  sect  55  it  is  said  that  the  books  of  account 
of  the  company  are  to  be  open  to  the  inspection  of  "  the 
respective  mortgagees  and  bond  creditors."  Now,  who  are 
the  bond  creditors?  Not  the  parties  to  whom  the  bonds 
were  originally  given,  but  those  to  whom  the  bonds  have 
been  assigned. 

Platt,  B. — I  am  of  the  same  opinion ;  the  word  "  inte- 
rest," in  Beet  46,  means  legal  interest 

Per  Cubiam. 

Judgment  for  the  Defendant 

(o)  Parke,  B.,  was  absent  from  indisposition. 
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Levy  o.  Moylan,  Smedley,  Flack,  and  Tracey. 

[In  the  Common  Pleas. 

Coram  WUdc,  C.  J.f  CressweU,  J.9  Williams,  J.t  and 

Talfourd,  J.'] 

I  RESPASS  for  assault  and  false  imprisonment  To  a  decla- 

Plea  by  Smedley  and  Flack  (a),  as  to  the  assault  and  con-  p^^dfelte 
veying  the  plaintiff  to  prison,— after  stating  the  establish-  m^ntJleent 
ment  of  the  Westminster  County  Court  of  Middlesex,  high  bailiff  of 
pursuant  to  the  provisions  of  the  9  &  10  Vict  a  95, — that  coUrt  and  the 
before  the  said  time  when,  &c,  at  and  in  the  said  West-  fh°;eJ™  t°hfe 
minster  County  Court  of  Middlesex  then  holden  in  the  defendants 

.  .  .  *  justified  under 

said  building  in  the  declaration  mentioned,  in  and  for  the  a  warrant 
said  district  under  the  said  act,  the  defendant  Dennis  Creagh  £j?t^  county 
Moylan,  then  being  the  Judge  of  the  same  Court,  did,  J001^1}* 
according  to  the  form  of  the  said  act,  by  a  warrant  under  them,  whereby, 
his  hand,  and  sealed  with  the  seal  of  the  Court,  and  directed  that  the  plain- 
to  the  defendant  Francis  Smedley,  as  the  high  bailiff  of  the  ^^ulled 
said  Court,  and  to  the  other  bailiffs  of  the  said  Court,  and  ^e  Judge 

during  his 

to  all  constables  and  peace  officers  within  the  jurisdiction  of  sitting,  and 
the  said  Court,  and  to  the  governor  of  the  House  of  Correc-  the  judge  had 
don  for  Middlesex,  at  Tothill  Fields,  Westminster,— after  J^SffSbe 
reciting  that  at  the  said  Court  so  holden  as  last  aforesaid,  taken  into 

.  .  custody  and 

the  plaintiff  did  wilfully  insult  him  the  said  Dennis  Creagh  detained  until 
Moylan,  Esq.,  the  Judge  of  the  said  Court,  during  his  the  Court,°it 
sitting  in  the  said  Court  so  holden  as  last  aforesaid,  and  that  "  the.re5)rit * 

^°  m     \  required  the 

thereupon  the  said  Judge  did  order  that  the  plaintiff  should  defendants  to 
be  taken  into  custody,  and  detained  until  the  rising  of  the  plaintiff,  and 
said  Court, — therefore  require  the  said  high  bailiff,  bailiffs,  f™Pge^n  days. 

Held, 
(a)  The  defendant  Moylan  died  shortly  after  the  commencement  of      Yint,  that 

the  action.  the  warrant 

was  not  bad  for  uncertainty  in  specifying  the  cause  of  commitment ; 
Secondly,  nor  for  omitting  to  describe  the  nature  of  the  insult     And 
Thirdly,  that  the  recital  the  plaintiff  had  insulted  the  Judge  was  a  sufficient  adjudication  o 

the  offence. 

Semble,  that  the  County  Courts,  although  Courts  of  record,  are  inferior  Courts. 

x  2 
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&c,  to  take  the  plaintiff  and  to  deliver  him  to  the  said 
governor  of  the  said  House  of  Correction ;  and  by  the  said 
warrant  the  said  Judge  did  require  the  said  governor  of  the 
said  House  of  Correction  to  receive  the  plaintiff,  and  him 
safely  keep  in  the  said  House  of  Correction,  for  the  term  of 
seven  days  from  the  date  of  the  said  warrant,  or  until  he 
should  be  sooner  discharged  by  due  course  of  law.  The 
plea,  after  alleging  that  the  said  district  of  the  said  Court 
included  part  of  the  city  and  liberty  of  Westminster,  pro- 
ceeded to  justify  the  trespasses  under  the  authority  of  the 
warrant  as  high  bailiff  and  assistant  bailiff. 

The  defendant,  Tracey,  pleaded  a  similar  plea  as  to  the 
imprisonment  of  the  plaintiff,  justifying  the  imprisonment, 
under  the  same  warrant,  as  governor  of  the  Tothill  Fields 
House  of  Correction. 

Special  demurrer  to  both  pleas  and  joinder. 


S.  Temple  (Archbold  with  him),  in  support  of  the 
demurrer.  The  warrant  which  has  been  pleaded  in  answer 
to  the  action  is  bad.  First,  it  is  bad  for  uncertainty.  It 
recites  that  the  plaintiff  had  wilfully  insulted  the  Judge,  and 
that  the  latter  had  ordered  him  to  be  detained  until  the 
rising  of  the  Court;  and  then  it  "therefore"  orders  him  to 
be  committed  for  seven  days :  leaving  it  uncertain  whether 
the  insult,  or  the  detention  till  the  rising  of  the  Court,  or 
both  the  one  and  the  other,  were  the  cause  of  the  commit- 
ment. If  the  insult  was  the  real  cause,  the  warrant  is  bad, 
because  it  couples  with  that  cause  another,  and  leaves  it 
uncertain  which  was  the  cause  intended.  In  Rex  v.  Evered(a)9 
Lord  Mansfield  held,  that  a  warrant  for  committing  a  prisoner 
"  as  an  apprentice  or  servant  for  disobeying  his  indentures 
or  articles,''  was  bad  for  running  in  the  disjunctive.  The 
detention  until  the  rising  of  the  Court  being  recited  in  the 
warrant  immediately  before  the  "  therefore,"  that  must  be 
taken,  in  strict  grammatical  construction,  to  be  the  cause  of 
the  commitment  But  in  that  case  the  warrant  is  absurd 
and  illegal ;  for  the  imprisonment  of  a  person  for  a  certain 

(a)  Cald.  26. 
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period  is  no  legal  ground  for  imprisoning  him  for  a  further    L\AIJ[i  P* 
time.     If  both  the  insult  and  the  detention  were  the  grounds        7"; 
for  committing  the  plaintiff  for  seven  days,  the  warrant  is  ° 

also  bad,  for  one  of  them  is  insufficient.     "  If  a  man  be    and  Others. 
committed  for  the  non-payment  of  two  sums,  one  of  which 
is  not  due,   the  warrant  of  commitment  is  bad  for  the 
whole ;"  per  Curiam  in  Ex  parte  Addis  (a). 

But,  further,  the  warrant  is  bad  for  omitting  to  adjudicate 
that  any  offence  was  committed.  A  commitment  for  con- 
tempt must  be  in  writing ;  Mayhew  v.  Locke  (b) ;  and  as  the 
infliction  of  the  punishment  is  a  judicial  act,  the  fact  that 
the  offence  has  been  committed  must  be  formally  adjudged 
in  the  conviction.  This  warrant,  it  would  seem,  is  in  the 
nature  of  a  conviction  as  well  as  a  commitment ;  Lindsay 
v.  Leigh  (c);  and  it  should,  therefore,  have  contained  an 
adjudication  of  the  offence  of  which  the  prisoner  was  con- 
victed.    As  it  does  not  do  so,  the  warrant  is  bad. 

Next,  the  nature  of  the  insult  ought  to  have  been  set  out 
on  the  face  of  the  warrant.  A  commitment  "  ought  to  set 
forth  the  crime  alleged  against  the  party  with  convenient 
certainty,  whether  the  commitment  be  by  the  Privy  Council, 
or  any  other  authority."  "And  this  doth  not  only  hold 
where  no  cause  at  all  is  expressed  in  the  commitment,  but 
also  where  it  is  so  loosely  set  forth,  that  the  Court  cannot 
adjudge  whether  it  were  a  reasonable  ground  of  imprison- 
ment; as  where  one  was  committed  for  manifold  contumacy 
to  the  High  Commission  Court,  or  for  refusing  to  answer 
before  them  certain  articles,  or  for  insolent  behaviour  and 
words  spoken  at  the  council  table,  &c."  Hawkins,  Pleas  of 
the  Crown,  bk.  2,  c.  16,  sect.  16.  It  is  true,  the  words  of 
the  act  are,  "  if  any  person  shall  wilfully  insult  the  Judge," 
and  the  warrant  follows  the  act;  but  that,  it  is  submitted,  is 
not  enough.  According  to  Peacock  v.  Bell  (d),  "  the  rule 
for  jurisdiction  is,  that  nothing  shall  be  intended  to  be  out  of 
the  jurisdiction  of  a  superior  Court,  but  that  which  specially 

(a)  I   B.  &  C.  87,  90;   S.  C.      377. 
2  D.  &  R.  167.  (c)  11  Q.  B.  455. 

(6)  7  Taunt.  63 ;  S.  C.  2  Mareh,         (d)  1  Wmi,  Saund.  73,  74  d. 
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appears  to  be  so ;  and,  on  the  contrary,  nothing  shall  be 
intended  to  be  within  the  jurisdiction  of  an  inferior  Court, 
but  that  which  is  so  expressly  alleged."  That  is  the  principle 
upon  which  the  case  of  Gosset  v.  Howard  (a)  was  decided. 
There  was  no  difference  in  that  case  between  the  Court  of 
Queen's  Bench  and  the  Exchequer  Chamber  with  respect 
to  that  principle,  but  only  as  to  whether  the  warrant  of  the 
Speaker  of  the  House  of  Commons  was  to  be  construed  as 
the  warrant  of  a  superior,  or  of  an  inferior  Court ;  and  Gasset 
v.  Howard  decided  that  Howard  v.  Gosset  (b)  would  have 
been  rightly  decided,  if  the  warrant  had  been  the  warrant 
of  an  inferior  Court  The  word  "  insult"  is  a  generic  term ; 
"contempt  of  Court"  is  only  one  species  of  insult,  and 
obviously  the  only  species  for  which  the  Judge  has  power 
to  commit  It  is,  therefore,  consistent  with  this  warrant 
that  the  insult  for  which  the  plaintiff  was  committed  was 
not  a  contempt  of  Court ;  and,  upon  the  principle  adverted 
to,  it  will  not  now  be  presumed  to  have  been  of  that 
character.  The  Judge  may  have  felt  himself  affronted 
by  something  which  did  not  amount  to  a  contempt  of 
Court,  and  he  ought  to  have  stated  in  the  warrant  what 
the  insult  was,  in  order  that  a  superior  Court  might  be 
enabled  to  judge  whether  the  alleged  offence  was  really 
one.  [Cresswell,  J. — The  County  Court  is  a  Court  of 
record;  is  it  not  for  the  Judge  of  it  to  declare  what  is  a 
contempt?]  He  should  state  the  nature  of  the  contempt; 
Bex  v.  Judd(c);  Rex  v.  James  (d).  [WUde>  C.  J. — May 
there  not  be  many  kinds  of  contempt  which  cannot  be 
described  in  words,  and  which  the  Judge  alone  can  under- 
stand ?]  If  there  be  any,  they  are  not  such  as  the  law 
authorizes  a  Judge  to  punish.  The  power  which  the  law 
gives  him  is  not  for  the  purpose  of  gratifying  feelings  of 
vindictiveness  or  of  a  wounded  amour  propre,  but  for 
securing  the  proper  administration  of  justice  and  protecting 
the  Judge  from  degradation  in  the  eyes  of  the  public. 
[Wilde,  C.  J. — A  Judge,  without  a  single  offensive  word 


(a)  10Q.B.  411. 
(6)  10Q.B.  359. 


(c)  2  T.  R.  255. 
(<*)  Cald.  458. 
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being  uttered,  but  simply  by  a  person's  manner  or  gesture*     L-  M-  fr  P. 

might  be  put  into  such  a  state  of  irritation  as  to  be  altogether — '- — 

incapacitated  from  discharging  his  duty.]     It  is  difficult  to  v. 

conceive  any  form  of  insult  capable  of  interfering  with  the    Md°Othere. 
Judge's  discharge  of  his  duty  which  could  not  be  described 
by  words. 

It  will  be  contended,  that  although  the  warrant  may  not 
justify  the  Judge,  it  affords  a  sufficient  defence  to  the  bailiff 
and  the  gaoler  who  acted  in  obedience  to  it ;  and  1  Hale, 
Fleas  of  the  Crown,  595,  and  2  Hale,  Pleas  of  the  Crown, 
123,  will  be  relied  upon.  The  distinction,  however,  is  not 
tenable.  It  is  the  duty  of  every  officer  acting  in  execution 
of  a  warrant  to  ascertain  that  it  sufficiently  shews  juris- 
diction. If  the  warrant  had  ordered  the  plaintiff  to  be 
committed  for  two  years,  or  to  be  whipped,  the  officer  would, 
beyond  doubt,  have  been  bound  to  know  that  it  was  illegal, 
and  he  would  have  been  liable  to  an  action  if  he  had  acted 
in  obedience  to  it  There  may  be  some  inconvenience  in 
this  doctrine ;  but  the  opposite  one,  that  an  officer  is  bound 
to  obey  every  warrant,  however  illegal,  would  be  much  more 
dangerous.  The  passages  in  Hale,  Pleas  of  the  Crown  above 
referred  to,  will  be  found  inapplicable,  for  they  refer  to  cases 
of  felony ;  in  which,  as  well  as  in  cases  of  high  treason,  it 
has  always  been  considered  sufficient  to  state  the  offence 
generally ;  Hawkins,  Pleas  of  the  Crown,  ubi  supr&.  [Samuel 
v.  Payne  (a),  and  Fox  v.  Gaunt  (b),  were  also  referred  to,] 

Whateley  (Sir  J".  Bayley  with  him),  contra,  on  behalf  of 
Smedley  and  Hack.  The  warrant  is  sufficient  The  first 
question  to  be  considered  is,  whether  it  is  to  be  construed  as 
the  warrant  of  a  superior  or  of  an  inferior  Court.  The  new 
County  Courts  are  not  inferior  Courts,  but  Courts  of  a  co- 
ordinate jurisdiction  with  those  of  Westminster  Hall.  An 
action  cannot  be  brought  in  an  inferior  Court  upon  a  judg- 
ment recovered  in  a  superior  one ;  Com.  Dig.  tit  "  Prohi- 

(a)  1  Doug.  345.  (b)  3  B.  &  Ad.  798. 
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bition"  (A.),  citing  2  Roll  Rep.  54 ;  and  the  reason  is  said  to 
be,  that  the  inferior  Court  has  no  means  of  getting  at  the 
judgment  of  the  superior  one.  It  has,  however,  been  held, 
that  such  an  action  may  be  brought  in  the  County  Courts, 
and  that  the  judgment  of  the  superior  Court  may  be  proved 
there  by  means  of  a  certiorari  and  mittimus ;  In  re  Winsor 
v.  Dunford(a).  From  which  it  is  to  be  inferred  that  the 
County  Courts  are  superior  Courts.  If  so,  the  warrant  is 
clearly  sufficient. 

But  further,  it  is  sufficient,  even  if  it  is  to  be  treated  as 
the  warrant  of  an  inferior  Court  The  object  of  the  113th 
section  of  the  County  Courts'  Act  is  to  give  the  Judge 
power  to  commit  for  seven  days  any  person  wilfully  insulting 
him ;  and  in  order  to  give  a  reasonable  time  for  preparing 
a  warrant,  it  authorizes  the  Judge  to  order  the  arrest  of 
the  offender  and  his  detention  till  the  rising  of  the  Court, 
by  word  of  mouth  in  the  first  instance.  '  It  clearly  appears 
from  the  warrant  that  this  was  the  course  pursued  with 
regard  to  the  plaintiff;  and  the  warrant,  examined  by  the 
light  of  the  113th  section,  is  free  from  uncertainty. 

The  objection,  that  there  is  no  adjudication  of  the 
offence,  is  one  which  is  not  applicable  to  a  committal  for 
a  contempt  "  It  was  a  mistake  to  assert,"  said  Parke,  B., 
in  Gosset  v.  Howard \b\  "as  was  done  at  the  Bar,  that 
an  adjudication  of  a  contempt  was  a  necessary  part  of 
every  committal  for  a  contempt,  and  that  an  attachment 
would  be  invalid  without  it"  The  learned  Judge,  it  is 
true,  goes  on  to  say :  "  It  is  not  so  in  the  superior  Courts 
of  common  law,  as  has  been  before  stated,  nor  in  the  Court 
of  Chancery,  as  Lord  Lyndhurst  has  lately  decided;  Ex 
parte  Van  Sandau"  (c);  but  this  last  sentence,  it  is  sub- 
mitted, does  not  limit  the  application  of  the  doctrine  laid 
down  in  the  preceding  one,  to  the  superior  Courts.     It  is 


(a)  Q.  B„  Trin.  Vac.  1848. 
cited  from  12  Jur.  629.  In  re 
Ranee  v.  James,  Exch.,  Hil.  Term, 
1848,  id.  62 ;  and  In  re  Dunford, 


Exch.,  East.  Term,  1848.  id.  361, 
were  also  referred  to. 

(b)  10  Q.  B.  455. 

(c)  1  Phillips,  145,  605. 
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submitted  that  the  same  rule  applies  to  all  Courts  of  record.     L*  M*  fr  p- 

"  It  is  clear,"  says  the  same  learned  Judge  in  Watson  v.  ■ — 

Levy 
Bodell(a),  "that  a  Court  of  record  may  commit  by  order  *. 

to  the  custody  of  its  officer  in  open  Court,  as  the  Queen's    ind  q^^ 
Bench  or  Quarter  Sessions,  for  there  is,  or  ought  to  be,  a 
record  of  such  commitment"    The  precedents  in  Chitty's 
Criminal  Law  (b)  of  commitments  for  contempt  contain  no 
adjudication  of  the  contempt. 

Next,  it  is  not  necessary  that  the  nature  of  the  insult 
should  be  stated  upon  the  warrant  The  warrant  is  suffi- 
cient if  it  states  the  offence  in  the  words  of  the  act;  and  it 
has  done  so  in  this  case.  Whether  the  offence  amounted  to 
a  contempt,  is  a  question  for  the  sole  decision  of  the  Judge 
who  has  been  insulted ;  and  there  is,  therefore,  no  necessity 
for  describing  the  offence  minutely.  Besides,  it  may  be  often 
impossible  to  describe  it  Insults  may  often  be  conveyed  by 
a  look,  a  gesture,  or  an  allusion,  unintelligible  to  bystanders, 
but  as  offensive  to  the  person  at  whom  they  are  aimed 
as  the  most  disrespectful  language  or  violent  conduct; 
and  yet  it  may  be  impossible  to  describe  such  insults. 
Suppose  a  Judge  refused  to  fight  a  duel,  and  the  challenger 
were  to  go  into  his  Court,  and,  for  the  purpose  of  insulting 
him,  twirled  a  white  feather  conspicuously  between  his 
fingers;  such  an  act,  per  se,  is  perfectly  innocent,  but  it 
would  be  most  insulting  to  the  Judge.  And  yet,  how  is 
such  an  insult  to  be  described  by  words  ?  In  the  case  of 
The  Sheriff  of  Middlesex  (c),  the  Court  of  Queen's  Bench 
held,  that  a  warrant  of  the  Speaker  of  the  House  of  Com- 
mons, stating  only  that  the  prisoners  had  been  guilty  of  a 
contempt,  without  more  particularly  setting  forth  the  facts 
which  constituted  the  contempt,  was  good;  although  the 
same  Court,  in  Howard  v.  Gosset  (d),  considered  such  a 
warrant  as  the  warrant  of  an  inferior  Court.  [Ex  parte 
Pardy  (e)  was  also  referred  to.] 

(a)  14  M.  &  W.  57, 70.  (c)  11  A.  &  E.  273. 

(6)  See   4    Chit.   Crim.    Law,  (d)  10  Q.  B.  359. 

pp.  66,  81.  (e)  Ante,  p.  118. 
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— - — '■ —  it  is  sufficient  to  protect  the  bailifls.     By  the  33rd  section 
v.  of  the  County  Courts'  Act,  they  are  required  to  "execute 

tadOtfan.  all  the  warrants,  precepts,  and  writs,  issued  out  of  the 
Court;"  and  the  only  question  which  the  bailiffs  had  to 
inquire  into  was,  whether  the  warrant  was  the  warrant  of 
the  Court  If  it  was,  they  were  justified  in  executing  it ; 
Hale,  Pleas  of  the  Crown,  voL  1,  595,  and  voL  2,  123, 
[WUde9  C.  J. — That  is,  if  the  warrant  was  legal;  for  the 
33rd  section  only  applies  to  the  execution  of  all  legal  war- 
rants. Talfourd,  J. — In  the  24  Geo.  2,  c.  44,  8.  6,  there  is 
a  special  protection  given  to  constables  acting  in  the  execth- 
tion  of  magistrates'  warrants,  where  the  magistrate  has  ex- 
ceeded his  jurisdiction;  from  which  it  might  be  inferred 
that,  but  for  the  act,  the  constable  would  have  been  liable.] 
In  this  case,  the  arrest  of  the  plaintiff  was  an  act  done  by 
the  Judge  in  his  judicial  capacity,  and  there  is  nothing  to 
shew  that  it  was  not  done  bona  fide.  No  action  lies  against 
him  for  such  an  act,  Taafe  v.  Downes  (a) ;  and  none,  there- 
fore, can  lie  against  the  bailifls. 

Ogle,  on  behalf  of  Tracey.  There  is  no  authority  in  sup- 
port of  the  proposition  contended  for  by  the  plaintiff,  that  it 
is  the  duty  of  a  gaoler  to  examine  the  warrant,  for  the  pur- 
pose of  ascertaining  whether  the  Court  which  issued  it  had 
jurisdiction  to  do  so;  and  the  establishment  of  such  a  prin- 
ciple would  be  most  inconvenient.  It  would,  in  effect,  make 
the  gaoler  a  Court  of  appeal  from  the  Judge ;  for  if  the 
former,  upon  examining  the  warrant,  was  bound  to  take 
upon  himself  to  decide  that  the  Judge  had  exceeded  his 
jurisdiction,  he  must  be  at  liberty  to  refuse  to  act  upon  it 
Suppose,  for  instance,  that,  as  contended  on  the  other  side, 
the  nature  of  the  insult  must  be  set  forth  on  the  warrant,  and 
the  facts  set  forth  in  any  given  case  were  not  such  as  to 
amount  to  what  the  gaoler  considered  an  insult,  he  might 

(a)  3  Moo.  Priv.  Conn.  Ca.  36,  n. 
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refuse  to  obey  the  warrant.  The  duty  of  the  gaoler  is  ^jjfijf  P* 
simply  to  obey  the  order  of  the  Court;  he  is  like  the*  — — — " — 
sheriff,  who  is  bound  to  execute  a  judgment,  however  ». 

erroneous  it  be.  and  Others. 

S.  Temple,  in  reply. 

Cur.  ado%  vulL 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
— This  case  comes  before  the  Court  upon  demurrer  to  the 
pleas  of  the  defendants. 

The  action  is  for  an  assault  and  false  imprisonment, 
brought  against  the  late  Judge  of  the  Westminster  County 
Court,  the  high  bailiff  of  Westminster  and  his  deputy, 
and  the  keeper  of  the  House  of  Correction. 

The  declaration  is  in  the  ordinary  form. 

The  defendant  Moylan  died  after  the  action  was  com- 
menced; the  other  defendants  justified  under  a  warrant 
granted  by  the  defendant  Moylan,  as  Judge  of  the  County 
Court 

The  plaintiff  specially  demurred  to  the  pleas  of  justifica- 
tion, and  the  demurrers  were  argued  before  us  on  Wed- 
nesday last 

The  warrant  is  set  ont  in  the  pleas. 

Several  special  causes  of  demurrer  are  assigned,  but 
those  relied  upon  in  the  argument  were: 

1.  That  the  supposed  offence  or  ground  of  commitment 
was,  upon  the  face  of  the  warrant,  uncertain. 

2.  That  the  warrant  recited  "that  the  plaintiff  had 
insulted  the  Judge  of  the  County  Court,  and  had  been 
taken  into  custody  and  detained  till  the  rising  of  the 
Court ;  and  therefore  the  officers  were  commanded  to  take 
the  plaintiff,  &c,  and  convey  him,  &c." 

It  was  argued  that  the  word  "therefore"  must  apply 
either  to  the  last  matter  recited ;  in  which  case  the  deten- 
tion of  the  plaintiff  till  the  rising  of  the  Court  would 
appear  to  be  the  cause  of  his  committal  to  the  House  of 
Correction,  which  would  be  absurd:  or  that  it  must  refer 
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to  both  the  matters  recited ;  and  then,  of  the  two  causes 
for  his  committal,  one  would  be  altogether  insufficient :  or 
that  it  must  leave  the  real  ground  of  committal  uncertain : 
and  in  any  case  the  warrant  would  be  bad,  and  being  bad 
on  the  face  of  it,  would  not  justify  the  officers. 

It  was  also  said  that  the  warrant  was  bad  in  another  par- 
ticular, viz.,  that  it  did  not  set  forth  the  nature  of  the  supposed 
insult  offered  to  the  Judge,  so  as  to  enable  this  Court  to 
ascertain  whether  any  such  insult  had  been  offered  as  would 
give  the  Judge  power  to  commit  On  the  other  hand,  it 
was  said  that  the  warrant  must  be  read  with  reference  to  the 
113th  section  of  the  9  &  10  Vict  c.  95,— which  enacts,  that 
if  any  person  shall  wilfully  insult  the  Judge,  or  other  officers 
mentioned  in  the  act,  during  his  sitting  in  Court,  it  shall  be 
lawful  for  any  officer  of  the  Court,  by  order  of  the  Judge, 
to  take  such  offender  into  custody  and  detain  him  until  the 
rising  of  the  Court ;  and  the  Judge  shall  be  empowered,  if 
he  shall  think  fit,  by  a  warrant  under  his  hand,  and  sealed 
with  the  seal  of  the  Court,  to  commit  any  such  offender  to 
prison  for  any  time  not  exceeding  seven  days; — and  that 
the  meaning  to  be  ascribed  to  the  warrant,  then,  was,  that 
the  party  having  wilfully  insulted  the  Judge,  and  having 
been  ordered  by  him  to  be  detained  till  the  rising  of  the 
Court,  the  Judge  had  thought  fit,  by  warrant,  to  commit 
him  to  prison  for  seven  days.  It  was  also  said,  that  with 
reference  to  the  sufficiency  of  the  description  of  the  insult, 
the  officers  were,  at  all  events,  protected,  as  they  could  not 
dispute  the  propriety  of  the  Judge's  decision;  and  that 
even  if  the  matter  related  to  the  Judge  himself,  as  de- 
fendant, the  warrant  would  suffice,  for  that  his  Court  was 
a  Court  of  record,  and  a  superior  Court 

It  is  not  necessary  to  decide  this  latter  point ;  but  there 
are  strong  reasons  for  saying  that  the  Courts  held  under 
the  9  &  10  Vict.  c.  95,  are  inferior  Courts,  although  Courts 
of  record.  They  are  still  in  their  nature  County  Courts, 
which  are  undoubtedly  inferior.  Their  jurisdiction  is  limited 
to  the  nature  of  the  causes  to  be  tried,  and  the  ambit  within 
which  the  cause  of  action  must  have  arisen ;  and  causes 
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commenced  there  are  removable  into  the  superior  Courts,    L-  M  &  p- 

1  ft  *»0 

except  in  certain  cases  where  it  is  expressly  prohibited  by 


Levy 

v. 


sect.  94. 

Assuming  that  the  warrant  in  question  is  to  be  treated  as  and^there. 
having  been  issued  by  the  Judge  of  an  inferior  Court,  we 
nevertheless  think  it  sufficiently  describes  the  offence  for 
which  the  party  was  committed.  In  the  first  place,  the  recital 
that  the  party  had  insulted  the  Judge,  is  to  be  treated  as  a 
direct  adjudication  that  he  had  done  so,  according  to  the 
case  of  The  Sheriff  of  Middlesex  (a) ;  and  as  the  statute, 
by  sect.  113,  gives  the  power  to  commit  for  any  insult 
wilfully  offered  to  the  Judge  or  his  officers,  or  for  any 
wilful  interruption  of  the  proceedings  of  the  Court,  or  any 
other  misbehaviour  in  Court,  and  as  many  acts  may  come 
within  that  provision  which  it  would  be  impossible  ade- 
quately to  describe  in  words,  it  seems  to  us  that  the  Judge 
had  jurisdiction  to  decide  conclusively  whether  any  parti- 
cular act  did  amount  to  an  insult,  or  interruption,  or  mis- 
behaviour. It  was,  therefore,  unnecessary  to  say  more  in 
the  warrant  than  that  he  had  been  wilfully  insulted. 

As  to  the  cause  of  commitment,  we  adopt  the  argument 
urged  for  the  defendants,  that  we  are  not  (unless  it  be 
absolutely  necessary)  to  construe  the  warrant  so  as  to  make 
it  absurd  and  nonsensical,  which  we  should  do  in  holding 
that  it  assigns  the  detention  of  the  plaintiff  till  the  rising 
of  the  Court,  as  a  cause  for  committing  him  to  the  House 
of  Correction.  The  recital  of  his  detention  is  to  be  taken 
as  the  narrative  of  the  Judge  of  what  took  place  after  the 
insult  was  offered,  and  not  as  a  cause  for  the  subsequent 
issuing  of  his  warrant 

Both  the  objections  taken  to  the  warrant,  therefore,  fail ; 
and  our  judgment  must  be  for  the  defendants. 

Judgment  for  the  Defendants. 
in)  11  A.  &  E.  273. 
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Dimes  t>.  Load  Cottbnham. 


[In  the  Exchequer  of  Pleas. 
Coram  Pollock,  C.  B.,  Rolfs,  B.,  and  Piatt,  B.] 


TheCoort 
refused  to 
grant  a  trial 
at  bar  on  the 
motion  of  the 
plaintiff,  on 
cither  of  the 
three  follow* 
rag  grounds. 
First,  that  the 
defendant  was 
Lord  Chan- 
cellor; second, 
that  the  plain- 


attorney  of  the 
Court  in  which 
the  action  is 
brought; 
third,  that  a 
question  would 
arise  in  the 
cause,  whether 
the  Lord 
Chancellor 
could  hear 
and  determine 
a  suit  in  favour 
of  a  corpora- 
tion of  which 
he  was  a  mem- 
ber, and  in 
which  suit  he 
had  a  pecu- 
niary interest. 


SmYT-HIES  moved  on  behalf  of  the  plaintiff,  for  a  rale 
absolute  in  the  first  instance,  or  if  the  Court  should  think  fit, 
for  a  <iule  to  shew  cause  why  there  should  not  be  a  trial  at 
bar  in  this  cause.  The  affidavit  in  support  of  the  application 
stated,  u  that  the  declaration  is  in  trespass  for  false  imprison- 
ment, and  that  the  plaintiff  is  an  attorney  of  this  Court,  that 
the  defendant  is  the  Lord  Chancellor,  and  that  one  of  the 
questions  that  will  arise  in  this  cause  is,  whether  the  Lord 
Chancellor  is  competent  to  hear  and  determine  a  suit  in 
favour  of  a  corporation  of  which  he  is  a  member,  and  in 
which  suit  he  has  a  pecuniary  interest"  There  are  three 
grounds  on  which  the  plaintiff  is  entitled  to  a  trial  at  bar 
in  this  case,  first,  the  defendant  is  the  Lord  Chancellor. 
In  Morion  v.  Hopkins  (a),  the  plaintiff  being  a  justice  of 
the  King's  Bench,  a  trial  at  bar  was  granted,  without  any 
affidavit  It  is  there  said,  that  if  a  Judge  or  a  Master  in 
^Chancery  is  concerned  in  the  cause,  it  is  good  ground  for 
a  trial  at  bar.  [Pollock,  C.  B. — The  state  of  the  ad- 
ministration of  the  law  was  then  so  different,  that  we 
cannot  be  guided  by  those  cases.  There  is  now  no  period 
of  the  year  when  a  trial  at  bar  is  not  a  great  inconvenience, 
both  to  the  Bench,  the  Bar,  and  the  public ;  the  Court  will 
not,  therefore,  grant  it,  unless  there  be  weightier  reason 
than  that  the  plaintiff  is  entitled  to  it,  because  the  defendant 
would  be,  if  he  chose  to  ask  for  it]     The  second  ground  is, 


(«)  Sid.  407. 
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that  the  plaintiff  is  an  officer  of  this  Court,  being  an  attorney.        1 850. 
In  Sir  Samuel  Astry's  case  (a),  the  Court  said,  that  u  a  trial  — '— '- — 

JvlMr-9 

at  bar  was  never  denied  to  any  officer  of  the  Court,  nor  *. 

hardly  to  any  gentleman  at  the  Bar."  [Pollock,  C.  B. — Hat   Cottknham. 

is  no  ground.]    Lastly,  there  should  be  a  trial  at  bar  in  this 

case,  in  consequence  of  the  importance  of  the  question  that 

will  be  raised ;  viz.,  whether  the  rule,  that  a  Judge  should 

not  sit  in  a  cause,  where  he  is  a  party,  applies  to  a  case  like 

the  present 

Per  Curiam. 

Rule  refused. 

(a)  2  Sftlk.  651. 


Broad  v.  Caret.  %2. 

[In  the  Exchequer  of  Pleas. 
Coram  Pollock,  C.  B.,  Rolfe,  B.,  and  Piatt,  B.] 

1  HIS  was  a  rule  to  enter  a  suggestion  on  the  roll,  to  In  an  affidavit 
deprive  the  plaintiff  of  costs,  under  the  County  Courts'  Act,  grounded  a 

9  &  10  Vict  C.  95,  8.  129.  motionto enter 

7  a  suggestion 

The  rule  was  granted  upon  an  affidavit,  which,  after  to  deprive  the 

»  .  i  ,  ~„  *  plaintiff  of 

stating  that  the  action  was  brought  to  recover  25L  for  com-  costs  under 
mission  as  an  agent,  and  that  the  jury  found  a  verdict  for  cmrtsAct, 
18£;   farther  stated,  "that  the  cause  of  action  arose  in  fcUwfficieat 

to  state  that 

Church  Street,  Hackney,   within  the  jurisdiction  of  the  the  "cause  of 
Shoreditch  County  Court  of  Middlesex."  within  the 

jurisdiction, 
without  stating 

Prentice  shewed  cause.     The  affidavit  is  defective.    It  is  n^fodly 

.  whatconsti- 

not  sufficient  to  state   that  "the  cause  of  action0  arose  tutes  the  cause 

of  action. 
Where  the 

affidavits  are  contradictory  as  to  the  fact  of  the  cause  of  action  having  arisen  within  the  Juris- 
diction, the  Court  will  not  entertain  the  question  on  motion,  but  will  leave  the  parties  to  go  to 
trial  upon  the  suggestion. 
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within  the  jurisdiction,  for  that  is  only  a  conclusion  of  law ; 
the  proper  form  is  to  allege  that  the  work  and  labour,  &c,  was 
done  at  a  certain  place.  It  is  sometimes  a  question  of  great 
doubt  how  far  the  cause  of  action  can  be  said  to  arise 
"  wholly  or  in  some  material  point9'  in  any  particular  place ; 
and  there  have  been  several  decisions  on  this  very  point. 
[He  then  proposed  to  read  affidavits  of  the  plaintiff  and  his 
attorney,  which  denied  the  statements  in  the  defendant's 
affidavit,  and  shewed  that  the  cause  of  action  did  not  arise 
within  the  jurisdiction  of  the  County  Court,  and  that  it  had 
so  appeared  at  the  trial.  ] 


Sed  Per  Curiam  (a). — If  the  fact  is  disputed  you  must 
go  to  trial  on  the  suggestion. 

Rule  absolute. 

(a)  Pollock,  C.  B.,  Rolfe,  B.,  and  Piatt,  B. 


May  4. 


Gosling  v.  Conder,  the  Younger. 


[In  the  Queen's  Bench. 


Coram  Coleridge,  J.] 

Wherethe        J|  JJJS  was  a  rule  for  a  suggestion  to  deprive  the  plaintiff 
oat  a  summons  of  costs,  under  the  County  Courts'  Act. 
cause  before  &  appeared  upon  the  affidavits  that  the  above  action  was 

wWch  Ow'  brought  to  recover  a  sum  of  6/.  12*.,  being  the  amount  of  a 
defendant         legacy  left  under  a  will  to  which  the  defendant  was  exe- 

opposed,  and  T 

an  order  was     cutor.   Issue  having  been  joined,  the  cause  came  on  for  trial 

made  dis- 
missing the 

summons,  upon  the  defendant's  consenting  that  in  the  event  of  the  plaintiff  obtaining  a  verdict, 
his  costs  should  be  taxed  upon  the  higher  scale ;  and  a  verdict  passed  for  the  plaintiff  for  less 
than  30/. :  Held,  that  this  Court  would  not  permit  the  defendant  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  costs,  under  the  County  Courts'  Act  (9  &  10  Vict.  c.  95,  s.  1*29). 


CONDER* 
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before  Mr.  Justice  Wightman  at  the  last  Spring  Assizes  for     L*  **-  &  p- 
the  County  of  Suffolk,  when  a  verdict  was  returned  for  — '- — 

.  Gosling 

the  plaintiff  for  a  sum  of  4£  10*.  debt,  and  no  more.     An  v. 

application  had  been  made  to  Coleridge,  J.,  at  Chambers, 

to  try  the  cause  before  the  sheriff,  which  was  opposed  by 

the  defendant,  who  objected  that  the  action  should  have 

been  brought  in  the  County  Court,  and  not  in  the  superior 

Court ;  and  also  stated  that  there  were  executorship  matters 

connected  with  the  action,  and  that  some  question  of  law 

might  arise.     The  Judge   then  made  an  order,  directing 

that  the  summons  should  be  "  dismissed,  the  defendant 

hereby  consenting  that  the  taxation  of  costs  shall  be  on 

the  higher  scale,  if  a  verdict  be  found  for  the  plaintiff." 

At  the  trial  the  Judge  did  not  certify  that  the  cause  was 

a  fit  one  to  be  tried  in  this  Court.     The  affidavits  stated 

facts  shewing  that  the  action  ought  to  have  been  brought 

in  the  County  Court,  and  negatived  the  exceptions  in  the 

128th  section  in  the  usual  manner. 

Lush  shewed  cause*  The  defendant  cannot  make  this 
application  after  having  opposed  an  application  to  try  before 
the  sheriff,  and  consented  to  a  Judge's  order,  that  if  a 
verdict  should  be  found  for  the  plaintiff,  the  costs  should  be 
taxed  on  the  higher  scale.  It  is  a  breach  of  good  faith  after 
such  a  consent  to  ask  for  a  rule  that  would  deprive  the 
plaintiff  of  costs  altogether.  The  defendant  chose  to  have 
the  case  tried  in  the  superior  Court;  and  he  undertook,  in 
the  event  of  a  verdict  passing  for  the  plaintiff,  to  pay  the 
plaintiff  the  costs  as  payable  in  the  superior  Court 

(yMalley,  in  support  of  the  rule.  The  question  is  not 
whether  the  action  should  have  been  tried  before  the 
sheriff  or  before  a  Judge,  but  whether  the  plaintiff  ought 
not  to  have  brought  his  action  in  the  County  Court.  It 
appears  upon  the  affidavits  that  matters  of  law  were  likely 
to  arise;  and  the  defendant  might  have  had  no  objection 

vol.   i.  y  l.  M.  &  P* 
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to  try  the  cause  before  a  Judge  of  a  County  Court  who 
must  be  a  barrister  of  some  standing,  although  he  had  a 
strong  one  to  try  it  before  an  undersheriff.  The  objec- 
tion was  made  before  the  Judge  at  Chambers,  that  the 
action  should  have  been  brought  in  the  County  Court; 
there  is,  therefore,  no  breach  of  good  faith.  Besides,  it  is 
submitted  that  although  the  defendant  is  obliged  to  come 
to  the  Court  for  permission  to  enter  a  suggestion,  the  Court 
will  not  exercise  any  discretion  in  the  matter,  when  the  case 
is  brought  within  the  provisions  of  the  act.  The  129th  sec- 
tion, in  giving  the  Judge  at  the  trial  the  power  to  grant  a 
certificate  that  the  cause  was  a  proper  one  to  be  tried  in  the 
superior  Court,  points  out  the  mode  in  which  the  discretion 
as  to  costs  is  to  be  exercised.  The  plaintiff  should  have 
applied  to  the  Judge  at  the  trial  to  grant  a  certificate ;  and 
not  having  done  so,  he  cannot  resist  this  application. 


Coleridge,  J.— Mr.  O* Medley,  in  the  latter  branch  of. 
his  argument,  has  put  this  case  upon  the  only  ground  on 
which  I  think  it  can  be  put,  and  on  the  only  ground  on 
which  1  entertain  any  doubt;  namely,  whether  on  an 
application  of  this  kind,  where  the  case  is  clearly  brought 
within  the  provisions  of  the  statute,  the  Court  has  any  dis- 
cretion in  granting  a  suggestion;  and  if  it  were  necessary 
to  decide  that  point,  I  should  have  liked  to  take  time  to 
consider  the  question. 

But  I  think  that  this  case  may  be  decided  upon  the 
preliminary  point,  that  it  is  not  competent  to  the  defendant 
to  make  this  application,  after  what  has  occurred  before 
me  at  Chambers.  The  plaintiff  took  out  a  summons  to 
try  the  cause  before  the  sheriff,  and  the  defendant  attended 
before  me  and  opposed  the  application,  alleging  that  there 
were  executorship  matters  in  dispute,  and  that  points  of 
law  might  arise.  I  theu  asked  the  defendant  if  he  would 
consent  if  1  dismissed  the  summons,  that  the  plaintiff  should 
have  his  costs  upon  the  higher  scale,  in  the  event  of  his 
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obtaining  a  verdict.     The  defendant  said  that  he  would,     L.  M.^P. 
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and  an  order  was  accordingly  drawn   up,  dismissing  the  - 
summons,  the  defendant  "  consenting  that  the  taxation  of  *. 

costs  should  be  on  the  higher  scale."  Now  what  is  the  CoNDKa- 
meaning  of  those  words?  Clearly,  that  the  plaintiff  should 
have  costs,  if  he  obtained  the  verdict.  Is  then  that  agree- 
ment inconsistent  with  the  present  application?  I  think 
it  is  so  inconsistent  that  the  defendant  cannot  be  permitted 
to  come  and  make  this  application,  and  the  present  rule 
must  therefore  be  discharged. 

Rule  discharged. 


Regina  v.  James  Davies,  Esq.,  and  two  Others,  Justices       A%  &> 

of  Herefordshire. 

[Bail  Court.     Coram  Coleridge,  J.] 

1  HIS  was  a  rule  calling  upon  James  Davies,  Esq.,  and  The  n  &  12 

two  others,  justices  of  the  county  of  Hereford,  and  upon  i#  27,  which 

James  Pugh  their  clerk,  and  George  Humphrys,  to  shew  ^^i?  J|!L 

cause  why  they,  or  such  of  them  who  shall  have  the  lawful  the  right  to 

custody  thereof,  should  not  deliver  to  William  Humphrys,  depositions 

or  to  his  attorney,  copies  of  the  examinations  of  Charles  Jftjgf 

Price  Wilson  and  of  Joseph  Flint,  witnesses  upon  whose  only  *? the 

*  #*  case  of  a  person 

depositions  (taken  on  the  10th  of  April,  1849,  in  a  certain  committed  to 
investigation  heard  before  them  the  said  justices  on  the  mitted  to  bail 
complaint  of  the  said  George  Humphrys  against  the  said  rfWDRteK* 
William  Humphrys),  the  said  William  Humphrys  was  com-   ,  Where, 

-  1    ,  .        *  •     1  therefore,  one 

mitted  to  prison ;  and  also  copies  of  certain  letters  produced  H.  bad  been 

committed  to 
gaol  until  he 
should  give  sufficient  securities  for  keeping  the  peace,  and  for  appearing  at  the  sessions  or  the 
assizes  to  do  what  should  be  then  enjoined  by  the  Court :  Bttd,  that  he  was  not  entitled  to 
a  copy  of  the  depositions  under  that  section.  , 

A  party  applying  to  this  Court  for  a  rule  under  the  11  &  12  Vict  c.  44,  s.  5,  calling  upon 
the  justices  to  furnish  copies  of  the  depositions  taken  against  him,  must  shew  a  right  existing  at 
the  time  of  his  application  to  the  Court,  as  well  as  at  the  time  of  the  refusal  by  the  justices  to 
grant  the  copies. 

Y   2 
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at  such  hearing  by  the  said  George  Humphrys,  and  purport- 
ing to  have  been  written  by  the  said  William  Humphrys, 
on  payment  of  a  reasonable  sum  for  the  same,  &c. 

The  following  facts  appeared  upon  the  affidavits.  On 
the  10th  of  August,  1849,  William  Humphrys,  the  party  on 
whose  behalf  the  present  rule  was  obtained,  was  taken 
before  the  justices  named  in  the  rule,  and  who  were  then 
sitting  in  petty  sessions  at  Kington  in  Herefordshire,  charged 
upon  the  following  information  of  one  George  Humphrys. 
The  information  and  examination  were  as  follow : — 

Herefordshire,  to  wit.  The  information  of  George  Hum- 
phrys, of,  &c.  That  lately,  viz.,  in  the  months  of  June  and 
July  last,  this  informant  received  through  the  post  the 
letters  signed  "William  Humphrys,"  now  produced,  and 
from  the  contents  of  them,  and  from  other  circumstances 
and  molestations  committed  by  the  said  William  Humphrys 
towards  him  this  informant,  he  this  informant  is  now  under 
fear  and  apprehension  that  the  said  William  Humphrys  will 
take  the  first  opportunity  of  doing  this  informant  or  his 
family  some  bodily  hurt,  unless  he  is  restrained  therefrom 
by  law.  That  he  doth  not  make  this  information  from  any 
motive  of  malice  or  ill  will,  but  merely  for  the  safety  of  his 
life  and  person,  and  therefore  prays  that  the  said  William 
Humphrys  may  be  required  to  find  sufficient  sureties  to 
keep  the  peace  and  be  of  good  behaviour  towards  him  this 
informant     Taken,  &a 

The  examination  of  George  Humphrys,  Esq.,  of,  &c 
I  reside  at,  &c.  About  nine  o'clock  on  Tuesday  evening 
(the  7th  August  instant),  I  heard  the  outer  door  bell  of  my 
house  ring  violently,  by  which  my  family  was  alarmed.  My 
Servant  William  Jenkins,  accompanied  by  Joseph  Flint  my 
gardener,  went  to  the  door.  The  boy  Jenkins  returned, 
and  said  the  person  at  the  door  was  the  same  person  who 
had  been  there  some  time  before.  I  went  to  the  outer  door, 
and  there  saw  the  defendant  William  Humphrys  standing 
on  the  outside.  I  told  him  he  might  go  back  to  the  place 
from  which  he  came,  that  he  should  not  remain  on  my 
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premises,  and  that  I  would  hold  no  communication  with 
him  whatever.  I  closed  the  door  and  fastened  it  I  then 
gave  directions  to  Flint,  that  if  the  defendant  should  be 
about  my  premises  the  following  morning,  to  tell  him  that 
he  (Flint)  had  strict  orders  from  me  to  order  him  away,  that 
I  would  not  see  him,  and  that  if  he  refused  to  go  he  was  to 
remove  him  by  force  if  necessary,  or  that  if  he  thought  it 
expedient  he  should  send  for  a  policeman.  I  believe  the 
defendant  was  pacing  about  my  house  till  midnight,  for  I 
heard  footsteps  which  1  believed  to  be  his.  The  defendant 
had  no  business  whatever  with  me,  for  I  never  had  any 
acquaintance  with  him;  I  believe  his  only  object  was  to 
extort  money  from  me.  The  four  letters  which  I  now 
produce  I  believe  to  be  the  defendant's  handwriting,  which 
he  has  now  admitted.  From  the  tenor  of  the  letters,  and 
from  the  defendant's  conduct  on  this  and  a  former  occasion, 
I  solemnly  declare  that  I  am  in  fear  he  will  do  me  or  my 
family  some  bodily  harm,  or  some  injury  to  my  property. 
Taken,  &c 

The  justices  having  heard  this  evidence,  as  also  the 
evidence  of  Joseph  Flint,  the  prosecutor's  gardener,  and  of 
Charles  Price  Wilson,  the  policeman,  and  after  the  examina- 
tions so  taken  had  been  reduced  into  writing,  made  the 
following  warrant  of  commitment  :— 

Herefordshire,  to  wit  To  the  constable  of,  &c.,  and  to 
the  keeper  of,  &c.  Whereas  George  Humphrys,  of,  &c. 
(the  information  was  here  set  out  verbatim).  And  whereas 
the  said  William  Humphrys  is  before  us  to  answer  the  said 
information,  and  we,  having  heard,  &c,  have  ordered  that 
he  shall  enter  into  a  recognizance  with  two  sureties,  himself 
in  20£,  and  two  sureties  in  10£  each,  as  well  for  his  appear* 
ance  at  the  next  general  quarter  sessions  of  the  peace  for 
the  said  county,  to  do  what  shall  be  then  and  there  enjoined 
him  by  the  Court,  as  also  in  the  meantime  to  keep  the 
peace  and  be  of  good  behaviour  towards  her  Majesty  and 
all  her  liege  subjects,  and  especially  towards  the  said  George 
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Humphrys ;  bat  the  said  William  Humphrys  hath  refused 
so  to  do: — 

These  are  therefore  to  command  you  the  said  constable 
to  convey  and  deliver  into  the  custody  of  the  said  keeper 
of  the  said  county  gaol  the  body  of  the  said  William 
Humphrys,  and  you  the  said  keeper  are  hereby  required  to 
receive  the  said  William  Humphrys  into  your  custody  into 
the  said  county  gaol,  and  him  there  safely  keep  until  the 
next  general  quarter  sessions  of  the  peace  to  be  holden  for 
the  said  county,  unless  in  the  meantime  he  and  two  sufficient 
sureties  enter  into  such  recognizances  as  aforesaid,  condi- 
tioned as  aforesaid.     Given,  &c     Signed  and  sealed. 

Under  this  warrant  of  commitment  William  Humphrys 
was  conveyed  to  Hereford  county  gaol,  where  he  remained 
in  custody  until  the  15th  of  October  in  the  same  year,  when 
he  was  discharged  by  the  Court  of  quarter  sessions,  no  one 
appearing  to  prefer  any  charge  against  him.  Prior,  however, 
to  the  sessions  being  held,  he  had  made  application  to  Mr. 
Pugh,  the  magistrates9  clerk,  for  a  copy  of  the  depositions, 
which  the  magistrates  refused  to  furnish.  William  Hum- 
phrys, at  the  commencement  of  these  proceedings,  was  an 
officer  in  the  employment  of  the  Customs,  but  in  conse- 
quence of  his  absence  from  his  duties  the  Board  of  Inland 
Revenue  superseded  himt  On  the  22nd  of  January,  1850, 
his  present  attorney  wrote  to  Mr.  Pugh,  that  William 
Humphrys  had  been  superseded,  and  requested  to  be 
furnished  with  copies  of  the  examinations  and  information, 
stating  that  unless  the  defendant  could  lay  those  documents 
before  the  Board  of  Inland  Revenue,  so  as  to  shew  that  the 
committal  was  not  in  consequence  of  any  felony  or  criminal 
offence,  he  would  not  be  restored  to  his  situation.  The 
magistrates  at  first  declined  to  grant  these  copies,  saying 
that  it  was  not  the  custom  of  their  sessions  to  grant  copies 
of  the  depositions  on  summary  convictions ;  but  after  some 
correspondence,  they  furnished  a  copy  of  the  information, 
rod  of  the  examination  of  George  Humphrys,  but  refused 
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to  give  copies  of  the  depositions  of  the  other  two  witnesses ; 
and  it  was  sworn  on  their  part  that  the  letters  produced, 
and  which  were  referred  to  but  not  copied  into  the  deposi- 
tions, were  handed  back  to  Mr.  George  Humphrys  after 
being  read.  The  present  rule  was  obtained  on  the  20th  of 
April  in  the  present  year. 


JL,  Af.  0*  P. 
1850, 
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Crompton,  on  behalf  of  the  justices,  now  shewed  cause. 
The  justices  are  willing  to  obey  any  intimation  of  the 
opinion  of  this  Court  They  only  desire  to  know  whether 
they  are  legally  bound  to  furnish  copies  of  the  depositions 
in  a  case  like  the  present  The  question  turns  upon 
the  construction  of  the  11  &  12  Vict  c  42,  s.  27,  by  which 
it  is  enacted,  that  "at  any  time  after  all  the  examinations 
aforesaid"— (that  is  the  preliminary  examinations  taken 
before  the  magistrates  upon  which  a  party  is  committed 
for  trial), — "  shall  have  been  completed,  and  before  the 
first  day  of  the  assizes  or  sessions  or  other  first  sitting  of  the 
Court  at  which  any  person  so  committed  to  prison  or 
admitted  to  bail  as  aforesaid  is  to  be  tried,  such  person  may 
require  and  shall  be  entitled  to  have,  of  and  from  the  officer 
or  person  having  the  custody  of  the  same,  copies  of  the 
depositions  on  which  he  shall  have  been  committed  or 
bailed,  on  payment  of  a  reasonable  sum  for  the  same,"  &c. 
Under  this  section,  it  is  submitted  a  party  is  only  entitled 
to  a  copy  of  the  depositions  where  he  has  been  committed 
to  prison  or  admitted  to  bail  to  take  his  trial  upon  a  criminal 
charge  at  the  sessions  or  assizes.  The  former  statute  on  the 
subject, — the  6  &  7  Wm.  4,  c.  114,  section  3  of  which  enacts, 
that  "  all  persons  who"  "  shall  be  held  to  bail  or  committed 
to  prison  for  any  offence  against  the  law,  shall  be  entitled  to 
require  and  have,  on  demand,"  &c.,  "  copies  of  the  examina- 
tions of  the  witnesses  respectively  upon  whose  depositions 
they  have  been  so  held  to  bail  or  committed,"  &a, — is 
repealed  by  sect  34  of  the  11  &  12  Vict  c.  42,  and  the 
foregoing  section  substituted  in  its  place.  But  even  if  it 
were  in  force,  the  present  case  would  not  come  within  the 
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former  act,  its  object  being,  as  may  be  learnt  from  its  title 
and  general  language,  to  give  facilities  to  persons  "  indicted 
for  felony"  for  making  their  defence  on  their  trial  [He 
referred  to  the  language  of  the  1st,  2nd,  and  3rd  sections.] 
The  justices  have  already  granted  a  copy  of  the  information 
and  of  the  deposition  of  the  principal  witness,  and  if  the 
object  of  the  applicant  were  only  to  satisfy  the  Board  of 
Inland  Revenue  of  the  nature  of  the  charge  against  him, 
he  has  already  sufficient  materials;  and  if  it  be  to  bring  an 
fiction  against  the  justices,  the  Court  will  not  further  that 
object  by  granting  this  application. 


J.  Henderson,  on  behalf  of  George  Humphrys,  shewed 
cause.  Mr.  George  Humphrys  cannot  be  called  upon  to 
give  copies  of  letters  which  it  is  true  he  produced  before 
the  justices,  but  which  form  no  part  of  the  depositions. 
[Coleridge,  J. — The  other  side  will  no  doubt  contend  that 
they  are  part  of  the  depositions  before  the  justices,  and 
that  although  the  letters  were  restored  to  him  after  being 
read,  and  were  not  copied  into  the  depositions,  it  is  the 
same  thing  as  if  the  justices  had  handed  part  of  the 
depositions  to  him  to  keep.]  The  applicant  has  no  right 
to  them  at  common  law ;  and  all  that  he  can  claim  is  a 
copy  of  the  depositions,  as  taken  by  the  justices.  Whether 
the  justices  exercised  a  proper  discretion  in  omitting  to 
insert  these  letters  in  the  depositions,  is  another  question. 
[Coleridge,  J. — Suppose  the  letters  had  been  annexed  to 
the  deposition  of  the  witness,  and  had  been  handed, 
together  with  the  deposition,  to  Mr.  George  Humphrys  ?] 
In  that  case,  perhaps,  he  might  be  considered  as  custos  of 
the  depositions.  [He  also  took  the  same  objections  to  the 
rule  as  were  urged  by  Crompton.] 


Alexander  in  support  of  the  rule.  The  Legislature  could 
not  have  intended,  in  passing  the  11  &  12  Vict  c.  42,  s.  27, 
and  repealing  the  former  provision  on  this  subject,  (the 
6  &  7  Wm.  4,  c.  114,  s.  3,)  to  circumscribe  the  benefit 
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conferred  upon  prisoners.  By  the  earlier  statute,  every 
person  who  is  committed  to  prison  or  admitted  to  bail  "  for 
any  offence  against  the  law,"  is  entitled  to  have  a  copy  of 
the  depositions.  Here  William  Humphrys  is  clearly  com- 
mitted for  an  "  offence  against  the  law."  But  even  if  the 
construction  of  the  later  act  were  doubtful,  this  Court 
would  be  disposed  to  construe  it  liberally,  and  so  as  to 
extend  rather  than  to  limit  the  benefit  conferred.  The 
Court  will  grant  this  application,  if  it  can  see  that  upon 
the  depositions  and  information  as  they  stand,  the  applicant 
might  be  indicted.  Now,  there  is  nothing  to  prevent  him 
from  still  being  indicted  at  the  sessions.  He  is  entitled 
to  have  the  whole  of  the  depositions  if  he  is  entitled  to 
any  part;  and  it  is  not  for  the  justices  to  say  what  part 
they  consider  sufficient  for  the  prisoner's  object  The 
deposition  of  G.  Humphrys  states  that  he  believes  that  the 
sole  object  of  the  applicant  was  to  extort  money ;  and  the 
Board  of  Inland  Revenue  would  therefore  exercise  a  sound 
discretion  in  refusing  to  restore  him  to  his  situation  until 
they  had  all  the  facts  before  them. 

As  to  the  letters  in  the  custody  of  William  Humphrys,  it 
is  submitted  that  they  are  as  much  a  part  of  the  depositions 
as  if  they  were  actually  copied  into  them.  In  a  late  case 
in  the  Exchequer,  a  letter  was  produced  and  given  in 
evidence  at  a  trial,  and  afterwards,  when  a  motion  for  a 
new  trial  was  made,  the  opposite  party  refused  to  produce 
it,  or  to  give  a  copy;  and  the  Court  refused  to  deliver 
up  the  postea  to  them  until  they  did;  and  the  case  so 
stands  at  present  There  is  nothing  in  the  affidavits  to 
shew  that  any  action  is  about  to  be  brought ;  indeed  if  any 
were,  it  would  not  be  necessary  to  resort  to  this  applica- 
tion, as  there  would  be  a  cheaper  mode  of  effecting  the 
object,  by  issuing  a  subpoena  duces  tecum.  If  William 
Humphrys  was  entitled  to  a  copy  of  these  depositions  at  the 
time  when  they  were  first  demanded,  the  Court  will  order 
them  to  be  furnished  now,  as  they  are  still  of  use  to  him. 
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^isso L  Coleridge,  J. — I  am  of  opinion  that  this  rule  must  be 

— ~ discharged,  unless  the  party  moving  it  had,  at  the  time  of 

v.  so  doing,  an  existing  right  to  have  these  depositions  and 

Hr&kfo&d-  letters  produced  It  is  not  sufficient  that  he  had  the  right 
at  the  time  of  the  application  to  the  justices,  unless  he 
also  had  it  at  the  time  of  the  application  to  this  Court ; 
for  the  present  rule  is  merely  substituted  for  the  old  pro- 
ceeding by  mandamus,  which  the  Court  never  would  grant, 
merely  because  there  had  been  a  right  and  a  duty  at  some 
time  previous,  unless  that  duty  and  right  were  also  existing 
at  the  time  of  the  application. 

Now,  whether  or  not  this  party  had,  at  the  time  he  made 
this  application,  a  right  to  have  a  copy  of  these  depositions 
and  the  letters  produced  before  the  justices,  will  depend 
upon  the  construction  to  be  put  on  the  11  &  12  Vict  c  42, 
s.  27 ;  and  if  that  section  is  confined  to  the  case  of  persons 
committed  for  "trial,"  and  with  a  view  to  enable  them 
better  to  prepare  for  their  defence,  this  application  fells  to 
the  ground.  Looking  at  the  act  of  Parliament,  I  cannot 
doubt  that  such  is  the  meaning  of  the  act 

In  the  first  place,  the  tide  of  the  act  is  "  An  Act  to 
facilitate  the  performance  of  the  duties  of  Justices  of  the 
Peace  out  of  Sessions  with  England  and  Wales,  with  respect 
to  persons  charged  with  indictable  offences."  It  then  goes 
on  to  specify  the  mode  of  taking  the  examination  of  the 
witnesses  when  the  parties  are  brought  before  the  magis- 
trates (which  is  all  I  need  now  look  at).  The  examination 
of  the  accused  is  also  mentioned.  The  depositions  of  the 
witnesses  are  to  be  read  over  to  him,  and  the  prisoner  is 
to  be  asked  whether  he  wishes  to  say  anything,  and  to  be 
warned  that  whatever  he  says  may  be  given  in  evidence 
against  him  upon  his  "trial"  afterwards.  Then  the  27th 
section  says,  that  at  any  time  "  after  all  the  examinations 
aforesaid  shall  have  been  completed," — (those  are  the 
examinations  of  the  witnesses  charging  him,  and  of  the 
prisoner  himself,  before  the  magistrates), — "  and  before  the 
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first  day  of  the  assizes  or  sessions*9  "  at  which  any  person 
so  committed  to  prison  or  admitted  to  bail  as  aforesaid  is 
to  be  tried ;"  (clearly  therefore  leading  only  to  one  inter- 
pretation,— that  the  party  has  either  been  committed  to 
prison  to  take  his  "  trial"  at  a  particular  time,  or  that  he 
has  been  admitted  to  bail  to  make  his  appearance  at  a 
certain  time  for  the  purpose  of  being  "  tried,")  "  such  person 
may  require  and  shall  be  entitled  to  have,  of  and  from  the 
officer  or  person  having  the  custody  of  the  same,  copies  of 
the  depositions  on  which  he  shall  have  been  committed  or 
bailed."  It  therefore  gives  the  party  the  right  to  a  copy 
of  the  depositions  under  those  circumstances,  and  under 
those  circumstances  only :  for  we  must  limit  it  to  what  is 
the  general  intention  of  the  whole  act  of  Parliament ;  and 
what  is  consistent  with  the  words  of  the  section  itself. 

That  being,  as  I  think,  the  clear  construction  of  the  act 
of  Parliament,  the  next  question  is,  what  were  the  facts  in 
this  particular  case  ? 

Now,  looking  at  the  information,  I  find  that  no  indictable 
offence  is  charged.  There  is  a  statement  only  of  certain 
facts,  and  a  reference  to  letters  and  belief  stated  in  the 
ordinary  way  upon  oath  that  the  party  making  the  appli- 
cation thought  himself  bodily  in  danger  from  something 
that  the  defendant  might  do ;  and  we  find  that  the  magis- 
trates thereupon  issue  their  warrant  to  commit  the  defendant 
until  he  shall  find  sureties,  for  what — "  as  well  for  his 
appearance  at  the  next  general  quarter  sessions," — not  to 
take  his  trial — but  "to  do  what  shall  be  then  and  there 
enjoined  him  by  the  Court,  as  also  in  the  meantime  to 
keep  the  peace,"  &c,  "  towards  the  said  George  Humphrys." 
He  is  to  find  sureties  of  course,  if  the  Court  shall  think 
proper,  and  in  the  meantime,  to  keep  the  peace  towards 
the  party  who  made  the  application.  I  think  that  was 
clearly  a  case  merely  of  commitment  for  want  of  sureties 
to  keep  the  peace  in  the  meantime,  and  to  do  what  should 
be  required  of  him  at  the  sessions  or  assizes ;  but  it  was 
not  a  case  in  which  there  was  to  be  any  trial. 
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It  has,  however,  been  said,  that  although  nothing  has 
been  done  at  the  sessions,  the  prosecutor  has  still,  upon 
the  facts  stated  in  the  depositions,  the  power  of  indicting 
the  defendant  I  admit  that  is  so ;  but  the  fallacy  lies  in 
supposing  that  he  may  indict  him  on  these  depositions. 
He  may  go  before  the  grand  jury  and  charge  him  with 
some  acts  contained  in  the  depositions,  and  make  out  that 
they  are  an  attempt  to  extort  money,  and  if  the  grand 
jury  should  think  so,  they  may  find  a  true  bill  to  that  effect 
But  that  will  not  be  an  indictment  charging  him  upon 
these  depositions  at  all  Therefore  that  argument  with 
which  I  was  struck  at  first,  seems  to  me  ill  founded. 

I  am  wholly  indifferent  whether  the  27th  section  of  this 
later  act  is  to  be  taken  as  restricting  the  former  enactments 
of  the  6  &  7  Wm.  4,  on  this  subject ;  as  nothing  I  have 
heard  to-day  satisfies  me  that  the  earlier  act  intended  to  go 
any  further  than  the  later  one. 

The  rule  must,  therefore,  be  discharged.  As  the  justices, 
however,  have  requested  my  opinion  on  the  point,  I  see 
no  reason  why  they  should  not  grant  copies  of  the  rest  of 
the  depositions ;  and  if  I  had  decided  this  case  differently, 
I  think  I  should  not  have  been  disposed  to  make  any 
difference  between  granting  copies  of  the  letters  and  of  the 
depositions. 

Rule  discharged  (a). 

(a)  Crtmpton  then  on   behalf     undertook  to  furnish  copies  of 
of  the  justices,  and  J.  Henderson      the  depositions  and  letters, 
on  behalf  of  Mr.  G.  Humphrys, 
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Heath  v.  Long.  Mav6- 


[Bail  Court.     Coram  Coleridge,  JJ] 

1  HIS  was  a  rule  to  enter  a  suggestion  to  deprive  the  Assumpsit 
plaintiff  of  costs  under  the  County  Courts'  Act,  (9  &  10  S^r  of  a 
Vict  c.  951  bill  of  ex- 

r  change,  to 

The  following  facts  appeared  upon  the  affidavits  in  sup-  which  the 
port  of  the  rule.     The  action  was  in  assumpsit     The  first  a  traverse  of 
count  was  by  a  second  indorsee  against  the  drawer  of  a  on  motion^to 
bill  of  exchange  for  8/.  12*.  3d.     The  second  count  was  «*»■«"*- 

°  gestion  to 

upon  an  account  stated.     The  defendant  pleaded  to  the  deprive  the 
first  count  a  traverse  of  the  drawing  of  the  bill,  and  to  the  costs  under 
second  count  the  general  issue.     Upon  these  pleas,  issues  Courts,UAct, 
were  joined.     At  the  trial,  which  took  place  before  the  -H«w»that 

*  m  *  #  notice  of  dis- 

Judge   of  the    Sheriff's   Court  of  London,   the   plaintiff  honour  baring 

'  been  snven  bv 

obtained  a  verdict  for  8JL  13*.  3d.     The  usual  averments  the  plaintiff 
were  contained  in  the  affidavits  to  bring  the  case  within  IJJ^^Jn 
the  operation  of  the  statute,  and  the  ground  relied  on  in  of  a  County 

Courts  the 

support  of  the  motion  for  a  suggestion  was,  that  the  cause  cause  of  action 

n       .•  •  a     •  i        •    j.      •Ai_»      ai       •     •  j«  a.*        "in  a  material 

of  action  arose  in  a  material  point  within  the  jurisdiction  p^m*  tTOM 
of  the  County  Court, — the  bill  having   been  drawn  and  J"^  ^ 

J  o  jurisdiction. 

indorsed  at  the   defendant's  dwelling-house  and  place  of     On  a  motion 

business  within  the  jurisdiction  of  the  Bloomsbury  County  suggestion  to 

Court   of  Middlesex,  and   the  only  notice  of  dishonour  pf^n^ff  of 

which  the  defendant  received,  having  been  given  to  one  costs  under 

Stephen  Wood,  his  clerk,  at  the  same  place,  by  one  James  Courts'  Act, 

Henry  Lee,  who  was  the  first  indorsee  of  the  bill  of  ex-  J£at  thfcause 

change,  and  who  then  stated  himself  to  be  "the  holder  ?f action *f <**> 

°  7  in  a  material 

thereof."  point,  within 

The   affidavit  in  opposition  to  the   rule  was  made  by  0f  a  County 

Court  within 
which  the 
defendant  dwells,  it  is  immaterial  whether  the  plaintiff  knows  that  fact  or  not. 


Long. 


384  CASES  ON   POINTS  OF   PRACTICE,   &C 

Fuwi 7      James  Henry  Lee,  who  stated  that  the  bill  was  delivered 
— '• —  to  him  with  the  defendant's  name  indorsed  on  it,  and  dis- 

nSATH 

v.  counted  by  him  at  a  place  named  not  within  the  jurisdic- 

tion of  the  County  Court ;  and  that  the  bill  was  presented 
and  dishonoured  at  a  place  also  not  within  the  jurisdiction 
of  the  County  Court  The  affidavit  concluded  with  the 
following  statement : — "  And  this  deponent  further  says, 
that  he  denies  that  he  represented  himself  to  Stephen 
Wood,  the  clerk  of  the  defendant,  to  be  the  holder  of  the 
said  bill,  when  he  deponent  gave  notice  of  the  dishonour 
thereof for  the  plaintiff" 

Lush  shewed  cause.  The  defendant  is  the  drawer  of 
the  bill  of  exchange  upon  which  this  action  is  brought, 
and  the  plaintiff  is  a  subsequent  indorsee.  It  does  not 
appear  that  the  plaintiff  knew  where  the  bill  was  drawn ; 
and  the  question  is,  whether  the  case  comes  within  the 
128th  section  of  the  9  &  10  Vict  c.  95.  The  Legislature 
could  scarcely  intend,  that  in  the  case  of  a  bill  of  exchange, 
a  remote  indorsee,  who  can  have  no  means  of  knowing 
where  the  bill  is  drawn,  should  be  bound  to  sue  in  the 
County  Court.  In  order  to  deprive  the  plaintiff  of  costs 
under  this  act,  it  is  submitted  there  must  be  a  wilful 
suing  in  the  superior  Court,  when  the  plaintiff  knows 
that  he  ought  to  sue  in  the  County  Court  A  remote 
indorsee  can  scarcely  be  taken  to  be  guilty  of  this.  It 
may  perhaps  be  different  where  the  plaintiff  takes  the 
bill  of  exchange  direct  from  the  drawer.  If  this  view  be 
correct,  the  present  application  must  fail;  as  the  affidavit 
in  answer  shews  that  the  delivery  of  the  bill  took  place 
out  of  the  jurisdiction;  and  the  notice  of  dishonour, 
although  given  within  it,  is  not  put  in  issue  upon  the 
pleadings. 

Gray,  in  support  of  the  rule.    The  objection  that  the 
plaintiff  must  know  that  the  cause  of  action  arose  "  wholly 
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or  in  some  material  point"  within  the  jurisdiction,  in  order 
to  be  deprived  of  costs,  if  well  founded,  would  much  impair  „ 
the  effect  of  the  statute.  Here,  however,  the  notice  of  ». 
dishonour,  which  the  plaintiff  gave,  was  given  within  the 
jurisdiction  of  the  County  Court  within  which  the  defend- 
ant dwelt ;  and  although  the  state  of  the  pleadings  did  not 
render  it  necessary  to  prove  the  notice,  it  was  not  less  a 
material  point  of  the  cause  of  action.  For  the  materiality 
is  to  be  judged  of  at  the  time  of  the  commencement  of 
the  suit,  and  not  at  the  time  of  the  trial  The  averment 
in  the  declaration  of  notice  of  dishonour  was  material,  and 
might  have  been  traversed.  [He  was  then  stopped  by  the 
Court] 

Coleridge,  J. — I  should  be  very  sorry  to  introduce 
into  the  section  the  restriction  which  Mr.  Lush  contends 
for;  because,  in  numerous  cases,  the  plaintiff  is  unable  to 
ascertain  whether  the  cause  of  action  did  not  arise  "  in 
some  material  point"  within  the  jurisdiction  of  the  County 
Court,  within  which  the  defendant  dwells;  and  to  adopt 
the  construction  contended  for,  would  be  to  defeat  the 
object  of  the  statute,  which  was  to  discourage  the  bringing 
actions  for  small  sums  in  the  superior  Courts.  Nothing 
is  said  in  the  statute  respecting  any  knowledge,  on  the 
part  of  the  plaintiff,  of  the  place  where  the  cause  of 
action  arose.  It  is  sufficient,  I  think,  if  the  cause  of 
action  does,  in  fact,  arise  "  in  some  material  point,"  within 
the  jurisdiction,  whether  the  plaintiff  knows  it  or  not. 
This  case,  however,  may  be  decided,  independently  of  this 
point,  upon  another  ground ;  namely,  that  here  the  notice 
of  dishonour,  which,  on  these  affidavits,  must  be  taken  to 
have  been  given  with  the  knowledge  of  the  plaintiff,  was 
given  within  the  jurisdiction.  The  notice  of  dishonour, 
was  clearly  a  material  point  of  the  cause  of  action ;  for 
without  it  the  action  could  not  be  maintained.  It  is  true 
that  it  was  not  in  issue  between  the  parties  at  the  trial ; 
but  the  question  is  not  whether  it  was  then  in  dispute 
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between  the  parties,  but  whether  it  was  a  "material  point" 
of  the  cause  of  action  at  the  time  when  the  action  was 
commenced,  which  in  this  case  it  undoubtedly  was. 

Rule  absolute. 


May  6. 


Reoina  v.  Justices  of  Glamorganshire. 


A  rule  of 
practice  at 
sessions,  that 
when  an  order 
of  removal  is 
quashed  upon 
appeal,  only 
40«.  shall  be 
allowed  for 
the  appellants' 
costs,  is  bad; 
and  if  the 


sions  act  upon 
such  a  rule, 
this  Court 
will  grant  a 
mandamus 
commanding 
them  to  con- 
sider the  ques- 
tion of  costs 
in  the  par- 
ticular case, 
and  to  award 
to  the  appel- 
lants sucn 
costs  as  they 
in  their  dis- 
cretion shall 
think  reason- 
able and  just 


[Bail  Court.     Coram  Coleridge,  JJ] 

m  HIS  was  a  rule  nisi  for  a  mandamus  to  the  justices  of 
the  county  of  Glamorgan,  to  enter  continuances  upon  an 
appeal  of  the  churchwardens  and  overseers  of  the  parish 
of  Nevera,  in  the  county  of  Pembroke,  against  an  order  of 
removal  of  a  pauper  from  the  parish  of  Merthyr  Tydvil,  in 
the  county  of  Glamorgan,  to  the  next  general  quarter  ses- 
sions ;  and  "  to  proceed  to  consider,  award  and  order  such 
costs  and  charges  as  by  the  said  justices,  in  their  discretion, 
shall  be  thought  most  reasonable  and  just,  to  be  paid  by 
the  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Merthyr  Tydvil  to  the  churchwardens  and  over- 
seers of  the  poor  of  the  said  parish  of  Nevern,  in  pursuance 
of  the  several  statutes  in  that  behalf,  to  wit,  the  8  &  9  Wra.  3, 
c.  30,  s.  3,  and  the  4  &  5  Wm.  4,  a  76,  s.  82." 

It  appeared  that  the  appeal,  mentioned  in  the  rule, 
came  on  for  trial  at  the  Epiphany  Quarter  Sessions  in  the 
present  year,  held  for  the  county  of  Glamorgan,  when  the 
case  was  gone  into  on  the  merits,  and  the  order  of  removal 
quashed.  There  was  a  rule  of  practice  at  the  sessions,  that 
when  an  order  of  removal  was  quashed  upon  appeal,  the 
appellants  should  only  be  allowed  405.  costs.  The  appel- 
lants, in  the  present  instance,  applied  that  the  order 
should  be  quashed,  not  only  with  40s.  costs,  according 
to  the  rule  of  sessions,  but  with  such  reasonable  costs 
and  charges  as  were  contemplated  by  the  4  &  5  Wm.  4, 
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c.  76,  s.  82,  and  which  that  statute  empowered  the  Court     **  M*  &  p- 
to  give.     The  case  of  Regina  v.  The  Justices  of  Merioneth-  • 


shire  (a)  was  referred   to   in  support  of  the  application.  v. 

Some  of  the  justices  expressed  their  intention  of  adhering  Glamorgan* 
to  their  general  rule  as  to  costs,  upon  which  a  discussion  bhirb. 
ensued.  The  justices  then  conferred  together,  and  the 
chairman  pronounced  their  decision  as  follows: — "order 
quashed,  with  40$.  costs."  The  affidavit  stated  that  the 
quarter  sessions  did  not  take  into  consideration  the  amount 
of  the  expenses  actually  incurred,  but,  as  the  deponent 
believed,  adhered  to  its  general  rule  of  awarding  40*.  costs 
only  in  cases  of  appeals. 

The  affidavit  in  answer  merely  shewed  that  the  question 
as  to  the  pauper's  settlement,  was  one  of  considerable  doubt 
and  difficulty. 

Archbold  and  Groves  shewed  cause.  They  referred  to 
Regina  v.  Justices  of  Merionethshire  and  contended  that  the 
sessions  had  exercised  their  discretion  in  awarding  40*.  costs 
in  this  particular  case. 

Pashley,  in  support  of  the  rule,  was  not  called  upon. 

Coleridge,  J. — It  seems  to  me  that  this  rule  must  be 
made  absolute.  The  question  turns  on  the  simple  fact, 
whether  the  justices  have  considered  the  appellants'  claim 
for  costs  in  this  particular  case,  and  exercised  their  discre- 
tion respecting  it.  The  evidence  seems  to  me  to  be  all 
one  way,  and  no  answer  is  attempted  on  the  affidavits  in 
opposition  to  the  rule.  It  is  shewn  that  there  is  a  rule  at 
these  sessions,  that  where  an  order  of  removal  is  quashed 
upon  appeal,  no  more  costs  than  40*.  shall  be  allowed;  that 
on  the  present  occasion  there  was  a  debate  amongst  the 
magistrates,  whether  they  should  adhere  to  this  rule  in  this 

(a)  6Q.B.  163. 
vol.   i.  z  L.  m.  &  P. 
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Vahmt  I.      particular  instance ;  and  that,  finally,  (the  effect  of  what  is 

: —  stated  seems  to  me  to  be),  they  did  resolve  to  adhere  to 

9.  their  rule,  and  to  give  only  40*.  costs.     I  think,  therefore, 

Glamorgan-  t^lat  ^e7  have  not  considered  the  question  of  costs  as  they 
SHI**.  were  bound  to  da  The  mandamus  must,  therefore,  issue, 
and  the  justices  will  no  doubt,  in  obedience  to  it,  exercise 
a  fair  and  honest  discretion,  in  awarding  to  the  appellants 
such  costs  as  they  shall  think  them  entitled  to.  No  incon- 
venience can  arise  from  this  decision;  for  if  the  justices,  in 
fact,  have  exercised  a  discretion  as  to  the  costs  in  this  case, 
they  can  make  a  return,  and  state  that  they  have  considered 
that  matter. 

Rule  absolute. 


Ma/ 7. 


Dixie  v.  Alexandre. 


[In  the  Exchequer  of  Pleas. 


Where  an 
arbitrator  findi 
the  amount  of 
the  costs  of 
an  award,  it 
is  not  neces- 
sary that  they 
should  be  taxed 
by  the  Master, 
previously  to 
the  Court 
ordering  them 
to  be  paid. 


Coram  Alderson9  2?.,  sitting  alone.] 

A  RULE  had  been  obtained,  calling  on  the  defendant  to 
shew  cause  why  he  should  not  pay  to  the  plaintiff  three 
several  sums:  first,  50£,  directed  by  an  award  to  be  paid 
by  the  defendant  to  the  plaintiff;  secondly,  36£  16*.  2d, 
the  costs  of  the  reference ;  and  thirdly,  19£  10*.,  the  costs 
of  the  award. 

The  costs  of  the  reference  had  been  taxed  by  the  Master, 
and  his  allocatur  had  been  made ;  but  the  costs  of  the  award 
had  not  been  taxed,  and  were  not  included  in  the  allocatur. 
The  award  was  made  under  a  reference  by  order  of  nisi 
prius,  which  directed  that  the  costs  of  the  reference  and 
award  should  be  in  the  discretion  of  the  arbitrator.  The 
arbitrator  by  his  award,  after  directing  that  the  defendant 
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should  pay  to  the  plaintiff  the  sum  of  50£,  and  should  pay    L.  M.fP. 

the  costs  of  the  reference,  ordered  as  follows :  "  Lastly,  I 

order  and  award  that  the  costs  of  this  award  be  borne  and 

paid  by  the  defendant,  which  said  costs  I  do  assess  at  the 

sum  of  191  10^.,  which  shall  be  paid  in  the  first  instance 

by  the  party  taking  up  the  award ;  and  if  the  plaintiff  shall 

take  up  the  award,  then  that  the  said  sum  shall  hereafter 

on   demand  be  repaid  to  him  by  the  defendant**     The 

plaintiff  afterwards  took  up  the  award. 

W.  Henderson  shewed  cause.  The  Court  will  not  make 
the  present  rule  absolute;  as  the  costs  of  the  award, 
that  is,  the  arbitrator's  fees,  &c,  have  not  been  taxed  or 
included  in  the  Masters  allocatur.  [Alderson,  B. — The 
compulsory  power  is  in  the  award  itself,  and  not  in  the 
allocatur.]  The  proper  method  of  proceeding,  then,  is  by 
attachment,  as  in  Hicks  v.  Richardson  (a).  The  costs  ought 
to  be  taxed,  as  they  might  be  unreasonable ;  they  clearly 
are  taxable ;  Fitzgerald  v.  Graves  (ft). 

G.  Hayes,  in  support  of  the  rule.  The  only  cases  in 
which  the  Court  will  direct  arbitrator's  fees  to  be  taxed  are 
where  it  is  suggested  that  they  are  unreasonable. 

Alderson,  B. — There  is  no  doubt  as  to  the  first  sum. 
As  to  the  second,  the  costs  of  the  reference,  those  have  been 
taxed  by  the  Master,  and  an  allocatur  made.  Then  there 
remains  the  third  sum,  the  costs  of  the  award;  and  it  appears 
that  the  arbitrator  has  awarded  that  they  are  to  be  borne 
by  the  defendant,  and  paid  by  the  party  taking  up  the 
award ;  and  that  if  the  plaintiff  takes  up  the  award,  he  is  to 
be  repaid  by  the  defendant  Is  it  then  necessary  that  they 
should  be  referred  to  the  Master  before  the  Court  orders 
them  to  be  paid  ?     I  think  not     If  the  defendant  when 

(a)  1  B.  &  P.  93.  (&)  5  Taunt.  343. 

z  2 
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informed  of  the  amount,  thinks  it  unreasonable,  he  should 
then  apply  to  the  Court  to  have  them  referred  to  the 
Master  to  be  taxed,  in  the  same  way  as  any  other  costs. 


Rule  absolute  («). 


(a)  See  the  next  case. 


April  25, 
May  8. 


TlIRELFALL   V.    FaNSHAWE. 


[Bail  Court.     Coram  Coleridge,  •/.] 

A  RULE  had  been  obtained  by  the  plaintiff  in  Hilary 
Term  last,  calling  upon  the  defendant  to  shew  cause  why 
a  writ  of  attachment  should  not  issue  against  him  for  his 
contempt  in  not  paying  the  sum  of  39/.  17s.  4d.,  pursuant 
to  an  order  of  reference,  which  had  been  made  a  rule 
of  Court,  and  an  award. 

By  a  Judge's  order,  dated  the  30th  of  July,  1849,  and 
made  by  consent,  in  an  action  of  trespass  between  the  above 
parties,  after  reciting  that  certain  disputes  had  arisen  between 
the  parties,  concerning  the  true  boundary  line  between 
their  properties,  it  was  ordered  that  those  disputes  should  be 

assess  at  the 

sum  of  39*. i 7#.  referred  to  the  award  of  W.  T.,  "and  that  the  costs  of  the 

Ad.n    It  ap- 
peared that 
part  of  that 
lam  was  the 
amount  of 

charges  of  an  attorney,  whom  the  arbitrator,  who  was  a  layman,  had  employed  to  assist  him  in 
taking  the  evidence  and  drawing  up  the  award.  The  plaintiff  took  up  the  award,  and  after- 
wards demanded  payment  of  the  39/.  17#.  Ad.  of  the  defendant,  who  refused  to  pay  it.  On 
motion  for  an  attachment  against  the  defendant,  Held,  that  the  arbitrator  had  power  in  the  first 
instance  to  name  the  sum  to  be  paid  for  the  costs  of  the  award ;  and  that  if  the  defendant  did 
not  proceed  with  due  diligence  to  procure  a  taxation,  and  insist  on  the  necessity  of  it,  he  could 
not  set  up  the  want  of  taxation  as  a  ground  for  opposing  an  attachment  for  non-payment.  Held 
also,  that  as  the  arbitrator  was  a  layman,  his  employment  of  an  attorney  was  reasonable ;  but 
that,  at  all  events,  as  the  defendant  had  not  objected  during  the  reference  to  the  employment, 
he  must  be  taken  to  have  assented  to  it. 

Held  also,  that  the  payment  of  the  costs  of  the  award  by  the  plaintiff  to  the  arbitrator  suffi- 
ciently appeared,  although  not  sworn  to  on  the  affidavits,  from  a  correspondence  between  the 
parties,  in  which  the  payment  was  assumed  on  both  sides,  and  not  disputed  by  the  defendant, 
and  also  from  the  fact  that  the  plaintiff  had  taken  up  the  award. 


An  order  of 
reference 
directed  that 
the  costs  of 
the  award 
should  be  in 
the  discretion 
of  the  arbi- 
trator.    The 
arbitrator 
awarded  that 
the  costs  of 
the  award 
should  be 
borne  by  the 
defendant, 
"  which  said 
costs"  "  I  do 


said  award  should  be  in  the  discretion  of  the  said  arbitrator." 
The  arbitrator  made  his  award  on  the  31st  of  October,  by 
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which,   after  awarding  concerning  the  boundaries,  which     L-  Mr%  p 

were   set  out    with   great  particularity,  he  ordered  thus: 

Thrklfall 

"  I  do  further  award,"  &c,  "  that  the  costs  of  this  award  ©. 

shall  be  borne  and  paid  by  the  said  Thomas  Lewis  Fanshawe; 
which  said  costs  of  the  said  award  I  do  assess  at  the  sum 
of  397.  17*.  4d." 

The  present  rule  was  obtained  upon  reading  the  rule 
making  the  order  of  reference  a  rule  of  Court,  and  upon  affida- 
vits of  the  due  execution  of  the  award,  and  of  the  demand  of 
the  sum  mentioned;  but  there  was  no  express  statement  that 
the  plaintiff  had  paid  the  arbitrator  the  amount  of  his  costs. 
The  demand  was  made  on  the  1st  of  January,  1850 ;  but  it 
appeared  upon  the  affidavits  in  opposition  to  the  rule,  that 
the  defendants  had  notice  of  the  award  and  its  contents 
immediately  after  it  was  made. 

The  affidavits  in  opposition  to  the  rule,  stated  the  follow- 
ing facts : — The  arbitrator  was  a  layman,  and  employed  an 
attorney  to  act  as  his  professional  adviser,  to  take  down 
the  evidence  of  the  witnesses,  and  to  draw  up  the  award. 
The  sum  of  16/.  16s.  3rf.,  being  part  of  the  sum  of 
39i  17s.  4c?.,  was  the  amount  of  the  attorney's  bill  of  costs, 
which  had  not  been  taxed.  A  copy  of  the  bill  of  costs 
was  annexed  to  the  affidavit,  and  it  contained  charges  for 
obtaining  and  serving  or  sending  notices  or  appointments 
of  the  arbitrator's  intention  to  proceed  on  the  reference, 
which  it  was  alleged  were  usually  and  proj>erly  given,  not 
by  the  arbitrator  himself,  but  by  one  of  the  parties  to  the 
reference.  The  affidavits  also  shewed  that  the  arbitration 
occupied  two  days  and  a  part  of  a  third,  lasting  about  five 
hours  on  each  of  the  two  first  days,  and  about  two  hours 
on  the  third.  The  defendant  was  not  represented  by  any 
counsel  or  attorney,  but  only  by  his  land  agent,  on 
account,  as  it  was  sworn,  of  the  value  of  the  land  in 
dispute  being  of  a  trifling  amount  Nine  witnesses  were 
examined  on  the  part  of  the  plaintiff,  and  five  on  the  part 
of  the  defendant  They  were  principally  herdsmen  or 
shepherds,    and  were  called   to   prove  acts  of  ownership 
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exercised  over  the  lands  in  question  by  the  respective  parties, 
or  by  those  who  preceded  them  in  the  possession  of  their 
respective  estates.  The  affidavits  set  out  a  correspondence 
before  the  rule  nisi  was  obtained  between  the  attornies  of 
either  party,  throughout  which  it  was  assumed,  though 
not  expressly  stated,  that  the  plaintiff  had  taken  up  the 
award  and  paid  the  full  amount  of  the  costs  as  found  by 
the  arbitrator. 


W.  H.  Watson  shewed  cause.  The  arbitrator  had  no 
power  to  award  the  amount  to  be  paid  to  himself.  It 
is  contrary  to  common  justice  that  he  should  do  so. 
Moreover,  part  of  the  sum  charged  is  a  bill  of  costs 
for  his  attorney,  and  he  can  have  no  right  to  tax  the 
charges  in  that  bill,  which  is  the  business  of  the  proper 
taxing  officer  of  this  Court  The  affidavits  on  behalf  of 
the  defendant  shew  that  the  sum  demanded  is  excessive; 
and  there  are  items  in  the  bill  of  costs,  such  as  obtaining 
and  serving  or  sending  notices  or  appointments  of  the 
arbitrator's  intention  to  proceed  with  the  reference,  which 
no  taxing  officer  would  allow.  The  case  of  Bates  v. 
Tovmley  (a)  shews,  that  where  a  lay  arbitrator  is  em- 
ployed, he  is  only  entitled  to  a  reasonable  compensation. 
In  the  case  of  Combes  and  Freshfield,  Trustees  of  the  Globe 
Insurance  Company  and  Fearnley  (ft),  in  Hilary  Term  last, 
the  question  of  how  far  an  arbitrator  was  the  sole  judge  of 
the  amount  of  the  fee  to  which  he  was  entitled,  was  much 
discussed  in  the  Court  of  Exchequer;  and  that  Court  seemed 
to  be  of  opinion  that  he  had  no  such  right.  In  Robinson  v. 
Henderson  (c),  the  arbitrators  had  awarded  a  sum  of  money  to 


(a)  2  Exch.  152. 

(b)  llth  January,  1850.  Wat- 
ton  shewed  cause.  No  decision 
was  ultimately  come  to  in  the 
case,  as  J.  Henderson,  who  ap- 
peared for  the  umpire,  consented 
to  refer  the  amount  demanded 
to  one  of  the  Masters  of  the 


Court  to  be  taxed.  The  rale 
was  to  set  aside  the  award,  or 
so  much  of  it  as  related  to 
the  disputed  sum,  unless  the 
opposite  party  and  the  umpire 
would  consent  to  refer  the  amount 
to  the  Master  for  taxation, 
(c)  6  M.  &  S.  276. 
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be  paid  to  themselves  for  their  fees,  and  the  Court  set  aside  Lm  M-  &  p- 
the  award.  In  George  v.  Lousley  (a),  the  arbitrators  had 
directed  a  certain  sum  to  be  paid  for  their  own  expenses,  and 
it  seems  to  have  been  conceded,  upon  argument,  that  the 
award  could  not  be  supported  as  to  that  part.  [Coleridge,  J. 
— Suppose  the  sum  16/.  16*.  3d  were  deducted  from  the 
amount  awarded;  would  you  say  that  the  award  would 
not  be  good  for  the  remainder?]  Yes.  In  Miller  v. 
Robe  (b\  a  rule  was  obtained  to  set  aside  an  award,  on  the 
ground,  amongst  others,  that  the  sum  awarded  by  the 
arbitrators  to  be  paid  to  themselves  was  excessive;  and 
although  the  Court  discharged  the  rule  upon  the  other 
grounds,  they  directed  the  prothonotary  to  inquire  what 
was  a  reasonable  sum  to  pay  the  arbitrators  for  making  their 
award,  and  that  the  sum  should  be  reduced  accordingly. 
In  a  subsequent  case  of  Fitzgerald  v.  Graves  (c),  the  arbi- 
trator had  awarded  a  certain  sum  to  be  paid  to  himself  for 
his  arbitration  fee,  which  was  paid  in  the  first  instance  by 
the  plaintiff,  in  whose  favour  the  award  was  made,  but 
the  costs  were  ultimately  to  be  paid  by  the  defendants.  In 
taxing  the  costs  in  the  cause,  the  defendants  objected 
to  this  item;  but  the  prothonotary,  finding  that  it  had 
been  awarded,  refused  to  inquire  into  the  reasonableness 
of  the  amount ;  the  Court,  however,  upon  appeal  directed 
him  to  review  the  taxation.  Heath,  J.,  there  says,  "it 
cannot  be,  that  it  is  in  the  power  of  the  arbitrator  to  fix 
the  amount  of  what  shall  be  paid  to  himself  without  any 
control  over  it :  that  would  be  making  him  a  judge  in  his 
own  cause.  We  do  not  go  into  the  reasonableness  of  this 
charge,  but  we  object  to  the  principle  that  it  is  not 
examinable."  In  Musselbrook  v.  Dunkin  (d\  a  rule  to  refer 
an  arbitrator's  charges  to  the  prothonotary  for  taxation  was 
made  absolute  by  the  Court  of  Common  Pleas,  the  arbi- 

(o)  8  East,  13.  &  Scott,  740 ;  1  Dowl.  722.  But 

(6)  3  Taunt.  461.  see  Dotsett  v.  Qingell,  2  M.  &  G. 

(c)  5  Taunt.  342,  3.  870 ;  S.  C.  3  Scott,  N.  R.  179. 

(d)  9  Bing.  605 ;   S.  C.  2  M. 
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trator  refusing  to  deliver  his  award,  until  his  charges,  which 
were  exorbitant,  were  paid.  All  that  the  defendant  is 
liable  to  pay  is  a  reasonable  remuneration  to  the  arbitrator. 
If  the  plaintiff  has  paid  more,  he  has  paid  it  in  his  own 
wrong,  and  cannot  recover  it  from  the  defendant  The 
reasonableness  of  the  remuneration  must  be  ascertained  by 
taxation.  Till  the  taxation,  there  is  no  ascertained  sum, 
and  the  demand  on  which  to  found  an  attachment  for 
contempt  must  be  of  a  fixed  sum.  On  tender  of  a 
reasonable  sum  to  the  arbitrator,  trover  probably  would 
lie  for  the  award;  or  if  the  plaintiff  wished  at  once  to 
get  possession  of  it,  he  might  apply  to  the  Court  to 
have  the  charges  taxed;  or  if  he  paid  the  sum  under 
protest,  he  might  recover  back  the  excess  in  an  action  for 
money  had  and  received.  He  cannot,  however,  if  he  pays 
an  unreasonable  sum,  come  to  this  Court  and  ask  for  an 
attachment  against  the  opposite  party  for  refusing  to  repay  it 
Another  answer  to  the  present  application  is,  that  there 
has  been  no  proper  demand,  for  it  is  not  shewn  upon  the 
affidavits  that  the  plaintiff  has  paid  the  arbitrator  these 
costs  (a). 


F.  Robinson,  in  support  of  the  rule.  The  course  which 
the  defendant  ought,  to  have  pursued,  if  he  disputed  the 
reasonableness  of  the  arbitrator's  charges,  was  that  pointed 
out  in  Fitzgerald  v.  Graves  (b\  namely,  to  have  the  costs, 
including  the  arbitrator's  charges,  taxed.  But  he  cannot  lie 
by  till  a  demand  is  made  upon  him  and  an  attachment  moved 
for,  and  then  suggest  in  answer  that  the  charges  are  unrea- 
sonable. It  is  not  contended  that  the  arbitrator  alone  has 
the  power  to  fix  the  amount  of  the  charges  to  be  paid  to 
him;  but  it  is  submitted  that  when  he  has  fixed  them, 


(a)  Another  objection  was  taken 
to  the  form  of  the  demand,  which 
was  of  a  sum  "  awarded  to  the 
plaintiff  by  the  said  W.  J.," 
&c.,    "  for    the    costs    awarded 


to  the   above  named  plaintiff;" 
but  as  no  judgment  was  given 
upon   this  point,   the  argument 
is  omitted. 
(6)  5  Taunt.  342. 
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they  must  be  taken  to  be,  prima  facie,  such  as  he  is  entitled     *~  M-  £  Pm 

to.      No  material   distinction  can   be  made  between  his  - — 

Thbelfall 

power  to  fix  the  amount  of  his  charges,  and  to  fix  the  costs  ». 

of  the  action ;  and  formerly  it  was  held,  that  he  was  bound 
to  assess  the  costs  of  the  action,  when  left  in  his  discretion  by 
the  terms  of  the  reference ;  Shephard  v.  Brand  (a) ;  Winter  v. 
Garlick  (b).  In  Robinson  v.  Henderson  (c),  the  objection  was 
not  so  much  that  the  arbitrators  had  awarded  the  amount 
of  their  own  fees,  as  that  they  had  not  fixed  how  much  of 
the  sum  awarded  was  to  be  paid  to  them,  and  how  much 
to  other  parties.  The  decision  in  George  v.  Lousier/  (rf), 
proceeded  on  a  ground  not  applicable  to  the  present  case; 
for  there  the  arbitrators  had  no  power  under  the  submission 
over  the  costs  of  the  award.  The  cases  of  Miller  v.  Robe(e) 
and  Fitzgerald  v.  Graves,  tend  to  shew  that  the  proper 
course  to  be  taken  by  the  party  dissatisfied  with  the 
amount  fixed,  is  to  apply  to  have  the  charges  taxed.  As 
to  the  objection  that  part  of  the  sum  is  for  the  expenses 
of  an  attorney  employed  by  the  arbitrator  to  assist  him  in 
taking  the  evidence  and  drawing  up  the  award,  there 
is  no  case  that  shews  that  an  arbitrator,  who  is  a  lay- 
man, is  not  justified  in  employing  professional  assistance 
in  the  conduct  of  the  arbitration;  particularly  as  it  is 
clearly  for  the  benefit  of  both  parties  that  he  should 
do  so. 

With  regard  to  the  objection  as  to  the  demand,  the  case 
of  Hicks  v.  Richardson  (f)  is  an  authority,  that  where  by 
an  award  each  party  is  to  pay  a  moiety  of  the  costs  of  the 
arbitration,  and  one  party,  in  order  to  get  the  award  out  of 
the  arbitrator's  hands,  pays  the  whole,  he  may  have  an 
attachment  against  the  other,  upon  refusal  to  pay  his 
proportion.      That  shews  that  the  payment  by  A.  to  the 

(a)  Ca.  temp.  Hardw.  53.    See  (d)  8  East,  13. 
alao  Anon.  1  Chit.  Rep.  38.  (e)  3  Taunt.  461 

(b)  1  Salk.  65 ;  S.  C.  6  Mod.  (/)  1  B.  &  P.  93.  See  also 
195.  Grove    v.    Cox,    1    Taunt.    165  ; 

(c)  6  M.  &  S.  276.  Stokes  v.  Lewis,  2  Smith,  12. 
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Fohme  i.     arbitrator  is  equivalent  to  an   award  by  the  latter  that 
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'- —  B.  should  repay  A.  the  sum  so  paid.      A  long  corres- 

t.  pondence  between  the  parties  is  set  out  on  the  affidavits 

WB'    in  answer  to  this  rule,  and  throughout  the  whole,   it  is 

taken  as  admitted  that  the  plaintiff  has  paid  the  arbitrator. 

Indeed  his  being  in  possession  of  the  award  is  presumptive 

proof  that  he  has  done  so. 

Cur.  adv.  vult. 

Coleridge,  J. — This  was  a  rule  for  an  attachment  for 
non-payment  of  the  sum  of  39£  17*.  4d.  directed  to  be 
paid  by  an  award. 

The  plaintiff  and  defendant  had  disputed  about  the 
boundary  of  their  estates,  and  referred  the  question  to  an 
arbitrator,  not  a  lawyer.  By  the  order  of  reference,  the 
costs  of  the  award  were  to  be  "in  the  discretion  of  the 
arbitrator."  He  had  made  his  award  on  the  matter  referred, 
and  with  regard  to  the  costs  had  said  in  it,  "  I  do  further 
award,"  &c.  "  that  the  costs  of  this  award  shall  be  borne 
and  paid  by  the  said  Thomas  Lewis  Fanshawe,  which  said 
costs,"  &c  "I  do  assess  at  the  sum  of  392. 17*.  4<£"  These 
costs  had  been  paid  by  the  plaintiff  in  the  first  instance 
in  taking  up  the  award,  and  had  afterwards  been  duly 
demanded  by  him  of  the  defendant 

Upon  cause  shewn  it  was  objected,  first,  that  an  arbi- 
trator cannot  assess  his  own  charges;  but  this  cannot  be 
maintained,  in  the  sense  that  he  cannot  in  the  first  instance 
name  the  amount,  and  require  payment,  before  delivery  of 
the  award.  The  practice  on  this  point  is  well  established 
and  convenient ;  it  leaves  untouched  the  consideration  of 
cases  of  excessive  charges,  and  what  remedies  may  be  had 
before  or  after  payment  Nothing  stated  in  the  affidavits 
takes  this  out  of  the  common  rule. 

Secondly.  It  was  said,  that  even  if  the  arbitrator  could 
in  the  first  instance  name  the  sum  to  be  paid,  the  demand 
was  always  open  to  taxation;  and,  therefore,  that  no  attach- 
ment could  lie  before  taxation,  because  until  then  there 
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was  no  ascertained  sum.     But  no  case  has  yet  decided  that     ***!*£  p' 

J  .  1850. 

an  arbitrator's  charges  are,  even  as  between  the  parties.  — 

.        .  .  Thbklfall 

referable  to  taxation  in  all  instances  and  as  a  matter  of  v. 

course.  At  all  events  the  party,  on  whom  the  demand  is 
made,  should  proceed  with  diligence  to  procure  a  taxation, 
and  insist  on  the  necessity  of  it  If  he  does  not  do  so,  it  would 
be  unjust  to  allow  the  want  of  a  taxation  to  be  set  up  as  a 
ground  for  opposing  an  attachment  for  non-payment  No 
such  step  appears  to  have  been  taken  by  the  defendant  He 
has  ascertained  from  the  plaintiff's  attorney  that  the  charge 
is  divisible  into  two  parts :  23£  Is.  Id,  being  the  amount 
charged  by  the  arbitrator  for  his  individual  labour  and  loss 
of  time ;  and  16£  16*.  3 d.  being  charged  for  the  attendance  of 
his  attorney,  who  appears  to  have  conducted  the  examina- 
tion of  the  witnesses  and  assisted  the  arbitrator  in  framing 
the  award.  The  defendant's  principal  objection  is  stated 
to  have  been  to  this  latter  charge.  Where,  however,  parties 
appoint  a  lay  arbitrator,  if  the  reference  is  to  be  brought 
to  a  safe  conclusion,  it  is  almost  of  necessity  that  he  should 
have  professional  assistance  in  the  conduct  of  it,  and  in 
framing  the  award.  And  as  the  defendant  was  present  at 
the  hearing  by  one  who  represented  him,  I  must  take  him 
to  have  assented  to  what  was  so  reasonable,  and  so  much 
for  his  own  interest.  If  so,  he  cannot  object  to  that  item 
swelling  the  amount  he  has  to  pay. 

Lastly.  It  is  said  that  it  is  not  directly  sworn  that  the 
plaintiff  has  paid  the  arbitrator  the  amount  of  his  charges. 
But  the  plaintiff  has  taken  up  the  award,  which  is  a  strong 
presumption  of  payment,  and  the  correspondence  stated  in 
the  affidavits  is  carried  on  upon  the  footing  of  its  having 
been  made, — the  defendant  not  suggesting  a  doubt  on  the 
subject  in  any  portion  of  it  I  think  the  want  of  an  express 
assertion  in  the  affidavits  not  sufficient,  under  these  circum- 
stances, to  prevent  the  rule  from  being  made  absolute. 

Rule  absolute  (a). 

(a)  See  Dixie  v.  Alexandre,  ante,  p.  338. 
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Johnson  v.  Latham. 


[Bail  Court     Coram  Coleridge,  •/.] 


Al  RULE  had  been  obtained  in  last  Hilary  Term,  calling 
upon  the  plaintiff  to  shew  cause  why  he  should  not  pay  to 
the  defendant  the  sum  of  172/1,  being  the  balance  of  costs 
pursuant  to  an  award. 

It  appeared  that  by  a  rule  of  Court  dated  the  12th  of  June, 
1847,  which  recited  a  former  rule  of  reference,  it  was  ordered 
that  the  award  made  under  the  last  mentioned  rule  should 
be  set  aside  by  consent,  and  iS  that  this  cause,"  which  was 
an  action  on  the  case  for  disturbance  of  the  plaintiff's  weir, 
"  and  all  matters  in  difference  in  anywise  relating  thereto 
between  the  parties,  be  referred  to  the  award  of,"  &c  It 
was  also  ordered  that  the  "  arbitrator,  if  he  shall  think  fit, 
shall  have  full  power  and  authority"  "  to  inquire  into  and 
determine,  and  also  to  ascertain,  define,  adjust,  and  for 
ever  set  at  rest  all  trespasses,  disputes,  quarrels,  and  con- 
troversies touching  and  concerning  all  and  all  manner  of 
rights  of  water  heights  or  depths  of  weir,  and  other  water 
privileges,  and  all  other  matters  and  things  arising  out  of 

ofthe  action*    or  ***  reference  *°  the  sa^  premises,  and  to  the  disputes 
recited  that       between  the  said  parties  connected  with  the  said  premises, 

differences  bad  l  * 

arisen  between 

the  parties  touching  the  depth  of  the  defendant's  weir,  and  the  depth   at  which  he  was 

entitled  to  keep  the  same ;  and  awarded  that  the  defendant  was  "  entitled  to  keep  and  maintain 

his  said  weir  of  the  depth  of  fourteen  inches  :*'  Held  sufficiently  certain. 

The  award  further  directed,  that  "  for  the  purpose  of  defining,  denoting,  and  perpetuating 
the  limit  of  the  said  depth,*'  &c,  that  within  one  month,  &c,  "  such  durable  marks  and  erec- 
tions be  placed  on  the  land  adjoining  to  the  said  weir,  as  D.  B.,  of,"  &c.,  "  may  direct,  as  being 
the  best  adapted  for  so  defining,  denoting,  and  perpetuating  the  limit  of  the  said  depth  of  four- 
teen inches."  /fc&ibad,  as  being  a  delegation  of  tne  discretion  vested  in  him  by  the  reference ; 
and  Scmble,  that  this  portion  of  the  award  could  not  be  separated  from  the  rest,  and  be  rejected 
as  surplusage. 

The  rule  of  reference  contained  a  clause  "  that  in  the  event  of  any  application  being  made 
to  this  Court  on  the  subject  of  the  said  award,"  the  Court  should  have  power  to  remit  the  matter 
back  to  the  arbitrator  for  ro>  consideration  :  Held,  that  a  rule  for  payment  of  money  under  the 
award  was  "  an  application"  *'  on  the  subject  of  the  said  award  "  within  the  above  clause,  and 
empowered  the  Court  to  remit  the  matters  back  to  the  arbitrator. 


By  a  rule 
of  reference, 
the  action, 
which  was 
brought  by 
one  weir  pro- 
prietor against 
another,  for 
disturbance 
of  a  weir, 
was  referred 
to  an  arbi- 
trator, who 
was  to  have 
full  power 
to  determine, 
and  also  to 
define  and  for 
ever  set  at  rest 
all  disputes, 
quarrels,  and 
controversies, 
touching  all 
manner  of 
rights  of 
"  depths  of 
weirs"  and 
other  water 
privileges. 
The  arbitrator 
by  his  award, 


Latham. 
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or  otherwise  in  relation  thereto,  both  as  regards  matters  at     ^  *fi  £  Pm 
law  and  matters  of  fact"    Power  was  also  riven  to  divert  — 

0  Johnson 

the  water  of  the  weir  in  order  to  ascertain  the  state  of  the  ». 

weir ;  and  it  was  ordered  "  that  the  said  arbitrator  shall  be 
and  is  hereby  fully  authorized  to  direct  and  order  to  be 
erected,  put  up  and  placed,  and  for  ever  thereafter  to  be  kept 
in  repair,  or  to  be  pulled  down,  levelled,  and  finally  abolished, 
all  or  any  erections  or  buildings,  whether  of  stone  or  brick, 
wood,  or  other  materials  in  or  about  the  said  weir  of  the  said 
defendant,  or  other  the  premises,  at  the  expense  of  such 
party  or  parties,  at  such  time  and  under  such  penalty  or 
penalties  in  case  of  disobedience  as  he  the  said  arbitrator 
may  think  proper."  The  costs  of  the  cause  were  to  abide 
the  event  of  the  reference,  and  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  the  arbitrator.  The 
order  contained,  besides  the  usual  clauses,  a  provision 
"  that  in  the  event  of  any  application  being  made  to  this 
Court  on  the  subject  of  the  said  award  to  be  made  as 
aforesaid,  this  Court,  if  it  see  fit,  shall  have  the  power  to 
send  the  matters,  any  or  either  of  them,  back  to  the  said 
arbitrator  for  his  re-consideration  and  determination." 

The  award,  which  was  dated  the  8th  of  June,  1849,  after 
reciting  the  order  of  reference,  and  finding  the  substantial 
issues  in  the  cause  for  the  defendant,  (respecting  which 
part  of  the  award  no  objection  was  made),  and  ordering  that 
the  costs  of  the  reference  and  award  should  be  borne  by  the 
plaintiff,  proceeded  thus :  "  And  whereas  differences  have 
arisen  between  the  said  parties,  and  may  hereafter  again 
arise  between  them,  touching  a  matter  relating  to  the  said 
cause,  that  is  to  say,  touching  the  depth  of  the  defendant's 
said  weir,  and  the  depth  at  which  he  is  entitled  to  keep 
the  same :  now,  in  order  to  adjust  and  for  ever  set  at 
rest  all  such  differences,  I  do  further  award,  order,  and 
determine  that  the  defendant  is  entitled  to  keep  and  main- 
tain his  said  weir  of  the  depth  of  fourteen  inches,  and  no 
more.  And  I  do  further  award,"  &c,  "  for  the  purpose  of 
defining,  denoting,  and  perpetuating  the  limit  of  the  said 


Latham. 


350  CA8E8  ON   POINTS  OF   PRACTICE,   &C. 

Vohatu  i.      depth  at  which  the  defendant  is  so  entitled  to  keep  and 

|  OCA  *  *■ 

'- —  maintain  his  said  weir  as  aforesaid,  that  within  one  calendar 

v.  month  from  the  date  of  this  my  award,  such  durable  marks 

and  erections  be  placed  on  the  land  adjoining  to  the  said 
weir,  as  Mr.  David  Bellhouse,  of  Manchester,  surveyor, 
may  direct,  as  being  the  best  adapted  for  so  defining, 
denoting,  and  perpetuating  the  limit  of  the  said  depth  of 
fourteen  inches;  the  said  marks  and  erections  to  be  so 
placed  as  aforesaid,  and  to  be  for  ever  hereafter  kept  in 
repair  and  maintained  at  the  cost  of  the  defendant" 

Affidavits  in  support  of  the  rule  were  made  by  surveyors 
and  parties  connected  with  neighbouring  water  mills,  shewing 
that  the  meaning  of  that  part  of  the  award  which  declared  that 
the  defendant  was  "  entitled  to  keep  and  maintain  his  said 
weir  of  the  depth  of  fourteen  inches,"  was  intelligible  and 
clear,  and  that  persons  acquainted  with  weirs  would  under- 
stand at  once  the  precise  depth  at  which  the  weir  was  to  be 
kept;  and  an  affidavit  by  Mr.  Bellhouse  stated  that  "the  said 
depth  of  fourteen  inches  and  no  more,  at  which  the  said 
defendant  is  entitled  to  keep  and  maintain  his  said  weir  as 
aforesaid,  means  fourteen  inches  fall  of  water,  computing 
from  the  level  of  the  said  defendant's  weir  to  the  level  of 
the  water  immediately  below  the  said  weir." 

Affidavits  in  opposition  to  the  rule,  were  made  by 
an  engineer  and  others,  stating  that  the  award  was 
ambiguous  and  uncertain,  and  did  not  define  the  rights 
of  the  parties.  The  engineer  in  particular  stated  that 
he  had  surveyed  the  ground,  and  that  he  could  not  un- 
derstand the  expression  of  the  "  depth  of  fourteen  inches 
and  no  more;"  for  that  if  the  depth  was  to  be  computed 
from  the  level  of  the  water  flowing  over  the  said  weir,  it 
was  continually  changing  according  to  the  quantity  or 
volume  of  water  current  in  the  river,  which,  on  the  occasion 
of  his  survey,  altered  to  the  extent  of  two  and  half  inches. 

W.  H.  Watson  and  T.  Jones  now  shewed  cause.  The 
award  is   bad  on   two   grounds:   for  want  of  certainty, 
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and  for  want  of  finality.     It  is  uncertain  in  awarding     L.  M.&P. 
that  the  defendant  is  entitled  to  keep  his  weir  "  of  the  '■ — 

,  .  ,  Johnson 

depth  of  fourteen  inches  and  no  more,"  without  specify-  v. 

ing  from  what  level  the  depth  is  to  be  taken.  On  a 
motion  of  this  kind,  no  objection  can  in  strictness  be 
taken  which  does  not  appear  on  the  face  of  the  award ; 
M* Arthur  v.  Campbell  (a);  but  as  the  defendant  has  antici- 
pated the  objection  by  producing  affidavits  to  shew  that 
the  award  is  certain,  the  plaintiff's  affidavits  may  be  looked 
at  in  answer;  and  it  will  be  seen,  that  in  the  opinion  of 
scientific  men,  the  words  "  the  depth  of  fourteen  inches 
and  no  more,"  are  unintelligible.  But  even  if  the  affidavits 
are  to  be  rejected,  and  the  award  alone  looked  at,  the  words 
must  be  taken  to  bear  their  ordinary  construction.  They 
would  mean  a  depth  of  fourteen  inches  from  the  level  of 
the  water  passing  over  the  weir,  and  then  the  direction  is 
clearly  uncertain,  as  it  is  obvious  that  the  depth  of  water  on 
the  weir  must  be  continually  changing,  according  to  the 
volume  of  water  in  the  river. 

Next,  as  to  the  award  not  being  final,  it  is  submitted  that 
the  direction  that  Bellhouse  should  erect  marks  "  for  the 
purpose  of  defining,  denoting,  and  perpetuating  the  limit 
of  the  said  depth,"  is  a  delegation  of  authority  by  the 
arbitrator  which  renders  the  award  bad.  The  "  defining" 
and  "  for  ever  setting  at  rest"  the  controversies,  &c, 
touching  the  rights  of  "depths  of  weir,"  is  one  of  the 
matters  expressly  submitted  to  the  arbitrator  by  the  order 
of  reference,  and  was  one  of  the  matters  in  dispute  before 
him.  In  Stonehetcer  v.  Farrar  (b\  Mr.  Justice  Patteson, 
in  giving  judgment,  says,  "  no  case  decides  that,  where  an 
arbitrator  has  power,  and  in  the  exercise  of  it  gives  a  faulty 
direction,  that  part  of  the  award  may  be  struck  out  and  the 
rest  preserved."  The  rule  to  be  collected  from  the  cases 
cited    in    the    notes    to    2    Wms.    Sound.   293,   6th  ed., 


(a)  2  A.  &  E.  52 ;  S.  C.  4  N.  &  M.  208. 

(b)  6  Q.  B.  730,  743. 
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is,  that  if  the  award  is  faulty  with  respect  to  a  point  on 
which  the  parties  had  a  right  to  expect  the  decision  of  the 
arbitrator,  the  bad  part  cannot  be  severed  from  the  good, 
and  the  rest  of  the   award  be   left  standing.     Perhaps 
the  correct  rule  is,   that  if  the  defective   part  embraces 
a  matter  within  the  authority  of  the  arbitrator,  it  cannot  be 
separated  from  the  rest  of  the  award.     In  this  respect,  the 
case  is  distinguishable  from  that  of  Manser  v.  Heaver  (a), 
where  the  bad  portion  of  the  award  was  touching  a  matter  not 
submitted,  namely,  future  disputes.     In  Russell  an  Awards, 
p.  27 1,  it  is  said,  "  an  arbitrator  cannot  in  his  award  reserve 
either  to  himself  or  delegate  to  another,  the  power  of  per- 
forming in  future  any  act  of  a  judicial  nature  respecting 
the  matters  submitted.**    If  the  delegation  of  authority  were 
purely  ministerial,  it  might  not  be  open  to  objection ;  but 
here  that  is  clearly  not  so.     If  Bellhouse  had  died  before 
"directing"  the  marks  to  be  placed  for  the  purpose  of  "  de- 
fining" "  the  depth  of  the  weir;"  could  any  award  be  said  to 
have  been  made  ?    The  Court  will,  perhaps,  be  asked  to 
remit  the  matter  back  to  the  arbitrator ;  but  it  is  submitted 
that  it  has  no  power  to  do  so  under  the  terms  of  the  clause 
for  that  purpose  contained  in  the  submission.   It  is  only  "in 
the  event  of  any  application  being  made  to  this  Court  on 
the  subject  of  the  said  award,"  &c,  that  power  is  given  to 
this   Court  to  send  the  matter  back   for  the  arbitrator's 
re-consideration.     This  is  plainly  not  such  an  application 
as  is  there  referred  to. 


Martin  and  Welsby  (with  whom  was  Whitmore)  in  sup- 
port of  the  rule.  The  award  is  sufficiently  certain.  The 
words,  that  the  defendant  is  entitled  "  to  keep"  "  his  said  weir 
of  the  depth  of  fourteen  inches  and  no  more,"  are  perfectly 
clear  and  intelligible  to  parties  accustomed  to  the  use  of 
water  power  and  the  management  of  weirs.  There  is  only 
one  way  of  measuring  the  depth  of  a  weir,  which  is  from 


(a)  3  B.  &  Ad.  295. 


Latham. 
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water  below  the  weir,  and  that  is  the  depth  of  the  weir.  — ; 

r  Johnson 

Of  course,  the  bed  of  the  river  may  vary  with,  sudden  ©. 

floods  or  long  drought,  but  the  measurement,  to  be  fair, 
must  be  taken  during  an  average  state  of  the  river. 

As  regards  the  objection  of  want  of  finality,  the  power 
delegated  here  was  merely  to  perform  a  ministerial  act, 
namely,  to  direct  that  such  durable  marks  should  be  placed 
as  should  effectually  shew  for  the  future  the  depth  of  four- 
teen inches,  at  which  the  arbitrator  had  determined  the 
defendant's  weir  was  to  be  maintained ;  and  it  is  clear  that 
the  arbitrator  may  delegate  his  power  to  perform  a  purely 
ministerial  act.  All  the  cases  on  this  subject  will  be  found 
collected  in  Russell  on  Awards,  p.  206.  It  is  there  said, 
"a  distinction  has  been  taken  between  a  judicial  and  a 
ministerial  act,  and  it  seems  clear  that  an  arbitrator  may 
delegate  to  another  the  performance  of  acts  of  a  ministerial 
character  only.  It  is  not  always  easy  to  ascertain  what  acts 
are  included  under  the  head  of  ministerial  acts.  The 
measurement  of  the  number  of  acres  in  a  field,  or  the 
surface  of  a  lake,  has  been  so  considered."  For  the  latter 
position,  the  case  of  Thorp  v.  Cole  (a)  is  referred  to.  At 
any  rate,  Manser  v.  Heaver  (b)  establishes  that  where  there 
is  an  excess  of  authority  in  the  award  which  may  be 
struck  out,  and  leave  a  good  award  standing,  the  bad  part 
will  not  vitiate  the  good  Should,  however,  the  Court  be 
of  opinion  that  the  award  is  bad,  the  words  in  the  deed  of 
submission  give  it  power  to  remit  the  matter  back  to  the 
arbitrator;  this  being  clearly  "an  application"  "on  the 
subject  of  the  award." 

Cur.  adv.  vult 

Coleridge,  J. — In  shewing  cause  in  this  case  against  a 
rule  for  the  payment  of  money  under  an  award,  two  points 

(a)  2  C.,  M.  &  R.  367 ;  S.  C.         (6)  3  B.  &  Ad.  295. 
4  Dowl.  457. 

VOL.    I.  A   A  L.    M.    &   P. 
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p. 
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-  secondly,  not  final. 

It  appears  that   the   arbitrator  had  power  to  inquire 
into  and  determine,  and  also  to  ascertain,  define,  adjust, 
and  for  ever  set  at  rest  all  disputes  touching  all  man- 
ner of  rights   of  water  heights  or  depths  of  weir.     The 
award  recites  that  differences  had  arisen,  and  might  there- 
after again  arise   touching  the  depth  of  the  defendant's 
weir,  and  the  depth  at  which  he  was  entitled  to  keep  the 
same;  and  then  proceeds  to  award,  in  order  to  determine 
and  for  ever  set  at  rest  all  such  differences,  that  "the  de- 
fendant is  entitled  to  keep  and  maintain  his  said  weir  of  the 
depth  of  fourteen  inches  and  no  more."    This  is  said  to  be 
uncertain,  because  it  is  not  stated  from  or  to  what  point 
the  depth  is  to  be  measured ;  but  the  recital  speaks  familiarly 
of  water  heights  and  weir  depths  as  terms,  the  meaning  of 
which  was  known;   and  in  certain  districts  where  water 
power  is  much  in  use,  the  language  of  this  award  may  be 
not  only  sufficient,  but  the  most  proper  that  could  be  used. 
Terms  of  art,  (and  this  seems  to  fell  within  that  category), 
will  require  explanation  to  those  who  are  not  familiar  with 
the  subject;  and  yet  they  are  the  most  certain  that  can  be 
used,   and  convey  the  idea  for  which  they  stand,  more 
clearly  to  the  minds  of  those  who  are,  than  any  description 
could.      The  arbitrator  in  this  place,  moreover,    is  not 
directing  the  erection  of  anew  weir,  he  speaks  of  differences 
which  have  arisen  and  may  arise  touching  the  depth  of 
an  existing  weir,  and  the  depth  at  which  the  defendant  is 
entitled  to  keep  it,  and  the  award  that  he  may  keep  it  "  of  the 
depth  of  fourteen  inches  and  no  more,"  must  be  construed 
with  reference  to  all  the  existing  circumstances  known  to 
both  parties  at  the  time.    So  understood,  it  seems  to  me  that 
there  is  no  uncertainty,  any  more  than  if  an  award  had 
directed  that  a  wall  might  be  kept  ten  feet  high,  or  a  well 
sunk  fifty  feet  deep;  whatever  difficulty   there  may   be, 
arises  not  from  the   uncertainty  of  the  language,  or  the 
insufficiency  of  the  description;  but  from  the  subject-matter 
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.  .  L»  M.  $•  *  • 

is  not  intended.  — ; 

Johnson 

The  award  then  proceeds  thus : — "  I  further  award  and  ^  _». 
order  for  the  purpose  of  defining,  denoting  and  perpetuating 
the  limit  of  the  said  depth,  at  which  the  defendant  is  so 
entitled  to  keep  and  maintain  his  said  weir,  that  within  one 
calendar  month  from  the  date  of  this  my  award,  such 
durable  marks  and  erections  be  placed  on  the  land  adjoin- 
ing to  the  said  weir,  as  Mr.  David  Bellhouse,  of  Man- 
chester, Surveyor,  may  direct,  as  being  best  adapted  for 
so  defining,  denoting  and  perpetuating  the  limit  of  the 
depth  of  fourteen  inches,  the  said  marks  and  erections  to 
be  so  placed  as  aforesaid,  and  to  be  for  ever  hereafter  kept 
in  repair  and  maintained  at  the  cost  of  the  defendant." 
It  was  objected  that  this  is  not  final,  as  it  delegates  the  arbi- 
trator's powers  to  Mr.  Bellhouse,  and  leaves  something  to 
be  done  by  him  after  the  award  made,  and  the  functions 
of  the  arbitrator  at  an  end.  By  the  recital  of  the  award, 
it  appears  that  the  arbitrator  had  power  "to  direct  and 
order  to  be  erected,  and  for  ever  thereafter  to  be  kept  in 
repair,  all  or  any  erections  in  and  about  the  defendant's 
weir,  at  the  expense  of  such  party,  and  at  such  time  as  he 
might  think  proper."  But  although  this  might  enable  him 
to  make  an  order  to  be  executed  at  a  future  period,  yet  his 
mind  was  to  determine  what  erections  would  be  proper, 
and  the  submission  did  not  allow  him  to  delegate  that  dis- 
cretion to  another.  This  objection  therefore  is  sustained, 
and  I  have  great  doubts  whether  this  defective  part  can  be 
separated  from  the  rest,  for  the  consideration  for  the  sub- 
mission was  not  merely  the  settlement  of  the  existing 
difference,  but  the  "for  ever  setting  at  rest  all  disputes 
touching  the  rights  of  water  heights,  or  depths  of  weir;" 
and  it  may  be  said  that  the  direction  now  under  con- 
sideration was  the  provision  by  which  this  latter  object  is 
to  be  effected.  The  arbitrator  himself  seems  so  to  have 
considered  it ;  for  he  gives  the  direction  "  for  the  purpose  of 
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defining,  denoting  and  perpetuating  the  limit,1'  the  effect  of 
which  is  intended  to  be  the  setting  at  rest  disputes  in  all 
future  times  touching  the  right  The  marks  and  erections 
to  be  set  up  will  be  always  to  be  appealed  to  on  the  spot, 
unchangeable  and  preventing  controversy.  If  it  be  said 
that  the  limit  of  fourteen  inches  will  effect  the  same  purpose, 
still  both  parties  are  on  the  face  of  the  submission  agreed 
that  more  may  be  necessary,  and  the  arbitrator  by  his  con- 
duct has  shewn  that  he  was  of  that  opinion ;  and  if  it  be 
only  an  additional  and  convenient  safeguard,  the  plaintiff 
is  entitled  to  have  it  secured  to  him. 

The  award  therefore  cannot  stand  in  its  present  shape ; 
and  it  was  said  I  could  not  remit  it  to  the  arbitrator, 
because  no  complaint  was  made  against  it  But  the  power 
to  remit  "  the  matters,  any  or  either  of  them,  back  to  the 
arbitrator  for  his  re-consideration  and  determination,"  is 
given  "in  the  event  of  any  application  being  made  to  the 
Court  on  the  subject  of  the  award."  These  are  large  words 
and  not  necessarily  limited  to  the  case  of  a  motion  to  set  the 
award  aside ;  and  I  am  not  disposed  to  construe  narrowly 
the  language  in  which  so  wholesome  a  power  is  conferred. 
The  present  is  undoubtedly  "an  application"  "on  the 
subject  of  the  award."  Let,  therefore,  this  rule  stand  dis- 
charged ;  and  let  it  be  remitted  to  the  arbitrator  to  re-consider 
the  prospective  directions  which  he  has  given  for  the  pur- 
pose of  defining,  denoting  and  perpetuating  the  limit  of 
the  depth  at  which  the  defendant  is  entitled  to  keep  and 
maintain  his  weir. 

Rule  accordingly. 
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Ex  parte  Rick  Jones.  May  7,  8. 

[Bail  Court.     Coram  Coleridge,  J.] 

» 

1  HIS  was  a  rule  calling  upon  the  Rev.  Evan  Evans,  clerk,  The  juris- 
and  William  Parry  Yale,  Esq.,  two  justices  of  the  peace  for  petty  sessions 
the  county  of  Denbigh,  and  on  Mary  Evans,  to  shew  cause  ^™rofamii- 
why  a  writ  of  certiorari  should  not  issue  to  remove  into  this  ation  tnd 

J  maintenance 

Court  a  certain  order  made  on  the  4th  day  of  December  under  the 

7  &  8  Vict. 

last,  under  the  hands  and  seals  of  the  said  Evan  Evans  a  101,  s.  3. 
and   William   Parry   Yale   as  such  justices  as  aforesaid,  p^JS^fatfier 
whereby  the   said   Rice   Jones  was  adjudged   to  be   the  does  not  ap- 

*  ...     ir  pear  before 

putative  father  of  a  bastard  child  of  which  the  said  Mary  them,  only 
Evans  had  then  lately  been  delivered,  and  ordering  the  pro^f^tnat* 
said  Rice  Jones  to  pay  to  the  said  Mary  Evans,  or  other  the  ^Uftm° ™ 
person  in  the  said  order  mentioned,  certain  sums  of  money  "  last"  place 
in  the  said  order  specified.  The  word 

The  order  was  in  the  following  terms : —  section  means 

"  Denbighshire,  to  wit  At  a  petty  sessions  of,"  &c., "  held"  d}e  Pre5en£, 
"on  the  4  th  of  December,   1849,  before  us,"  &c.     [The  &  the  party 
order  here  set  out  the  application  for  the  summons  by  the  lagtVhich  he 
mother  of  the  child,  on  the  6th  of  November,  1849;  the  kri.jf  J*£m 

'  J  *  ceased  to  have 

issuing  the  summons,  in  the  form  prescribed  in  8  &  9  Vict,  any- 
c  10,  schedule  No.  8;  and  then  proceeded  thus:]     "And  the  justices 
whereas  the  said  Rice  Jones  having  been  duly  served  with  afction tomake 
the  said  summons  within  forty  days  from  this  day,  to  wit,  "order "on 
on  the  8th  day  of  November  last,  and  not  appearing  in  the  summons 
pursuance  thereof,  and  the  said  Mary  Evans  having  now  served;  yet, 
applied  to  us  the  justices  in  petty  session  assembled  for  an  jj^rwirdf 

shewn  to  this 
Court  that  in  point  of  fact  the  summons  was  not  duly  served,  this  Court  will  grant  a  certiorari 
to  bring  up  the  order  into  this  Court  for  the  purpose  of  being  quashed. 

An  order  of  affiliation,  bearing  date  the  4th  of  December,  and  made  in  the  absence  of  the 
putative  father,  recited,  u  whereas  the  said  R.  J.,  having  been  duly  served  with  the  said 
summons  within  forty  days  from  this  day,  to  wit,  on  the  8th  day  of  November  last,  and  not 
appearing  in  pursuance  thereof;"  but  omitted  the  words  in  the  directions  to  the  form  given  in 
the  8  &  9  Vict.  c.  1 0,  Schedule  No.  8,  "  and  six  days  at  least  before  this  day,  as  is  now  proved 
before  u*  ;"  Scmblt,  that  the  order  was  bad. 
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order  upon  the  said  Rice  Jones,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided ;  and  it  being 
now  proved  to  us  that  the  said  child  was,  since  the  passing 
of  an  act  passed"  &c.  (the  8  &  9  Vict.  c.  10),  "that  is  to  say, 
on  the  19th  day  of  December,  a.  d.  1848,  born  a  bastard  of 
the  body  of  the  said  Mary  Jones ;  and  we  having  heard  the 
evidence  of  such  woman,  and  such  other  evidence  as  she 
hath  produced,  and  the  evidence  of  the  said  Mary  Evans, 
the  mother  of  the  said  child,  having  been  corroborated  in 
some  material  particular  by  other  testimony  to  our  satisfac- 
tion, do  hereby  adjudge,"  &c.  [The  order  then  proceeded 
to  adjudge  Jones  to  be  the  putative  father  of  the  child,  and 
to  direct  the  payment  of  a  weekly  sum  for  its  maintenance, 
and  for  the  expenses,  in  the  usual  form.] 

The  affidavit  of  Rice  Jones,  in  support  of  the  rule,  stated 
that  the  order  was  served  on  him  on  or  about  the  15th  of 
December;  "that  the  summons  mentioned  and  referred  to 
in  the  said  order,  and  therein  stated  to  have  been  duly 
served  on  him  this  deponent,  was  not  personally  served  on 
him  this  deponent,  but  was  left  at  a  house  situate  in  Prince 
Edwin's  Lane,  in  Liverpool  aforesaid,  where  he  this  depo- 
nent formerly  lodged ;  but  he  this  deponent  did  not,  at  the 
time  that  the  said  summons  was  left  as  aforesaid,  lodge 
there,  but  at  a  house  situate  in  Yate  Street,  in  Liverpool 
aforesaid,  and  by  reason  of  the  said  summons  not  having 
been  left  at  his  said  last  place  of  residence,  he  this  deponent 
did  not  receive  the  same  until  after  the  day  on  which  the 
said  order  was  made  as  aforesaid." 

The  affidavit  in  answer  was  made  by  the  constable  who 
served  the  summons.  He  stated,  "that  deponent  did,  on 
the  8th  day  of  November,  A.  d.  1849,  serve  a  true 
copy  of  the  summons  hereunto  annexed,"  &c,  "upon 
Rice  Jones,  of  25,  Prince  Edwin's  Lane,  Liverpool,  in  the 
county  of  Lancaster,  by  leaving  the  same  at  the  dwelling- 
house  of  Mrs.  Parry,  No.  25,  Prince  Edwin's  Lane  afore- 
said, with  whom  the  said  Rice  Jones  then  lodged  as 
this  deponent  verily  believes,  inasmuch  as  the  said  Mrs. 
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deponent  that  the  said  Rice  Jones  resided  there,  and  that 
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all  his  clothes  were  there  with  her,  but  that  the  said  Rice       Jones. 

Jones  had  not  been  there  the  day  previously.     That  the 

said  dwelling-house  was  the  only  place  of  abode  of  the  said 

Rice  Jones  known  to  deponent,  and  that  upon  inquiries 

made  in  Liverpool  aforesaid,  deponent  had  no  doubt  that 

the  said  Rice  Jones  has  no  other  place  of  abode  there  or 

elsewhere,  save  as  before   mentioned.     That  on  the  4th 

day  of  December,  a.  d.   1849,  at  a  petty  session  of  her 

Majesty's  justices  of  the  peace  for  the  county  of  Denbigh, 

holden  in  and  for  the  division  of  Yale  in  the  said  county, 

deponent  did  prove  before  William  Parry  Yale,  Esq.,  and 

the  Rev.  Evan  Evans,  clerk,  two  of  her  Majesty's  justices 

of  the  peace  for  the  said  county,  that  he  had  served  the 

said  Rice  Jones  with  a  true  copy  of  the  said  summons  in 

the  manner  and  on  the  day  aforesaid." 

Macnamara  shewed  cause.  This  rule  is  moved  on  two 
grounds:  first,  that  the  order  is  bad  on  the  face  of  it,  and, 
secondly,  that  there  was  no  sufficient  service  of  the  summons 
on  the  putative  father.  As  to  the  first  ground,  the  order,  it 
is  true,  does  not  follow  the  form  given  in  the  schedule  No.  8 
to  the  8  &  9  Vict  c.  10,  where,  after  the  words  "and 
whereas  the  said  having  been  duly  served  with  the 

said  summons  within  forty  days  from  this  day,"  note  (d) 
directs, — "  if  the  defendant  do  not  appear,  insert  here  '  and 
six  days  at  least  before  this  day,  as  is  now  proved  before  us,"9 
&c.  But  the  date  of  the  service  is  stated,  viz.,  "  the  8th 
of  November;"  and  as  the  order  is  made  on  the  4th  of 
December,  it  is  clear  that  the  proper  period  of  time  had 
elapsed.  The  8  &  9  Vict  c.  10,  s.  1,  says,  that  proceedings 
under  the  act,  "  set  forth  according  to  the  forms  in  the  sche- 
dule hereunto  annexed,  or  to  the  like  tenor  or  effect,"  shall 
be  taken  "  to  be  valid  and  sufficient  in  law."  Here  it  is  to 
the  like  tenor  and  effect,  and  the  circumstance  that  the  date 
is  laid  under  a  videlicet  is  immaterial ;  2  JVms.  Saund.  290  c, 
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IK  SO 

— - —  is  material  and  necessary  to  be  alleged,  it  is  considered  as  a 

Jon*s.       direct  and  positive  affirmation  or  averment,  which  is  material 

and  traversable ;"  2  Wmt.  Sound.  291  a,  note  (a),  6th  ed.    To 

the  same  effect  are  the  cases  of  Skinner  v.  Andrews  (a),  and 

Ryatts  v.  BramaU(b).     [Coleridge,  J. — The  rule  as  regards 

pleading  will  not  be  disputed.]     In  Rex  v.  Baines  (c),  it  was 

argued  that  the  rule  applied  equally  to  orders  of  justices. 

At  any  rate,  the  Court  has  power  under  a  recent  statute,  the 

12  &  13  Vict.  c.  45,  s.  7,  to  amend  a  defect  like  the  present 

[Coleridge,  J. — That  statute  applies  only  to  omissions  and 

mistakes  in   orders,   where  this  Court  is   satisfied  "that 

sufficient   grounds    were    in    proof   before   the   justices19 

"  making  such  order,"  &c.     Here  the  defendant  says,  not 

only  was  I  not  served  with  the  summons,  but  I  had  no 

knowledge  of  the  proceedings  till  after  the  order  was  made.] 

As  to  the  second  ground,  it  is  submitted  that  the  service 

of  the  summons  was  sufficient.     The  statute  7  &  8  Vict 

c.  101,  8.  3,  says,  that  "  on  proof  that  the  summons  was 

duly  served  on  such  person,  or  left  at  his  last  place  of 

abode,"  &&,  the  justices  may  hear   the  evidence  of  the 

woman  and  make  the  order.     The  Legislature  must  have 

meant  by  the  word  "last"  place  of  abode,  the  last  place  in 

which  the  party  was  known  to  have  resided.     If  they  had 

meant  the  place  in  which  he  was  actually  living,  they  no 

doubt  would  have  used  different  language.     Whether  the 

"proof"  offered  of  the  service  was  sufficient  or  not,  was 

for  the  justices  alone  to  decide;  and  this  Court  will  not 

review  their  decision.     [He  referred  on  this  point  to  In  re 

Zohrab  and  Smith  (d).] 

Greaves  in  support  of  the  rule.     It  may  be  conceded 
that  the  order  need  not  be  in  the  exact  form  prescribed  in 

(a)  1  Wms.  Saund.  169.  (c)  2  Ld.  Raym.  1265;  S.  C. 

(6)  5  D.  &  L.  753 ;   S.  C.  1  Salk.  680 ;  6  Mod.  192. 

Exch.  734.     See  also  Nash   v.  id)  5  D.  &  L.  635. 
Brown,  6  D.  &  L.  329. 
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the  schedule  No.  8  to  the  8  &  9  Vict  c.  10,  and  that  it  is        18^0. 

L.  M.f  P. 

sufficient  if  it  is  "  to  the  like  tenor  or  effect,19    Here,  how-  — - — - — 

Ex  parte 

ever,  the  words  "  as  is  now  proved  before  us"  are  left  out,  Jonm. 
and  no  equivalent  allegation  is  introduced.  These  words 
are  of  the  very  essence  of  the  order,  as  without  such  proof  the 
justices  had  no  jurisdiction  to  make  it  The  order  ought  also 
to  shew  that  the  service  took  place  "six  days  at  least  before" 
the  hearing.  It  is  only  said  that  it  was  "  within  forty  days" 
before.  It  is  consistent  with  that  allegation,  that  it  may 
have  been  served  only  the  day  before  the  bearing.  It  is 
said,  however,  that  the  date  of  "  the  8th  day  of  November 
last"  sufficiently  shews  that  more  than  the  time  prescribed 
had  intervened  between  the  service  of  the  summons  and 
the  hearing;  but  that  date  is  laid  under  a  videlicet,  and 
although  that  might  be  sufficient  in  a  pleading  in  a  civil 
action,  it  is  not  so  in  an  order  like  the  present  Beg.  v. 
Duke  of  Grafton  (a),  shews  that  the  Court  will  not  make 
any  intendment  in  favour  of  an  instrument  of  this  kind. 

As  to  the  other  point,  it  is  clear  that  by  the  7  &  8  Vict 
c.  101,  8.  3,  the  jurisdiction  of  the  justices  to  make  the 
order  only  arises  on  proof  that  the  summons  was  duly 
served  on  such  person,  or  "left  at  his  last  place  of  abode." 
Here  there  was  no  proof  of  either.  The  place  at  which  the 
summons  was  left  was  a  house  at  which  he  had  resided, 
but  at  which,  at  the  time  of  the  service,  he  had  ceased  to 
reside.  The  statute  does  not  say  the  last  "  known"  place  of 
abode.  [  Coleridge,  J. — What  effect  do  you  give  to  the  word 
"  last"?]  It  means  the  "  present"  abode,  unless  the  party 
has  no  fixed  abode,  and  then  it  refers  to  the  last  fixed 
abode  which  he  had.  Otherwise,  if  a  man  had  resided 
in  a  house  six  years  ago,  and  had  left  it  for  that 
period  of  time,  and  gone  to  reside  elsewhere,  the  mother 
might  serve  it  at  the  former  place,  and  obtain  a  deci- 
sion in  her  favour  in  his  absence.  [Coleridge,  J. — The 
words  of  the  section  are,  that  the  justices,   "on  proof" 

(a)  5  D.  &  L  56S. 
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'• —  may  adjudge,  &c.     Can  you  contend  that  if  the  proof  were 

Jones,  false,  the  justices  would  be  acting  without  jurisdiction  ?]  It 
is  submitted,  that  upon  its  being  shewn  that  the  proof  was 
false,  the  jurisdiction  would  fail  Unless  the  party  is  served, 
the  justices  have  no  authority  under  the  third  section  to 
make  an  order.  Where  justices  at  the  petty  sessions  made 
an  order  for  the  allowance  of  accounts  of  a  surveyor  of 
highways,  which  accounts  had  not  previously  been  verified 
before  one  justice,  pursuant  to  sect  48  of  the  act,  it  was 
held  that  they  acted  entirely  without  jurisdiction ;  Bex  v. 
Justices  of  Somersetshire  (a).  [He  also  contended  that  the 
service  was  bad,  as  a  copy  only  of  the  summons,  and  not 
the  original  summons  itself,  had  been  served ;  but  as  no 
judgment  was  given  upon  this  point,  the  argument  is 
omitted.] 

Cur.  adv.  vult 

Coleridge,  J.,  delivered  judgment — In  this  case  the 
main  ground  for  the  certiorari  to  remove  an  order  of  affili- 
ation is  defect  in  the  service  of  the  summons,  the  order 
having  been  made  without  the  defendant's  appearance. 
The  order  recites,  "whereas  the  said  Rice  Jones  having 
been  duly  served  with  the  said  summons  within  forty  days 
from  this  day,  to  wit,  on  the  8th  day  of  November  last,  and 
not  appearing  in  pursuance  thereof;"  and  it  bears  date  4th 
December.  On  reference  to  the  8  &  9  Vict  c.  10,  schedule 
No.  8,  note  (d),  it  will  be  found  that  it  varies  considerably 
from  the  form  and  directions  there  given,  and,  among  other 
things,  in  omitting  the  words  "  and  six  days  at  least  before 
this  day,  as  is  now  proved  before  us,"  which  are  there 
expressed,  and  which  clearly  are  directed  to  be  used  for 
the  important  object  of  reminding  the  magistrates,  that 
where  they  proceed  in  the  absence  of  the  party,  clear 
proof  of  the  service  of  the  summons  six  days  at  least  before 
the  petty  session,  is  of  the  essence  of  the  jurisdiction. 

(a)  5  B.  &  C.  816 ;  S.  C.  6  D.  &  R.  469. 
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But  without  deciding  on  this,  a  more  material  objection  on     L-  &  fr  P- 

the  merits  arises.     The  rule  was  moved  for  on  an  affidavit ■ — 

negativing  personal  service  of  the  summons,  and  stating       Jones. 

that  it  was  served  at  a  house  where  the  defendant  formerly 

lodged,  but  had  ceased  to  do  so  at  the  time  of  the  service, 

and  that  it  never  reached  him  until  after  the  day  on  which 

the  order  was  made.     The  answer  is  only,  that  it  was  served 

at  a  house  at  which  the  deponent  believed  the  defendant  to 

reside,  inasmuch  as  he  was  told  so  by  the  mistress  of  the 

house,  who  said  that  his  clothes  were  still  there,  but  that  he 

had  not  been  there  the  day  previously.     Considering  that 

the   defendant's  affidavit    might  have   been    answered  if 

untrue,  I  must  take  the  fact  to  be  as  he  states  it     Now,  by 

7  &  8  Vict  c.  101,  s.  3,  jurisdiction  attaches,  under  such 

circumstances   as   the   present  only,  "on   proof  that  the 

summons  was  left  at  the  last  place  of  abode."    By  the  word 

"  last,"  I  understand  the  then  present  place  of  abode,  if  the 

party  have  any, — the  last  which  he  had,  if  he  has  ceased  to 

have  any.    The  service,  therefore,  I  think,  was  not  at  the 

right  place.     But  it  was  said  that  the  jurisdiction  attached 

on  "  proof"  of  the  fact,  and  "  proof"  may  be  said  to  mean 

the  result  of  evidence  offered,  on  which  the  magistrates  are 

to  judge.     But  in  a  question  of  jurisdiction,  although  the 

magistrates  are  to  form  an  opinion  in  the  first  instance  on 

the  evidence  offered,  which  is  to  warrant  their  proceeding, 

yet  justice  requires,  that  if  it  can  be  clearly  shewn  that  the 

fact  fails,  and  that  they  never  ought  to  have  proceeded,  the 

party  interested  may  be  at  liberty  to  shew  it     Suppose 

a  proceeding  against  A.,  and  evidence  be  given  of  personal 

service  on  him,  the  magistrates  would  properly  proceed; 

but  if  it  could  be  shewn  that  the  witness  had  in  truth  served 

B.,  and  that  A.  was  ignorant  of  the  whole  proceeding,  it 

would  be  impossible  to  say  that  an  order  or  commitment 

against  A.  could  be  enforced.     For  these  reasons  I  thint 

the  rule  must  be  absolute. 

Rule  absolute. 
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KlRBY  V.  HlCKSON. 


[In  the  Common  Pleas. 


An  affidavit 
in  rapport  of 
a  rule  for 
entering  a 
suggestion  to 
deprive  the 
plaintiff  of 
costs  under  the 
9  &  10  Vict. 
c.  95,  stated 
that  plaintiff 
dwelt  and  still 
dwells  in  K. 
Street,  within 
twenty  miles 
of  defendant, 
who  dwelt  and 
still  dwells  in 
P.  Street 

Held  insuf- 
ficient, for  not 
shewing  that 
the  residences 
were  within 
twenty  miles 
of  each  other. 


Coram  Wilde,  C.  J.9  and  Talfourd,  J.~\ 

1  HIS   was  a  rule  to  enter  a  suggestion  to  deprive  the 
plaintiff  of  costs  under  the  County  Courts'  Act. 

The  affidavit  of  the  defendant,  upon  which  the  rule  was 
obtained,  stated  "  that  the  plaintiff,  before  and  at  the  com- 
mencement of  this  action,  dwelt  and  carried  on  his  business, 
and  still  does  dwell  and  carry  on  his  business  in  Keppell 
Street,  Russell  Square,  in  the  county  of  Middlesex,  within 
twenty  miles  of  the  defendant,  who,  before  and  at  the  time 
of  the  commencement  of  this  suit,  dwelt  and  still  does 
dwell  at  65,  Park  Street,  Grosvenor  Square,  in  the  county 
of  Middlesex." 

Paterson  shewed  cause.  The  affidavit  is  insufficient  It 
does  not  shew  that  the  residence  of  the  plaintiff  is  within 
twenty  miles  of  the  residence  of  the  defendant,  but 
only  that  it  is  twenty  miles  from  the  defendant.  That 
allegation  would  be  satisfied  by  evidence  that  the  defendant 
happened  to  be  within  twenty  miles  of  the  plaintiff's 
residence  when  he  was  served  with  the  writ  of  summons, 
although  his  residence  may  have  been  more  than  twenty 
miles  from  that  of  the  plaintiff;  and  the  statement  which 
immediately  follows,  viz.,  that  the  defendant's  residence 
is  in  Park  Street,  Grosvenor  Square,  does  not  supply  the 
deficiency  pointed  out,  for  the  Court  cannot  take  judicial 
notice  of  the  distance  of  Grosvenor  Square  from  Russell 
Square.  Johnson  v.  Ward  (a)  is  similar  to  the  present 
case.  There  an  affidavit,  which  stated  that  "  the  plaintiff 
did  not  dwell  more  than  twenty  miles  from  the  defendant," 

{a)  6  D.  &  L.  720. 
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(C 


that  is  to  say,  that  the  defendant  dwelt  at  No.  33,  John     L-  M-  fr  p- 
Street,"  &c,  was  held  insufficient. 


Kay,  in  support  of  the  rule.  The  language  of  JPUde,  C.  J., 
in  Peterson  v.  Davis  (a),  is  in  favour  of  the  sufficiency  of 
the  affidavit :  "  when  we  coine  to  the  clause  which  com- 
pels the  plaintiff  to  have  recourse  to  the  local  Court,  s.  112, 
we  find  that  it  is  compulsory  only  where  the  plaintiff  dwells 
within  twenty  miles  from  the  defendant, — which  evidently 
means,  from  the  defendant's  place  of  abode  or  dwelling, 
seeing  that  he  is  more  likely  to  be  known  there  than  at  a 
casual  place  of  business."  [Wilde,  C.  J. — I  was  there 
dealing  with  the  statute ;  and  having  read  the  words  of  it, 
which  are,  "where  the  plaintiff  dwells  within  twenty 
miles  from  the  defendant,"  I  said  that  that  obviously  meant 
"  twenty  miles  from  his  residence."  But  when  parties  come 
here  with  affidavits,  they  must  not  use  words  in  an  equivocal 
sense,  but  must  express  in  unambiguous  language  what  the 
statute  means.]  The  case  of  Johnson  v.  Ward  is  distin- 
guishable from  the  present,  for  there  the  affidavit  merely 
stated  that  the  defendant  resided  within  twenty  miles  from 
the  plaintiff,  which  was  consistent  with  his  residing  more 
than  twenty  miles  from  the  residence  of  the  plaintiff. 
Here,  however,  the  affidavit,  after  stating  that  the  plaintiff 
resides  within  twenty  miles  of  the  defendant  goes  on  to 
state  the  residences  of  each.  [Wilde,  C.  J. — We  may 
happen  to  know  that  Park  Street  is  not  twenty  miles  from 
Russell  Square,  but  it  is  not  so  stated  in  the  affidavit,  and 
we  cannot  take  judicial  notice  of  that  fact  Suppose  the 
places  happened  to  be  utterly  unknown  to  us,  how  could 
you  call  upon  us  to  say  that  they  were  within  a  certain 
distance  of  each  other.  The  Courts  have  refused  to  take 
judicial  notice  that  Dublin  is  in  Ireland  (b),  because  there 
might  be  some  other  place  of  that  name  elsewhere.]  In 
Hayter  v.  Fish  (c)  the  affidavit   was  open  to  the  objec- 

(<z)  6  C.  B.  235,  252 ;  S.  C.  6      &  A.  301  ;  S.  C.  1  Chit.  28. 
D.  &  L.  79-  (c)  6  C.  B.  668  ;  6  D.  &  L. 

(b)  See  Kearney  v.  King,  2  B.      355. 
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tion  now  made,  and  the  objection  appears  to  have  been 
taken,  but  the  Court  overruled  it  and  held  the  affidavit 
sufficient 

Wilde,  C.  J. — I  own  I  cannot  distinguish  that  case  from 
the  present  one;  but  the  point  was  expressly  decided 
here  two  or  three  days  ago,  when  the  Court  was  full  (a), 
and  I  think  that  there  should  be  no  unnecessary  deviation 
from  what  ought  strictly  to  be  required  in  every  case.  If 
we  deviate  a  little  to-day,  we  shall  be  asked  to  go  a  little 
further  to-morrow,  and  confusion  and  unnecessary  expense 
to  the  suitors  must  be  the  result  The  test  in  all  these 
cases  is  whether  the  deponent  could  be  indicted  for  perjury 
upon  the  affidavit  If  the  defendant  were  indicted  for 
perjury  upon  this  affidavit  he  would  be  acquitted,  although 
he  lived  more  than  twenty  miles  from  the  plaintiff's 
residence.  Hayter  v.  Fish  (6)  certainly  appears  inconsistent 
with  the  recent  case  I  mentioned ;  I  must  therefore  elect 
between  the  two,  and  I  think  I  ought  to  adhere  to  the 
later  decision. 


Talfotthd,  J. — The  affidavit  states  two  things,  each  of 
which  is  insufficient ;  and  the  question  is,  whether  they  are 
sufficient  when  taken  together.  It  first  states  that  the 
plaintiff  resided  within  twenty  miles  of  the  defendant  That 
is  clearly  bad,  because  it  would  be  satisfied  by  his  residing 
within  twenty  miles  of  the  place  where  the  writ  was  served* 
And  then  it  states  the  residences  of  each ;  but  we  cannot 
see  that  those  are  within  twenty  miles  of  each  other.  It 
does  not  state  that  which  it  is  essential  it  should,  viz.,  that 
the  residences  of  the  plaintiff  and  defendant  are  within 
twenty  miles  of  each  other. 

Rule  discharged  (c). 


(a)  The  reporters  have  been 
unable  to  ascertain  to  what  case 
his  Lordship  here  referred. 

{b)  6  C.  B.  568 ;  S.  C.  6  D. 


&  L.  355. 

(c)  Cresswell,  J.,  and  Williams, 
J.,  were  at  the  Central  Criminal 
Court. 
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Edgar  v.  Halliday.  AfoyS. 


[In  the  Common  Pleas. 
Coram  Wilde,  C.  J.9  and  Talfourd,  J.] 

U  OYCE,  on  a  former  day  in  this  Term,  obtained  a  rule  The  affidavit, 

for  judgment  as  in  case  of  a  nonsuit.     The  affidavit  in  sup-  Term,  in  sup. 

port  of  the  rule,  and  which  was  sworn  on  the  20th  of  April,  f^^f^™ 

stated   that  notice  of  trial  was  given   for  the  adjourned  M  in  <?***  of  , 

.  nonsuit,  stated 

sittings  in  Middlesex  after  Michaelmas  Term;  that  the  that  "notice 
cause  was  entered  and  set  down  for  trial  accordingly ;  but  rive/forlhe 
that  upon  the  trial  coming  on,  the  plaintiff  withdrew  the  5?1?*8 iafter 
record,  and  "  did  not  proceed  to  trial  in  pursuance  of  his  Term,  and 

.  ,         •       „  that  the  plain- 

said  notice.  tiff  did  not 

proceed  to 
trial  in  pur~ 

Prentice  shewed  cause.     The  affidavit  is  insufficient     It  *****  of  hit 

Mid  notice. 

only    states    that   "notice    of  trial"  was  given,   and   not      Jft&finsuf- 

"  notice  of  trial  in  this  cause/'  and  does  not  therefore  shew  c^e  i^ 

any  default  in  the  plaintiff  in  not  proceeding  to  trial  after  JjJPJ  ^j?    h 

notice.     Nor  does  the  affidavit  sufficiently  shew  a  default  not  in  pur- 
suance of  the 
by  reason  of  the  lapse  of  two  Terms ;  for  it  does  not  state  said  notice,  in 

that  the  plaintiff  has  not  proceeded  to  trial  at  all,  but  betweenthe 
only  that  he  has  not  proceeded  to  trial  "pursuant  to  his  aU«tT*1  default 

\  r  r  and  the  motion 

notice,"  which  is  not  inconsistent  with  the  feet  of  his  having  for  the  rule. 

gone  to  trial  since  the  sitting  after  Michaelmas  Term. 
[Wilde,  C.  J. — I  think  the  affidavit  does  sufficiently  shew 
that  notice  of  trial  was  given  in  this  cause,  and,  conse- 
quently, that  the  plaintiff  did  make  default,  by  not  trying 
pursuant  to  such  notice.  But  it  is  certainly  consistent  with 
this  affidavit  that  the  cause  has  actually  been  tried  since 
the  Michaelmas  sittings.]     The  Court  then  called  on 


368  CASES   ON    POINTS   OF    PRACTICE,   &C. 

F(fZj?0,m  Joyce,  in  support  of  the  rule.     The  affidavit  was  sworn 

— r on  the  20th  of  April,  and  shews  with  sufficient  certainty 

v.  that  down  to  that  time  the  plaintiff  had  not  gone  to  trial. 

If  the  fact  be  otherwise,  it  is  for  the  plaintiff  to  state  it  in 
answer  to  the  prima  facie  case  made  by  the  defendant's 
affidavit  The  affidavit  follows  the  forms  given  in  the 
books  of  practice  (a). 

Wilde,  C.  J. — If  this  application  had  been  made  at  a 
time  when  the  interval  between  the  default  and  the  appli- 
cation would  not  have  allowed  the  plaintiff  to  go  to  trial — 
(and  the  Court  taking  judicial  notice  of  its  practice,  can 
see  whether  the  interval  would  have  allowed  this  or  not) — 
the  affidavit  might  have  been  sufficient.  But  when  a  party 
comes  to  the  Court  at  a  distant  time,  when  the  interval 
between  the  alleged  default  and  the  application  for  judg- 
ment as  in  case  of  a  nonsuit,  is  so  great  that  the  plaintiff 
bad  ample  opportunity  of  going  to  trial,  I  think  that  the 
defendant  ought  clearly  to  negative  the  plaintiff's  having 
done  so ;  and  as  his  affidavit  does  not  do  so,  I  think  it  is 
insufficient,  and  that  this  rule  must  be  discharged. 

Talfoubd,  J.,  (b)  concurred. 

Rule  discharged. 

(a)  See  Chit.  Forms,  p.  607,  J.,  were  at  the  Central  Criminal 
6th  ed.  Court. 

(6)  Creuwett,  J.,  and  Williams, 
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Lush  v.  Russell. 

February  13, 

[In  the  Exchequer  of  Pleas*  ^ 

Coram  Parke,  B.,  Alderson,  B.9  Rolfe,  B.,  and  Piatt,  A] 

ASSUMPSIT.     The  declaration,  after  stating  that  the  In  inaction 
defendant  carried  on  the  busipfess  of  a  baker  at  Bristol,  and  servant  for  * 
had  hired  the  plaintiff  as  his  servant  for  the  period  of  four  ^^?  "" 
years,  alleged  as  a  breach,  "  that  the  defendant  did  not  nor  period  for 

.  i-i      which  he  was 

would, — although  he  the  defendant  hath  never  during  the  hired  had 
said  part  of  the  said  term  during  which  the  plaintiff  so  declaration* 
remained  and  continued  in  his  the  defendant's  service  as  jjtegpdt11** 

tne  deponent 

aforesaid,  ceased  to  carry  on  the  said  business  of  a  baker,  wrongfully 

but  during  such  last  mentioned  time  carried  on,  and  still  plaintiff 

does  carry  on  the  same  in  the  said  city  of  Bristol  as  afore-  "€J£jJ^a^ 

said, — continue  him  the  plaintiff  in  his  the  defendant's  said  C^*af^ca!*e•,, 

r  The  defendant 

employ,  for  the  said  term  of  four  years,  to  be  computed  pleaded, «« that 
from  the  day  and  year  first  aforesaid,  but,  on  the  contrary  makingofthe 
thereof,  during  the  said  term  of  four  years,  and  before  the  JJJJ^JJT d 
expiration  thereof,  to  wit,"  &c,  "refused  to  suffer  the  plain-  and  before  and 

.at  the  time  of 

tiff  to  continue  in  his  the  defendant's  said  employ  for  the  the  dismissal 
remainder  of  the  said  term  of  four  years,  and  then  wrong-  JJ  tj,e  pi^ff 
fully  dismissed  and  discharged    the    plaintiff  therefrom,  ^e^nd* 
without  any  reasonable  or  probable  cause  whatsoever,  and  said  plaintiff 
hath  thence  hitherto  wholly  neglected  and  refused,  and  himself  in  an 

improper, 
offensive,  dis- 
obedient and  insolent  manner,  and  was  guilty  of  habitual  negligence  and  carelessness,  insomuch 
that  the  defendant  was  forced  and  obliged  to  dismiss  and  discharge  the  plaintiff,  and  could  not 


igfully  dismissed  and  discharged  the  plaintiff  therefrom,  without  any 
or  probable  cause  whatever,  in  manner  and  form  as  the  plaintiff  hath  above  in  that  behalf  alleged.'* 
Conclusion  to  the  country. 

At  the  trial,  the  Judge  refused  to  receive  evidence  of  plaintiff's  misconduct,  deciding  that  the 
plea  put  in  issue  the  dismissal  only. 

Held  a  misdirection,  since  although  the  allegation  in  the  declaration  was  immaterial  and  sur- 
plusage, and  the  plea  which  put  it  in  issue  bad  on  demurrer,  still  the  issue  being  raised,  it  ought 
to  have  been  disposed  of  by  the  jury.  Held  also,  that  the  defendant  having  the  affirmative  of 
the  issue  to  prove,  the  onus  probandi  would  be  on  him. 
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Foiume  I.      still  doth  neglect  and  refuse  to  continue  the  plaintiff  in  his 
'• —  the  defendant's  said  employ  for  the  remainder  of  the  said 

Lush  .  * 

v.  term,  or  any  part  thereof. 

Plea.     "  That  after  the  making  of  the  promise  and 
agreement,  and  before  and  at  the  time  of  the  dismissal 
and  discharge  of  the  plaintiff  by  the  defendant,  to  wit," 
&c.,  "  he  the  said  plaintiff  conducted  himself  in  an  im- 
proper,  offensive,  disobedient,  and  insolent  manner,  and 
was  guilty  of  habitual  negligence  and  carelessness  in  and 
about  his  said  capacity  and  duty  of  a  journeyman  baker, 
insomuch  that  the  defendant  was  forced  and  obliged  to 
dismiss  and  discharge  the  plaintiff,  and  could  not  longer 
keep  him  in  his  the  defendant's  service ;  and  the  defendant 
was  forced  and  obliged  by  such  conduct  of  the  plaintiff, 
to  put  an  end  to  such  service  and  employ.     Without  this, 
that  the   defendant  then  wrongfully  dismissed  and  dis- 
charged the  plaintiff  therefrom,  without  any  reasonable  or 
probable  cause  whatsoever,  in  manner  and  form  as  the 
plaintiff  hath  above  in  that  behalf  alleged."    Conclusion 
to  the  country.     Whereupon  issue  was  joined. 

The  cause  came  on  for  trial  before  Cresswell,  J.,  at  the 
last  Summer  Assizes  held  at  Bristol,  when  the  defendant, 
admitting  the  dismissal,  proposed  to  adduce  evidence  to 
shew  that  the  plaintiff  had  so  misconducted  himself  as  to 
justify  the  dismissal  The  learned  Judge  refused  to  receive 
this  evidence,  on  the  ground  that  the  plea  put  in  issue  the 
dismissal  only.  A  rule  for  a  new  trial  having  been  obtained 
on  the  ground  of  misdirection, 

Butt  and  M.  Smith  shewed  cause,  and  cited  Frankum  v. 
The  Earl  of  Falmouth  (a) ;  Powell  v.  Bradbury  (b) ;  Pal- 
mer  v.  Gooden(c)\  Bac.  Abr.  tit  "Pleas  and  Pleading? 
(K  2);   Co.  LitL  281  b. 


(fl)  2  A.  &  E.  452.  Journ.,  C.  P.  116. 

(b)  7  C  B.  201 ;  S.  C.  18  Law         (c)  8  M.  &  W.  890. 
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Cochburn  and  Peacock,  in  support  of  the  rule,  cited  Ste- 
phen on  Pleading,  p.  275 — 8,  5th  ed. ;  Amor  v.  Fearon  (a) ; 
The  Bishop  of  Meath  v.  Marquis  of  Winchester  (b) ;  Sir 
Ralph  Bovt/s  case  (c) ;  Goram  v.  Sweeting  (d). 

The  arguments  sufficiently  appear  from  the  judgment 

Cur.  adv.  vult 
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Parke,  B.,  delivered  the  judgment  of  the  Court — 
This  was  an  action  brought  by  the  plaintiff,  a  servant,  for 
dismissing  him  during  the  period  for  which  he  was  hired, 
viz.,  four  years ;  and  the  plaintiff  in  his  declaration  alleged 
that  the  defendant  refused  to  permit  the  plaintiff  to  continue 
in  his  service  during  the  term,  and  wrongfully  dismissed 
him  therefrom,  without  any  reasonable  cause. 

The  defendant  pleaded,  that  after  the  making  of  the 
agreement,  and  before  the  discharge  and  dismissal,  the 
plaintiff  conducted  himself  in  an  improper  and  disobedient 
manner,  and  disobeyed  the  defendant's  lawful  orders; 
without  this,  that  the  defendant  wrongfully  dismissed  and 
discharged  the  plaintiff  without  reasonable  cause,  and  con- 
cluded to  the  country. 

On  the  trial,  the  defendant  having  admitted  the  dismissal, 
proposed  to  shew  that  the  plaintiff  had  misconducted  him- 
self, so  as  to  justify  the  discharge ;  but  the  learned  Judge 
refused  to  receive  the  evidence,  and  directed  a  verdict  for 
the  plaintiff,  being  of  opinion  that  the  plea  put  in  issue  the 
dismissal  only.  We  are  to  decide  whether  that  direction 
was  right,  and  we  are  of  opinion  that  it  was  not  The 
question  is  not  whether  the  plea  would  have  been  bad  on 
demurrer  for  putting  in  issue  an  immaterial  allegation,  but 
hqw  the  issue  raised  was  to  be  disposed  of  at  the  trial 

(a)  9  A.  &  E.  548  ;  S.  C.  1  P.      3  Scott,  561 ;  4  CI.  &  Fin.  44ft. 
&  D.  398.  (c)  Ventr.  211, 217. 

(6)  3  Bing.  N.  C.  183);  S.  C.         (d)  2  Saund.  205. 
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There  is  no  doubt  that  the  plaintiff  might  have  omitted 
the  allegation  that  the  defendant  dismissed  him  "  without 
reasonable  cause,"  and  that  the  averment  of  his  having 
done  so  was,  in  the  declaration,  immaterial  and  surplusage, 
and  ought  not  to  have  been  put  in  issue;  and  that  the 
plea,  in  form  at  least,  throws  the  burthen  of  the  proof  of 
the  want  of  reasonable  cause  on  the  plaintiff,  which  the 
defendant,  on  proper  pleadings,  ought  to  have  borne. 
On  these  grounds  the  plea  is  clearly  demurrable ;  but,  not 
having  been  demurred  to,  the  matters  which  it  does  put  in 
issue,  though  immaterial  in  that  stage,  and  improperly  put 
in  issue,  must  be  disposed  of  by  the  jury,  under  the  direction 
of  the  Judge.  For  example,  if  the  plea  were  to  put  in 
issue  matter  of  aggravation  unnecessarily  stated,  and  only 
that,— as  the  conversion  of  goods  in  an  action  of  trespass  for 
taking  them,  the  death  of  cattle  in  the  same  form  of  action, 
for  driving  them, — though  the  plea  would  be  unquestionably 
bad,  the  verdict  must  be  taken  one  way  or  the  other,  upon 
the  issue  at  the  trial  In  like  manner  it  must  be  taken,  if  the 
plea  put  in  issue  that  and  another  immaterial  fact;  the  only 
question  being  whether  it  is  put  in  issue.  Now>  it  is  certain, 
that  if  the  form  of  the  traverse  is  such  that  the  material 
may  be  separated  from  the  immaterial  averments,  the 
material  only  need  be  proved  on  the  trial.  Such  is  the 
case  where  there  is  a  plea  which  is  a  general  denial  only, 
as  not  guilty  in  trespass  or  case,  where  immaterial  matter  or 
matter  in  aggravation  is  stated;  such  would  be  the  case 
on  non  assumpsit  under  the  old  system  on  such  a  decla- 
ration as  the  present ;  and  such  would  have  been  the  case 
if  the  defendant  had  traversed  the  allegation  of  dismissal 
in  the  general  form,  "  that  he  did  not  dismiss  the  plaintiff 
modo  et  form& ;"  then  the  dismissal,  the  only  material  part, 
would  have  been  in  issue. 

Littleton,  in  sect.  483,  says  as  follows:  "  these  words 
(modo  et  forma  prout,  &c),  in  many  cases  ate  words  of 
form  of  pleading,  and  not  words  of  substance.     For  if  a 
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man  bring  a  writ  of  entry  in  casu  proviso  of  the  alienation     L-  &•  fir  ?- 

made  by  the  tenant  in  dower  to  his  disinheritance,  and  count- ■ 

*  .  Lush 

eth  of  the  alienation  made  in  fee,  and  the  tenant  saith,  that  he  v. 

did  not  alien  in  manner  as  the  demandant  hath  declared, 
and  upon  this  they  are  at  issue,  and  it  is  found  by  verdict 
that  the  tenant  aliened  in  tail,  or  for  term  of  another  man's 
life,  the  demandant  shall  recover:  yet  the  alienation  was 
not  in  manner  as  the  demandant  hath  declared,  &c."  An 
explanation  is  given  in  F.  N.  B.  206,  (G).  "  The  writ  in 
casu  proviso"  "  supposeth  the  alienation  to  be  made  in  fee, 
although  it  be  but  for  life,  or  in  tail,  for  that  there  is  no 
other  form:"  and  it  "is  not  material;  for  if  it  be  in  fee, 
or  in  tail,  or  for  life,  it  is  a  forfeiture  of  the  estate."  Again, 
in  the  case  of  Pope  v.  Skinner  (a),  where  in  replevin  the 
defendant  avowed  for  damage  feasant  in  the  month  of 
April,  and  the  plaintiff  pleaded  in  bar  that  one  Williams 
was  seised  in  fee,  and  had  a  right  of  common,  and  demised 
the  land  to  him  for  a  year  from  Lady  Day  before,  and  on  a 
traverse  "  non  demisit  modo  et  forma"  the  lease  appeared 
to  begin  on  Lady  Day,  it  was  held  that  the  substance  of 
the  issue  was,  whether  the  lease  covered  the  time  of  the 
trespass,  which  it  would  do,  whether  it  commenced  on  the 
25th  or  26th  of  March,  and  the  modo  et  forma  was  imma- 
terial From  the  report,  however,  it  seems  that  the  verdict 
was  special,  stating  the  facts ;  and  it  is  said  that  the  jury 
might  have  found  against  the  plaintiff,  and  could  not  safely 
have  found  a  general  verdict  for  him. 

A  distinction  is  taken  in  Co.  Litt.  281  b,  in  the  commen- 
tary to  the  above  section,  between  the  effect  of  the  words 
"  modo  et  forma,"  where  the  issue  is  on  the  point  of  the 
writ  or  action,  and  where  it  is  on  a  collateral  point ;  in  the 
former  case,  it  is  said,  they  are  matter  of  form,  in  the  latter, 
material.  That  the  issue  was  on  the  point  of  the  writ  or  action 
in  the  case  put  by  Littleton,  is  abundantly  clear.  Whether 
it  is  so  in  this  case,  or  within  the  meaning  of  that  rule,  it  is 
unnecessary  to  decide ;  for  assuming  the  words  "  modo  et 

(a)  Hob.  72. 
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rfftT  L     forma"  t0  be  4u^e  immaterial,  it  will  make  no  difference 
— - — : —  in  this  case.     Again,  if  there  be  a  plea  of  justification 
p.  which  contains  material  and  immaterial  matter,  the  repli- 

cation de  injuria  absque  tali  causa  would  put  in  issue  the 
material  matter  only ;  SpiUbury  v.  Micklethwaite  (a) ;  Davis 
v.  Chapman  (b).  But  if  the  traverse,  instead  of  being  in 
general  form,  puts  in  issue  the  immaterial  part  in  express 
terms,  that  must  be  disposed  of  by  the  jury,  and,  generally 
speaking,  according  to  the  terms  of  the  issue.  The  objec- 
tion to  such,  a  plea  on  demurrer  is,  that  if  issue  were  taken 
on  it,  the  plaintiff  would  be  obliged  to  prove  what  but  for 
the  form  of  the  issue  he  need  not  have  proved.  This 
is  the  general  character  of  the  objection  that  a  tra- 
verse is  too  large ;  as  in  the  case  of  Goram  v.  Sweeting  (c), 
where  it  is  very  correctly  said  in  the  note  of  the  learned 
editor,  "  it  shall  not  be  permitted  to  a  defendant,  by  ex- 
pressly traversing  any  allegation  in  the  declaration  by  a 
formal  traverse,  to  compel  the  plaintiff  to  prove  more  than 
he  would  be  bound  to  do,  if  the  defendant  had  pleaded  the 
general  issue  only  to  the  declaration." 

Now,  there  cannot  be  any  doubt  that  this  form  of  a 
traverse  does,  in  express  terms,  deny  the  want  of  reasonable 
cause,  and,  therefore,  that  question  must  be  disposed  of  by 
the  jury.  Whether  it  throws  the  burthen  of  proof  on  the 
wrong  party  is  immaterial  in  the  present  inquiry;  if  it  does, 
it  is  an  additional  reason  for  demurring  to  it,  but  it  never- 
theless puts  in  issue  the  want  of  reasonable  cause,  however 
informally.  We  think,  however,  that  on  the  trial  of  the 
issue,  the  onus  probandi  would  be  on  the  defendant,  on 
the  ground  that  he  had  the  affirmative  of  the  proposition 
to  maintain,  and  that  the  defendant  ought  to  justify  the  act 
of  dismissal,  which  is  prima  facie  a  breach  of  the  contract 
between  the  parties. 

Upon  reference  to  the  authorities  and  cases  cited  in  the 

(a)  1  Taunt.  146.  (c)  2  Wms.  Saund.  207  a,  n.  24, 

(ft)  2  M.  &  G.  921 ;  S.  C.  3      6th  ed. 
Scott  N.  R.  238. 
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argument,  there  is  none  that  is  at  variance  with  the  rule, —     L  Jakn  ** 

that  if  the  traverse  be  general  in  its  terms,  it  does  not  -^— 

involve  matter  which  need  not  have  been  pleaded ;  and  that      ^    v. 
if  it  be  special,  denying  that  matter  expressly,  it  does, — 
except  the  case  of  Powell  v.  Bradbury  (a),  on  the  authority 
of  which,  no  doubt,  the  learned  Judge  proceeded. 

In  the  present  case  there  is  an  inducement  which  leaves 
no  doubt  as  to  the  intention  of  the  pleader  in  the  traverse, 
which  there  was  not  in  that ;  but  we  do  not  think  we  ought 
to  rely  on  that  distinction. 

We  cannot  ascertain  from  the  short  report  of  the  case 
of  Powell  v.  Bradbury  in  the  Law  Journal,  whether  the 
question  of  what  was  in  issue  on  such  a  traverse,  on  which 
the  opinion  of  thfe  Court  appears  to  have  been  declared, 
was  material  to  the  decision  of  the  case,  or  extrajudicial ; 
in  the  report  of  the  same  case  in  7   Com.  Bench  Rep., 
just  published,  it   does  appear  to  have  been  extrajudi- 
cial    Be  this  as  it  may,  it  does  distinctly  appear  that 
the  opinion  was  founded  on  the  authority  of  the  case 
of  Frankum  v.  The  Earl  of  Falmouth  (A),  which  we  think 
inapplicable,  as   the    question   there   arose  on   the  issue 
on  a  plea  of  not  guilty,  and  it  was  rightly  held,  that 
although  there  was  an  averment  in  the  declaration  that  the 
defendant  wrongfully  diverted  a  watercourse,  the  wrongful 
nature  of  the  act  was  not  in  issue.     It  was  not  the  case  of 
an  express  traverse.    Matter  of  aggravation  could  not  have 
been  in  issue  on  not  guilty,  and  yet  if  expressly  put. in 
issue,  it  must  have  been  proved.     So,  unnecessary  matter, 
as  an  averment  of  the  defendant  being  of  full  age  when  he 
executed  a  bond,  if  the  plea  had  stated  (admitting  the 
execution  of  the  bond)  that  he  was  not  then  of  full  age, 
that  question  could  have  been  in  issue ;  and  equally  so,  if 
the  issue  was  such,  (whether  informal  or  not  in  that  respect 
is  of  no  consequence),  as  to  put  both  facts,  the  execution  of 
the  bond  and  the  majority,  in  issue. 

(a)  7  C.  B.  201 ;  S.  C.  18  Law  Journ.,  C.  P.  116, 

(b)  2  A.  &  E.  452. 
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r<fjjTl L         The  case  of  Palmer  v.  Oooden  (a),  which  was  the  other 

- — " —  case  cited  for  the  plaintiff,  does  not  decide  the  question  as 

9.  to  what  should  be  proved  on  an  issue  involving  immaterial 

matter  of  the  description  which  this  does.  A  satisfactory 
reason  for  that  judgment  is,  that  a  traverse  is  not  bad  which 
involves  what  is  not  merely  immaterial,  but  impossible,  and 
therefore  incapable  of  being  proved  at  all ;  as  a  traverse  of 
an  entry  on,  and  an  expulsion  from,  an  incorporeal  here- 
ditament, viz.,  tolls.  Tindal,  C.  J.,  says,  indeed,  that  an 
issue  upon  the  substantial  matter  to  be  tried  by  the  jury  is 
not  bad,  merely  because  it  includes  in  it  something  of  total 
surplusage  and  immateriality.  But  that  is  not  the  case  here ; 
for  the  allegation  of  the  want  of  reasonable  cause  need  not 
have  been  made  by  the  plaintiff,  and  is  surplusage  in  that 
sense ;  yet  being  expressly,  though  informally,  put  in  issue, 
it  is  not  totally  immaterial,  but  the  contrary. 

There  are,  however,  other  cases  not  cited  on  the  argu- 
ment, to  which  it  is  necessary  to  advert,  which  are 
authorities  that  where  an  immaterial  circumstance  is 
traversed  expressly,  it  need  not  be  proved. 

One  is  the  case  of  Carvick  v.  Blagrave  (&),  an  action  by 
the  assignees  of  a  leasehold  reversion.  The  declaration 
stated  that  the  lessor,  at  the  time  of  the  lease,  was  lawfully 
possessed  of  certain  premises,  that  is  to  say,  for  the  re- 
mainder of  a  term  of  twenty-two  years,  commencing  the 
25th  of  December,  1797,  and  made  the  lease;  and  then  the 
plaintiff  derived  title  by  assignment  from  the  lessor,  and 
alleged  breaches.  The  defendant  pleaded  that  the  lessor 
was  not,  at  the  time  of  the  lease,  possessed  for  the  residue 
and  remainder  of  the  said  supposed  term  of  twenty-two 
years,  modo  et  forma,  &c. ;  and  there  was  a  general 
demurrer.  The  Court  held,  and  very  properly,  that  the 
allegation  was  traversable,  and  did  not  amount  to  "  nil 
habuitin  tenementis;"  and  gave  two  answers  to  the  second 
objection,  that  the  plea  put  in  issue  the  precise  term  of  the 

(a)  8M.&W.  890.  (6)  1  B.  &  B.  531. 
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lease,  and  that  the  plaintiff's  case  would  be  defeated,  if  it    L*  **•  fr p* 
appeared  that  the  term  was  not  of  the  precise  extent  alleged.  — - — - — 
The  first  of  these  answers  was,  that  if  such  was  the  conse-  ». 

quence  of  the  too  great  particularity  of  the  allegation,  it 
was  the  plaintiff's  own  fault.  The  second  was,  that  such 
consequence  would  not  follow,  because  the  plea  put  in  issue 
the  substance  of  the  allegation  only,  and  the  substance  was, 
that  the  lessor  was  possessed  of  a  term,  and  made  a  derivative 
one;  and  the  two  authorities  of  Lift,  sect  483,  and  Pope  v. 
Skinner  (a),  above  cited,  were  referred  to  as  proving  that  on 
the  traverse  of  an  allegation,  the  words  "  modo  et  forma" 
are  in  many  cases  not  words  of  substance. 

The  first  of  these  two  reasons  is  satisfactory,  and  falls 
within  the  authority  of  a  class  of  cases  which  decide  that  if 
a  party  allege  a  precise  estate,  or  make  a  precise  allegation, 
which  he  is  not  bound  to  do,  yet  if  it  be  material  and  bear 
on  the  question,  he  gives  the  other  side  the  advantage  of 
traversing  it ;  see  2  Wms.  Sound.  207  b,  6th  ed. ;  Dyer,  365  a, 
pL  32 ;  Totem  v.  Perient  (b) ;  and  Smith  v.  Dixon  (e).  The 
plaintiff  need  not  have  stated  the  precise  term,  if  he  had 
alleged  it  to  be  such  as  to  warrant  the  underlease,— as,  if 
he  had  stated  that  he  was  possessed  of  the  tenement  for  a 
certain  term  of  years,  whereof  more  than  the  number 
of  years  in  the  underlease  were  then  to  come  and  unex- 
pired ;  but  having  stated  the  precise  term,  and  in  no  other 
way  shewn  that  it  warranted  that  underlease  and  created  a 
chattel  reversion,  he  enabled  the  defendant  to  traverse  the 
precise  term. 

But  the  second  reason  given  by  the  Lord  Chief  Justice 
Dallas  is  not  satisfactory,  for  both  the  authorities  cited 
(Ltit.  s.  483,  and  Pope  v.  Skinner),  are  cases  where  the 
traverse  is  in  the  general  form,  "non  alienavit  modo  et 
forma,''  "  non  demisit  modo  et  forma,"  which  only  puts  in 
issue  the  material  part,  as  has  been  above  stated ;  whereas 


(a)  Hob.  72.  (c)  7  A.  &  E.  I ;  S.  C.  2  N.  & 

(b)  Yelv.  195.  P.  46  ;  6  Dowl.  47. 


Lbsh 

0. 
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Fchau  i.      the  traverse  in  that  case  was  expressly  of  the  precise  term 
185°-       of  twenty-two  years. 

Another  case  is  that  of  Barber  v.  Lemon  (a).  There, 
the  plea  having  stated  that  the  bill  of  exchange  declared 
upon  had  been  indorsed  over  by  the  plaintiff,  before  the 
commencement  of  the  suit,  to  a  third  person,  who  then 
became  and  thence  afterwards,  to  wit,  thence  hitherto,  re- 
mained the  holder;  and  the  replication  having  stated,  that 
at  the  time  of  the  commencement  of  the  suit  the  plaintiff 
was  the  holder,  without  this,  that  the  third  person  from  the 
time  of  the  indorsement  hitherto  remained  the  holder  thereof 
"  modo  et  forma ;"  the  replication  was  held  not  to  be  bad 
on  special  demurrer,  as  being  too  large  and  putting  in 
issue  immaterial  matter,  viz.,  the  title  to  the  bill  after  the 
commencement  of  the  suit  and  up  to  the  time  of  the  plea 
pleaded. 

The  difficulty  there  arose  from  the  introduction  of  the 
term  "hitherto"  into  the  traverse,  without  which  there 
would  have  been  no  question;  but  the  Court  held,  that 
the  traverse  put  in  issue  the  title  of  the  third  person  at  the 
time  of  the  commencement  of  the  suit,  as  it  certainly  did; 
and  that  was  the  only  material  part,  as  the  plaintiff  could 
not  recover  if  that  was  proved,  and  the  finding  on  the 
averment  as  to  the  time  subsequent  was  quite  immaterial, 
and  that  averment  was  total  surplusage  and  immateriality, 
within  the  meaning  of  the  rule  laid  down  by  Tindal,  C.  J.,  in 
Palmer  v.  Gooden(b)>  But  in  the  present  case  the  question 
whether  there  was  reasonable  cause  of  dismissal  was  a  ma- 
terial matter,  though  alleged  out  of  its  proper  place,  and 
though  the  issue  was  improper. 

Rule  absolute. 

(a)  11  Q.  B.  302.  (ft)  S  M.  &  W.  890. 
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Parry  v.  Davies  and  Wife.  i%8. 

[In  the  Exchequer  of  Fleas. 
Coram  Rolfs,  2?.,  sitting  alone]. 

A  RULE  had  been  obtained  for  leave  to  enter  a  sugges-  where 
tion  to  deprive  the  plaintiff  of  costs,  under  the  County  Jjjjj'^jjjifci 
Courts'  Act  (9  &  10  Vict  c.  95>  **  a  ""SSL 

The  affidavit  upon  which  the  application  was  granted  hwband  and 
was  made  by  the  husband,  and  stated  that  the  action  had  a  sum  under 
been  brought  to  recover  from  the  defendants  a  sum  under  ^  £*  JJ** 
20£,  being  money  paid  by  the  plaintiff  for  Mrs.  Davies,  the  wife  before 
wife,  before  marriage;  that  the  cause  of  action  arose  within  an  application 
the  jurisdiction — and  further,  that  at  the  time  of  the  action  piatatuTof 
being  brought  Davies,  the  husband,  resided  within  the  JbTcounT 
jurisdiction  of  the  County  Court  Courts'  Act, 

'  an  affidavit, 

.  stating  only 

Edwards  now  shewed  cause.     There  is  a  defect  in  the  ^y^ 
affidavit     The  action  being  against  husband  and  wife  for  raided within 

°  ^  m  the  jurisdiction 

money  paid  for  the  wife  before  marriage,  both  must  have  of  the  County 
lived  within  the  jurisdiction  of  the  County  Court  in  order  time  of  the 
to  compel  the  plaintiff  to  sue  there ;  whereas  the  affidavit  j^™n^J* 
only  states  that  the  husband  resided  within  the  jurisdiction.  held  msuffi- 

...  .  cient. 

It  is  consistent  with  this  that  the  wife  was  living  elsewhere, 
out  of  the  jurisdiction. 

Grove,  in  support  of  the  rule.  The  process  is  issued 
against  the  husband,  and  the  Court  will  not  presume  that 
the  wife  dwells  apart  from  her  husband.  [Rolfe,  B. — The 
affidavit  ought  to  shew  that  the  parties  are  within  the 
jurisdiction.  The  Court  should  not  presume  anything.]  By 
sect  60,  the  summons  "  may  issue  in  any  district  in  which 
the  defendant  or  one  of  the  defendants  shall  dwell  or  carry 
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Vobm*  l      on  bis  business  at  the  time  of  the  action  brought"     Here, 

—  one  of  the  defendants,  the  husband,  is  shewn  to  have  dwelt 

Parry 
v.  within  the  jurisdiction.     But  the  plaintiff  is  entitled  to  sue 

so  as  to  obtain  judgment  against  both ;  in  the  County  Court, 

he  could  obtain  judgment  against  one  only.     [Rolfe,  B. — 

I  think  that  is  so.]     The  affidavit  makes  out  a  prima  facie 

case   which  has  been  held   to    be   sufficient;   Butler  v. 

Carney  (a) ;   Hayter  v.  Fish  (i). 

Rolfe,  B. — The  rule  must  be  discharged.  The  cases 
cited  only  decide,  that  where  an  affidavit  states  a  prima 
fecie  case,  that  is,  facts  which,  if  true,  would  deprive  the 
plaintiff  of  costs,  the  Court  will  not  on  affidavit  inquire 
further;  but  that  is  not  done  here,  and  I  am  not  to  presume 
anything.  The  action  is  against  husband  and  wife,  for 
money  paid  for  the  wife  before  marriage,  and  the  plaintiff 
is  entitled  to  judgment  against  both ;  but  the  affidavit  only 
shews  that  one  defendant  resided  within  the  jurisdiction  of 
the  County  Court.  It  is  true  that,  looking  at  the  rela- 
tionship of  the  parties,  probably  they  both  did  reside  within 
the  jurisdiction,  but  we  ought  not  to  conjecture  facts 
which  the  defendant  might  have  sworn  to.  The  rule  must, 
therefore,  be  discharged,  but  without  prejudice  to  a  second 
application. 

Rule  discharged. 

(a)  2  Exch.  474  ;  S.  C.  6  D.  &      L.  355.  But  see  Kirby  v.  Hickson, 
L.  45.  ante,  p.  364. 

(6)  6  C.  B.  568;  S.C.6D.& 
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Williams  and  Others  v.  Roberts.  at<9  8. 

[In  the  Exchequer  of  Pleas. 
Coram  RolfeKB.>  sitting  alone.] 

Audita  querela. 

Badeley  moved  for  a  rule  to  shew  cause  why  service  In  audita 
of  the  writ  of  venire  facias  in  this  action,  and  summons  to  defendant 
appear,  at  the  last  known  place  of  abode  of  the  defendant,  JSftwK 
and  by  serving  the  same  on  his  attorney,  should  not  be  °utofiSeway 
deemed  good  service.  vice,  the  Court 

Affidavits  which  had  been  made  by  the  plaintiffs'  attorney  grant  a  role 
and  others  stated,  that  a  writ  of  audita  querela  had  been  ^X^T 
issued  and  allowed,  and  that  a  writ  of  venire  facias,  return-  of  tj16  *"*  <* 

venire  facias 

able  on  the  4th  of  May,  1850,  had  been  issued,  and  lodged  and  summons 
with  the   under-sheriff  of  Gloucestershire;   but  that  the  th/FasTknown 
defendant  could  not  be  found  at  his  last  place  of  abode  or  Jf^  defend! 
elsewhere,  although  diligent  search  had  been  made  for  him,  •»*•  >nould 
and  every  effort  made  to  serve  him  with  the  writ  and  service, 
summons  to  appear.    They  also  stated  facts  which  shewed 
that  he  was  keeping  out  of  the  way  to  avoid  service  of 
process. 

Badeley.  There  is  some  difficulty  in  ascertaining  what 
course  the  plaintiff  should  pursue,  inasmuch  as  the  books  are 
silent  on  the  subject  [Rolfe,  B. — Is  not  the  proper  course  to 
proceed  to  outlawry  ?]  No  provision  is  made  for  this  form  of 
action  under  the  new  process.  Applications  similar  to  the 
present  are  granted  in  actions  of  ejectment  [Rolfe,  B. — 
That  action  is  peculiar,  being  a  fiction  and  the  creature  of 
the  Court]  It  is  mentioned  in  Blackstone  (a),  that  in  real 
actions  warning  on  the  land  is  given  by  erecting  a  white 
stick  or  wand  on  the  defendant's  grounds.     In  a  late  case 

(a)  Blackst.  Com.  vol.  3,  p.  279. 
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in  this  Court  (a),  it  was  thought  that  an  audita  querela  is 
rather  in  the  nature  of  a  suit  in  equity  than  an  action.  In 
FitzherberVs  Natura  Brevium,  102  EL,  the  form  of  the  writ 
is  given ;  and  at  p.  104  V.  it  is  said,  "and  the  process  in 
audita  querela  is  venire  facias  and  distringas,  alias  and 
pluries  distringas,  and  if  he  return  nihil  or  non  est  inventus, 
he  shall  have  a  capias  against  the  defendant"  [He  also 
referred  to  the  note  to  Turner  v.  Davies,  2  Wms.  Sound. 
147,  n.  (1),  and  Com.  Dig.  tit  «  Audita  QuerelA."]  [Rolfe,  B. 
— Except  in  cases  of  statutory  exceptions,  I  do  not  know 
of  any  case  of  service  except  personal  being  sufficient  Do 
you  find  anywhere  the  form  of  the  writ  of  venire  facias? 
J.  Brown,  amicus  curiae.  A  form  is  given  in  Coke's  Entries, 
tit  "Audita  Quereld"  (&>] 


Rolfe,  B.  (after  consulting  with  the  other  Judges.) — All 
the  other  Judges  feel,  even  more  strongly  than  I  do,  that 
you  cannot  have  a  substitute  for  personal  service  of  this 
process. 

Rule  refused. 


(a)  Giles  v.  Hutt,  1  Exch.  701 ; 
S.  C.  5  D.  &  L.  387. 


(6)  Page  84. 


Ex  parte  Thomas  James. 
[Reported  ante,  p.  4.] 


Caterer  v.  Dean. 
[Reported  ante,  p.  38.] 


Mills  v.  Best. 
[Reported  ante,  p.  43.] 
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Cobbett  v.  Sir  G.  Grey  and  Another  (a).  .fou«ryiia9& 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.9  and 

Piatt,  B.] 

J.N  this  case  the  plaintiff  had  brought  an  action  of  trespass  A  Jud«*  ™f 
for  assault  and  raise  imprisonment  against  one  of  the  principal  tificate  under 
Secretaries  of  State  and  the  Keeper  of  the  Queen's  Prison,  ^^  g^f 
for  removing  him  from  one  division  of  the  Queen's  Bench  ^J^*116^ 
Prison  in  which  he  was  confined,  to  another  in  which  he  cation. 

It  is  no 

alleged  that  by  law  he  ought  not  to  be  placed.     The  objection  to 
defendants  pleaded  not  guilty  by  statute,  and  two  special  tificai  Xt 
pleas  of  justification.     At  the  trial,  the  Judge  directed  the  il^*Fn^A 
jury  to  find  a  verdict  for  the  defendants  on  all  the  issues,  ation  had 
On  subsequent  motion,  however,  this  Court  directed  the  the  plaintiff 
verdict  on  the  first  issue  to  be  entered  for  the  plaintiff  SSat^s^ht 
Judgment  was  accordingly  signed  for  the  plaintiff  on  the  tot"J.diet3'ti 
first  issue,  and  for  the  defendants  on  the  other  two ;  and 
the  plaintiff  proceeded  to  tax  the  costs.    While  the  taxation 
was  proceeding,  the  defendants  applied  to  the  Lord  Chief 
Baron,  before  whom  the  cause  was  tried,  to  certify,  under 
the  4  Ann.  c.  16,  s.  5,  that  they  had  "a  probable  cause  to 
plead"  the  general  issue;  which  certificate  his  Lordship 
accordingly  granted.     No  notice  was  given  of  the  intended 
application  for  the  certificate ;  but  the  plaintiff  was  informed 
that  the  defendants  disputed  his  right  to  any  costs,  and 
that  they  objected  to  the  taxation.     Upon  the  certificate 
being  granted,  the  Master  refused  to  proceed  with  the 
taxation;  whereupon, 

(a)  This  case  was  decided  in  Hilary  Term  last,  but  was  accidentally 
omitted  in  its  proper  place. 
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7-  The  plaintiff,  in  pereon,  now  moved  for  a  rule  calling 

— : —  upon  the   defendants   to  shew  cause  why  the  certificate 

COBBETT 

9.  should  not  be  set  aside.     He  submitted  that  the  Judge 

and  Another,  had  no  power  to  grant  a  certificate  after  the  judgment  had 
been  signed  and  the  taxation  was  commenced;  and  that 
even  if  he  had,  he  ought  to  have  first  heard  both  parties. 
[The  case  of  Robinson  v.  Messenger  (a)  was  referred  to  by 
the  Court] 

Cur.  adv.  vult. 


Parke,  B.,  delivered  the  judgment  of  the  Court — The 
objection  of  Mr.  Cobbett  was,  first,  that  the  Judge  had  no 
power  to  grant  the  certificate  at  all  after  the  lapse  of  time ; 
and,  secondly,  that  it  ought  not  to  have  been  granted, 
except  on  hearing  the  parties.  There  is  an  express  autho- 
rity which  was  mentioned  in  the  course  of  the  argument  (a), 
where  the  same  matter  had  been  brought  before  my  Brother 
Patteson,  who  had  granted  a  similar  certificate  under  the 
same  circumstances,  upon  an  ex  parte  application  after  the 
trial  The  only  difference  between  that  case  and  the 
present  was,  that  on  the  latter  occasion  it  appeared  that  the 
taxation  had  actually  begun.  In  the  other  instance  the 
application  was  made  to  my  Brother  Patteson  before  the 
taxation  had  actually  commenced.  It  appeared,  however, 
that  it  had  been  distinctly  notified  to  Mr.  Cobbett  that  an 
objection  would  be  taken,  and  that  he  had  no  right  to  have 
his  costs  taxed.  That  was  quite  sufficient  to  put  him  on 
his  guard  to  see  whether  he  was  correct  or  not  in  his  pro- 
ceedings. There  is,  therefore,  no  ground  for  preventing 
the  certificate  from  operating  on  that  account ;  nor  is  there 
any  reason  why  the  Court  should  interfere  to  make  any 
alteration  with  reference  to  the  costs.  We  are  all  of 
opinion  that  such  an  application  may  be  heard  ex  parte,  and 

(a)  8  A.  &  E.  606 ;  S.  C.  3  N.  &  P.  583. 
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that  it  is  quite  competent  to  the  Judge  to  grant  such  a     L.M.&P. 
certificate.     The  certificate  could  not  in  itself  be  rescinded 


COBBETT 

by  the  Court;  but,  undoubtedly,  if  the  Judge  had  not  ». 

authority  to  make  it,  the  Court  would  not  have  allowed  it  and  Another, 
to  operate  in  the  taxation  of  costs.  We  are  all  clearly  of 
opinion,  under  the  circumstances,— even  apart  from  the 
authority  of  that  case,  but  certainly  with  die  authority  of 
that  case, — that  the  certificate  was  properly  made;  and, 
therefore,  there  will  be  no  rule. 

Rule  refused. 


VOls.    i. 


C   C  I*    M.   &   P. 
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TRINITY     TERM, 


IN  THE  THIRTEENTH  YEAR  OP  THE  REIGN  OF  VICTORIA, 


Hey  8,  23. 


Regina  v.  Cabttab. 


The  Court 
set  aside  an 
attachment 
against  an 
attorney  for 
not  paying 
over  certain 
moneys  re* 
ceired  in  his 
professional 
character, 
where  the 
party  obtaining 
it,  had  de- 
scribed herself 
in  her  affidavit, 
as  *  widow  oi 
the  name  of 
A.  C.t  whereas 
she  was  at  that 
time  a  named 
woman  of  the 
name  of  A.  H.j 
although  it 
did  not  appear 
that  the  false 
name  and  de- 
scription were 
wed  for  any 
fraudulent 
purpose. 


[Bail  Court.    Coram  Coleridge,  J.~\ 

1  HIS  was  a  rule  to  set  aside  an  attachment  (ay 

The  attachment  had  been  issued  against  die  defendant 
for  disobedience  to  a  rule  of  Court,  ordering  him  to  pay 
over  certain  sums  of  money,  which  he  had  received  in  his 
professional  character,  to  one  Amelia  Cribb.  The  demand 
bad  been  made  under  a  warrant  of  attorney  executed  by 
Amelia  Cribb.  The  rest  of  the  facts  sufficiently  appear  in 
the  judgment  of  the  Court 

Ogle  shewed  cause  (b). 


Badeley,  in  support  of  the  rule. 


Cur.  adv.  vult 


Coleridge,  J.,  now  delivered  judgment — This  was  a 
rule  for  setting  aside  an  attachment  and  all  subsequent 


(a)  This  case  is  reported  on  another  point,  ante,  p.  274. 
(6)  In  last  Easter  Term. 
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Garttab. 


proceedings,  on  the  ground  that  the  party  applying  for  it     *".*!'$  p' 

had  described  herself  as  a  widow  of  the  name  of  Amelia  — ■ — 

Cribb  in  one  of  the  affidavits  upon  which  the  attachment  ^  v. 
was  obtained ;  whereas  in  truth  she  was  a  married  woman, 
and  of  the  name  of  Hearn.  This  is  admitted  on  the  other 
side,  and  the  explanation  offered  is,  that  when  the  employ- 
ment of  the  defendant  as  attorney  took  place,  out  of  which 
the  proceedings  originated,  she  was  a  widow,  and  named 
Cribb,  but  that  she  had  subsequently  married,  and  for 
private  reasons  was  desirous  of  concealing  her  marriage 
from  her  own  family ;  she  had,  therefore,  used  her  former 
name  and  described  herself  still  as  a  widow,  residing  in  the 
house  of  one  Hearn.  There  is  no  ground  for  supposing 
that  the  false  name  and  description  were  used  for  any 
fraudulent  purpose  as  between  herself  and  the  defendant; 
but  I  think  the  attachment  cannot  be  sustained.  The 
demand  has  been  made  in  a  character  which  the  prosecu- 
trix no  longer  bore,  and  she  had  no  longer  the  capacity  to 
give  a  legal  discharge  for  the  money  demanded,  if  the 
defendant  had  been  willing  to  pay  it.  Moreover,  she  had 
made  and  used  an  affidavit  into  which  for  her  own  purposes, 
and  wilfully,  she  had  introduced  a  falsehood,  and  thereby 
deceived  the  Court;  and  when  this  is  disclosed,  the  Court 
cannot  sustain  any  proceeding  founded  on  it  The  rule 
will,  therefore,  be  absolute. 

Rule  absolute. 


c  c  2 
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May  8,  23. 


Joseph  v.  Henry. 


If,  on  the  face 
of  a  plaint  in 
the  County 
Court, 
the  subject- 
matter  stated 
is  clear! j 
within  its 
jurisdiction; 
this  Court 
will  not  inter- 
fere to  review 
the  decision 
of  the  Judge, 
where  the  fact 
on  which  his 
jurisdiction 
depends,  rests 
upon  conflict- 
ing evidence. 


[Bail  Court     Coram  Coleridge,  J.] 

1  HIS  was  a  rule  for  a  prohibition  to  the  Judge  of  the 
Southwark  County  Court  of  Surrey,  to  prohibit  him  from 
further  proceeding  in  a  certain  plaint  in  that  Court  between 
the  above  parties. 

Lush  shewed  cause. 

T.  Jones,  in  support  of  the  rule. 

The  case  of  Thompson  v.  Ingham  and  Another  (a)  was 
referred  to. 

The  facts  and  arguments  sufficiently  appear  in  the  judg- 
ment of  the  Court. 

Cur.  adv.  vult 


Coleridge,  J. — This  was  a  rule  for  a  prohibition  to  the 
Southwark  County  Court,  under  circumstances  which,  as 
well  as  I  can  collect  them  from  conflicting  affidavits,  and  as 
far  as  they  are  material  to  the  present  question,  appear  to 
be  as  follows. 

One  Van  Millingen,  the  father-in-law  of  the  plaintiff, 
sold  upon  two  occasions  jewellery  and  watches  to  the 
defendant ;  after  the  sales  of  which,  as  the  defendant 
alleges— one  being  for  cash  paid,  and  the  other  on  six 
months'  credit,  without  any  security, — the  defendant,  who 
is  a  travelling  jeweller,  left  home.  During  his  absence,  as 
he  alleges, — which,  however,  is  denied, — Van  Millingen 
called  at  his  house  and  procured  from  Eve  Henry,  the 
defendant's  wife,  three  acceptances  in  his  name,  for  112., 


(a)  Ante,  p.  216. 
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12£,  and   11/.,  payable  respectively  at  two  months,  ten 
weeks,  and  three  months,  from  the  22nd  of  December,  * 
1847.     On  the  defendant's  side  it  is  sworn,  that   these 
acceptances    were    given    without    authority,    which    is 
denied  on  the  plaintiff's.     These  bills  became  due,  as  the 
defendant  alleges,  during  his  absence  from  home;  and  on 
his  side,  it  is  sworn  that,  being  unpaid,   Van  Millingen 
coming  to  his  house,  by  threats  extorted  from  his  wife  a 
delivery  of  a  gold  watch  and  three  diamond  studs ;  and  he 
certainly  gave  her  a  receipt,  dated  22nd  of  March,  1848, 
in  these  terms:    "Received  of  Mrs.  Henry  a  gold  lever 
watch  and  three  diamond  studs,  until  Mr.  Henry  comes  to 
town,  as  part  security  for  three  bills.     J.  Van  Millingen." 
The  plaintiff  states  that  he  discounted  these  three  bills  for 
Van  Millingen;   but  upon  one  of  them,  the  two  months9 
bill,  Van   Millingen  sued   the   defendant  in   the   Palace 
Court  in  September,  1849,  which  cause  was  removed  into 
this  Court,  and  is  now  pending. 

In  April,  1848,  the  defendant,  by  his  attorney,  de- 
manded of  Van  Millingen  the  re-delivery  of  the  watch  and 
studs,  as  having  been  handed  over  by  Mrs.  Henry  without 
authority  from  her  husband ;  but  at  this  time  nothing  was 
said  to  repudiate  the  acceptances,  nor  was  any  thing  done 
to  enforce  the  re-delivery. 

In  September,  1849,  the  plaintiff  gives  defendant  notice 
that  the  watch  and  studs  have  been  handed  to  him  by  Van 
Millingen  on  his  (the  defendant's)  account,  as  a  collateral 
security  for  the  payment  of  two  returned  acceptances  for 
122.  and  11£,  and  threatens  to  send  them  to  Messrs. 
Debenham  for  sale;  and  on  the  5th  of  February,  1850,  the 
plaintiff  gives  a  second  similar  notice,  speaking  of  the 
watch  and  studs  as  "  having  been  left  with  me  as  security 
for  the  payment  of  the  two  bills,"  and  threatening  to  pro- 
ceed for  the  recovery  of  any  balance  that  may  remain  due 
on  the  bills,  as  he  may  be  advised. 

In  pursuance  of  this,  the  plaintiff  brings  the  plaint  now 
in  question  to  recover  4/.  19&,  "in  an  action  on  contract 


L.  M.  fr  P. 
1850. 
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Volume  l     for  fae  balance  of  two  bills  of  exchange  due  from  the 
-  defendant  to  the  plaintiff." 


Joseph  /•    i_  u 

*.  Upon  the  trial,  the  sale  by  the  plaintiff  of  the  watch 


Henry. 


and  studs  for  18£  1*.  was  proved,  and  the  plaintiff  obtained 
judgment  for  the  above  balance,  although  the  defendant's 
attorney  proved  the  facts  stated  above,  and  protested  against 
the  jurisdiction  of  the  Court ;  "  the  Judge,"  as  it  is  sworn 
by  the  defendant's  attorney,  "  stating  that,  in  spite  of  the 
evidence  adduced,  he  should  and  did  treat  the  giving  such 
studs  and  watch  as  in  payment  of  the  said  bills." 

It  is  difficult  upon  this  statement  to  understand  how  the 
Judge  could  arrive  at  this  conclusion*  Supposing  that  Mrs. 
Henry  had  authority  and  did  in  fact  voluntarily  deliver  the 
watch  and  two  studs  to  Van  Millingen,  yet  his  receipt 
proves  incontestably  that  they  were  merely  delivered  as 
part  security  for  the  bilk,  and  that  would  confer  no  power 
of  sale,  or  right  to  treat  the  proceeds  of  a  sale  as  payment, 
even  on  him, — still  less  would  it  enable  him  to  hand  over 
the  pledge  to  his  indorsee,  or  to  transfer  such  powers  to 
him.  The  Judge,  however,  has  arrived  at  a  conclusion  of 
fact,  if  we  understand  him  as  stating  that  he  considered  the 
defendant  to  have  conferred  the  power  of  sale  or  appro- 
priation of  the  proceeds  on  the  plaintiff,  which  would 
certainly  give  him  jurisdiction;  and  if  he  has  supposed 
that  the  power  was  conferred  by  the  defendant  on  Van 
Millingen,  and  was  by  law  transferable  from  Van  Millingen 
to  the  plaintiff, — in  that  case,  also,  he  has  made  a  way, 
however  incorrectly  in  point  of  law,  to  jurisdiction  in  the 
cause.  The  question  therefore  might  be,  whether,  if  this 
Court  see  that  the  Judge  has  drawn  a  wrong  conclusion  in 
point  of  fact  or  of  law,  in  order  to  found  his  jurisdiction,  it 
can  review  such  conclusion  and  prohibit  the  Judge  from 
proceeding.  But  this  question,  even  supposing  the  affi- 
davits were  free  from  conflict  with  each  other,  would  arise 
here  with  this  attendant  circumstance, — that  the  decision  on 
the  merits  turns  on  the  identical  point  on  which  the 
question  of  jurisdiction  arises ;  and  that  on  the  face  of  the 
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plaint  a  subject-matter  is  stated  clearly  within  the  juris-     L'^\^P' 
diction.     The  plaintiff  claims  a  sum  under  20£,  the  balance  " 


Henry. 


Joseph 
remaining  due  on  the  bills  of  exchange,  together  amount-       vi_«- 

ing  to  23Z.  He  cannot  recover  unless  he  proves  the  sum 
due  as  a  balance  remaining  due  on  those  bills;  and  if  he 
proves  that,  the  Judge  has  jurisdiction.  Now  this  Court 
cannot  review  his  decision  on  the  merits.  Moreover,  even 
after  the  objection  made  to  the  jurisdiction,  as  that  did  not 
arise  upon  the  face  of  the  proceedings,  but  was  founded  on 
facts  contested  and  to  be  proved,  the  Judge  had  clearly 
power  to  inquire  into  those  facts.  If,  upon  the  inquiry,  he 
had  found  that  the  money  claimed  was  not  a  balance  re- 
maining due,  for  that  no  part  of  the  23£  could  be  considered 
as  paid,  it  would  have  been  his  duty  to  abstain  from  pro- 
ceeding further;  and  the  Court  has  no  right  to  presume 
that  he  would  not  Thompson  v.  Ingham  and  Another  (a) 
only  decides  that  where  upon  the  record,  stating  the  facts,  it 
is  admitted  that  the  Judge  has  decided  wrongly  on  the  fact 
on  which  his  jurisdiction  depends,  so  that  the  Court  sees 
undoubtingly  that  he  had  not  jurisdiction,  prohibition  will 
lie.  But  in  this  case  we  have  conflicting  affidavits;  it  is 
possible  that,  in  spite  of  the  defendant's  evidence,  the  Judge's 
decision  may  have  been  right  on  the  fact ;  and  if  I  were 
to  make  this  rule  absolute,  I  should  establish  a  precedent  for 
reviewing  the  decision  of  the  Judge  in  every  case  where 
his  jurisdiction  depended  on  conflicting  evidence ;  which 
would  be  full  of  inconvenience  and  contrary  to  all  principle. 
I  think,  therefore,  this  rule  should  be  discharged. 

Rule  discharged, 
(a)  Ante,  p.  216. 
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Gravatt  V.  Attwood. 


[Bail  Court     Coram  Coleridge,  J.] 


A  RULE  had  been  obtained  in  last  Hilary  Term,  (on  the 
30th  of  January),  calling  upon  the  defendant  to  shew  cause 
why  the  poetea,  judgment,  and  all  subsequent  proceedings 
in  this  cause,  should  not  be  set  aside. 

The   following  facts   appeared  upon  the  affidavits   in 


and,  secondly,  payment  by  persons  whose  names  were  to 
the  defendant  unknown,  to  wit,  the  Committee  of  the 
Wexford,  Waterford,  and  Valencia  Railway  Company,  and 
acceptance  by  the  plaintiff  in  full  satisfaction  of  the  causes 
of  action.     The  plaintiff  joined  issue  upon  the  first  plea, 


A  verdict  was 
taken  for  the 
plaintiff  for 
the  damages 
named  in  the 
declaration, 
•object  to  a 
reference. 

meeting  before  support  of  the  rule.  The  action  was  in  indebitatus 
the  defen&mt  as8umP6^  f°r  wor^  an(*  materials,  and  goods  sold  and 
objected  that     delivered,  &c.   The  defendant  pleaded,  first,  non  assumpsit, 

the  order  of 
reference  was 
not  drawn  up 
according  to 
the  terms 
agreed  upon; 
inasmuch  as 
it  did  not 
authorize  the 

SrecTaverdict  an^  traversed  the  second,  upon  which  traverse  issue  was 
to  be  entered    joined.    The  cause  was  tried  at  the  Surrey  Summer  Assizes, 

for  him  on  an     *  .     . 

issue  of  pay-  1849,  when  a  verdict  was  taken  for  the  plaintiff  for  the 
only  to  reduce   damages  claimed  in  the  declaration,  subject  to  a  reference. 

wdhTaTiied  The  order  of  reference  wa*  dated  the  6th  of  August,  1849, 
to  have  the       and  was  in  the  following  form :  "  It  is  ordered,"  "  with  the 

hearing  post* 

poned  till  an  consent  of,"  &c,  "  the  defendant,  by  his  counsel,  admitting 
couldCbe°made  his  liability  to  the  plaintiff  in  respect  of  the  several  matters 
to  MaencHh6     a^'e8ed  in  the  declaration  (a),  that  a  verdict  be  entered  for 

order.    The 
plaintiff  con- 
tended that 
the  arbitrator 
bad  full  au- 
thority to 
direct  a  ver- 
dict for  the 
defendant  upon 

tbat  issue  as  it  stood,  and  the  arbitrator  himself  was  of  that  opinion.  The  arbitration  was 
accordingly  proceeded  with  upon  tbat  view,  and  an  award  was  made  directing  a  verdict  to  be 
entered  for  the  defendant  on  the  issue  of  payment :  Held,  on  motion  to  set  aside  the  postea  and 
judgment,  that  it  was  not  competent  for  the  plaintiff  to  object  to  the  above  misconstruction  (if 
any)  of  the  order  of  reference. 


(a)  The  defendant  was  a  mem- 
ber of  the  provisional  committee 
of  the  company,  and  his  counsel 
stated  in  the  course  of  the  argu- 
ment, that  all  that  was  intended 


by  these  words  was,  that  the  de- 
fendant admitted  his  liability  as 
a  member  of  the  provisional  com- 
mittee for  debts  incurred  bv  them. 


Arrwoon. 
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the  plaintiff,  damages  twenty  thousand  pounds,  costs  forty     L-  M-  fr  p* 
shillings;  but  that  such   verdict  shall  be  subject  to  the — 

.  .  Geavatt 

award,  order,  arbitrament,  final  end  and  determination  of"  *. 

A.  R.,  Esq.,  &c,  "  who  is  hereby  empowered  to  direct  to 
what  amount  the  said  damages  shall  be  reduced,  and  to 
whom  this  cause  is  referred,  to  order  and  determine  what  he 
shall  think  fit  to  be  done  by  either  of  the  parties  aforesaid 
respecting  the  matters  in  dispute."  The  costs  of  the  cause 
were  to  abide  the  event,  and  the  costs  of  the  reference  and 
award  to  be  in  the  discretion  of  the  arbitrator.  On  the 
20th  of  December,  1849,  the  arbitrator  made  his  award,  by 
which,  after  reciting  the  order  of  reference,  he  directed, 
"that  the  verdict  found  for  the  said  plaintiff  as  aforesaid 
shall  be  set  aside ;  that  a  verdict  shall  be  entered  for  the 
said  defendant  upon  the  second  and  only  other  issue  joined 
in  the  said  cause,  and  that  the  plaintiff  shall  pay  to  the  said 
defendant  the  costs  of  the  said  reference,  and  of  this  my 
award,  to  be  taxed,"  &c 

The  affidavit  in  opposition  to  the  rule  was  made  by  the 
attorney  for  the  defendant,  and  set  out  a  copy  of  the  note 
taken  by  the  Judge  at  the  trial,  of  the  terms  on  which  the 
cause  had  been  referred,  which  were  as  follows :  "  Liability 
admitted;  by  consent,  verdict  for  plaintiff,  damages  in 
declaration,  subject  to  a  reference  to  Mr.  R.  on  the  usual 
terms."  It  also  stated,  that  the  defendant  had  attended 
before  the  arbitrator  by  counsel,  and  that  before  proceeding 
with  the  reference  his  counsel  "  called  the  attention  of  the 
arbitrator  to  the  terms  of  the  order  of  reference,  and 
objected  to  proceed  thereunder  until  the  same  was  altered, 
so  as  to  enable  the  arbitrator  to  award  specifically  upon  each 
issue  raised,  since,  as  he  suggested,  upon  the  terms  of  the 
order  as  it  stood,  it  might  thereafter  be  contended  that  the 
arbitrator  had  only  power  to  direct  to  what  amount  the 
damages  in  the  said  action  should  be  reduced.  That 
thereupon  the  counsel  for  the  plaintiff  contended,  that  the 
terms  were  sufficiently  clear  and  comprehensive  to  enable 
the  arbitrator  to  dispose  of  the  issues  raised  in  the  cause. 


Attwood. 
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Votum*  i.      That  the  arbitrator  expressed  himself  of  opinion  that  the 

— : —  view  taken  by  the  plaintiff's  counsel  was  the  correct  one, 

9.  and  that,  inasmuch  as  he  was  empowered  to  order  and 

determine  what  he  should  think  fit  to  be  done  by  either  of 
the  said  parties  to  the  cause  respecting  the  matters  in 
dispute,  he  could,  on  its  being  proved  that  the  amount  paid 
to  the  plaintiff  was  sufficient,  direct  a  verdict  to  be  entered 
for  defendant  on  that  issue ;  although  in  that  case  he  would 
direct  a  nominal  verdict  to  be  entered  for  the  plaintiff  upon 
the  first  and  only  other  issue ;  inasmuch  as  the  defendant,  by 
the  terms  of  the  order  of  reference  admitted  his  liability  to 
plaintiff.  And  that  the  arbitration  was  proceeded  with  to 
the  end  upon  that  footing." 

Edwin  James,  WiUes,  and  Hawkins,  shewed  cause.  The 
arbitrator  had  power,  under  this  order  of  reference,  to 
direct  a  verdict  to  be  entered  for  the  defendant  on  the 
second  issue.  The  words,  the  defendant  "admitting  his 
liability  to  the  plaintiff  in  respect  of  the  several  matters 
alleged  in  the  declaration,"  are  not  inconsistent  with  the 
liability  having  been  discharged  by  payment  Besides,  the 
order  empowers  the  arbitrator  "  to  order  and  determine'what 
he  shall  think  fit  to  be  done  by  either  of  the  parties" 
"  respecting  the  matters  in  dispute ;"  and  those  words  are 
laige  enough  to  authorize  the  present  award.  Even  if  the 
objection  were  a  valid  one,  it  is  not  competent  to  the 
plaintiff  to  take  it  He  acquiesced  in  the  view  which  the 
arbitrator  took  of  his  powers  under  the  order  of  reference, 
at  a  time  when,  if  he  had  not  done  so,  the  defendant  might 
have  applied  to  the  Judge  who  tried  the  cause,  and  have 
got  the  order  amended ;  and  it  is  now  too  late  for  him  to 
take  the  objection.  In  Tames  v.  Hawkes  (a),  a  mere  parol 
submission  was  entered  into,  and  no  express  authority  to 
enter  a  verdict  was  given;  yet  the  Court  refused  to  set 
aside  a  verdict  entered  in  pursuance  of  a  certificate  by  the 

(a)  10  A.  &  E.  32 ;  S.  C.  2  P.  Sc  D.  248. 


Attwood. 
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referee  that  "a  verdict  ought  to  be  entered  for  the  defend-    Xn1^*p* 

ant"    [They  also  contended,  that  any  application  respecting  — 

the  postea  should  be  made  to  the  Judge  who  tried  the  ^  ». 
cause,  and  not  to  the  Court ;  and  that  the  present  appli- 
cation, which  was  in  effect  to  set  aside  the  award,  was  made 
too  late,  the  rule  not  having  been  obtained  within  the  first 
four  days  of  Term  (a) ;  but  as  no  judgment  was  given  on 
these  points,  the  argument  is  omitted*] 

Shee,  Serjt,  Creasy,  and  BramweU,  in  support  of  the 
rule.  According  to  the  terms  of  this  order  of  reference,  all 
that  the  arbitrator  was  empowered  to  do,  was  to  ascertain 
the  amount  of  damages.  He  had  no  authority  to  direct  a 
verdict  to  be  entered  for  the  defendant  on  the  second  issue ; 
Donlan  v.  Brett  (b) ;  Haytoard  v.  Phillips  (c).  [They  also 
contended  that  the  plaintiff  was  not  precluded  from  taking 
the  objection  by  what  passed  before  the  arbitrator.] 

Cur.  ado.  vult 

Coleridge,  J.,  delivered  the  following  judgment — 
This  was  a  rule  to  set  aside  the  postea,  judgment,  and  all 
subsequent  proceedings,  under  the  following  circumstances. 
The  declaration  was  for  work  and  labour,  goods  sold  and 
delivered,  and  bargained  and  sold,  money  paid,  and  on  an 
account  stated ;  the  pleas  were  non  assumpsit,  and  payment, 
with  acceptance  in  satisfaction,  by  third  parties,  whose  names 
were  unknown  to  the  defendant  Issues  were  taken  on 
these  pleas,  and  the  cause  came  on  for  trial  at  the  Summer 
Assizes  for  Surrey,  1849,  when,  after  being  part  heard  for  a 
day,  it  was  referred  on  the  second  morning ;  and  the  ques- 

(a)  See,  however,  Manser  v.  3rd  ed.,  and  Russell  on  Awards, 

Heaver,  3  B.  &  Ad.  295.    Doe  d.  pp.  662,  3. 
Madkins  v.  Homer,  Per  Curiam,         (b)  2  A.  &  E.  344 ;  S.  C.  4  N. 

8  A.  &  E.  235 ;  S.  C.  3  N.  &  P.  &  M.  854. 
344.    Brooks  v.  Parsons,  1  D.  &         (e)  6  A.  &  E.  119;  S.  C.  1  N. 

L.  691.  Watson  on  Awards,  p.  272,  &  P.  288. 
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^ifiAO7'      t*°n   *nten<fed   to   ^  submitted   to   me  is,   whether    the 
—  arbitrator,  who  has  directed  a  verdict  to  be  entered  for  the 


Attwooo. 


Gravatt 

0.  defendant  on  the  second  issue,  has  not  in  so  doing  mis- 

construed the  order  of  reference  and  exceeded  his  juris- 
diction; the  plaintiff  contending  that  he  had  no  power 
except  to  reduce  the  verdict  Upon  the  argument  with  a 
view  to  this  question,  much  was  stated  by  the  counsel  on 
both  sides  as  to  the  understanding  on  which  the  reference 
was  agreed  to,  and  as  to  what  passed  before  the  arbitrator 
on  the  subject  when  the  hearing  before  him  commenced : 
the  Lord  Chief  Baron's  notes  of  the  terms  which  were  to 
be  embodied  in  the  order  are  also  set  out  in  one  of  the 
affidavits ;  but  as  there  is  no  entire  agreement  upon  these 
points,  and  as  the  Court  is  not  released  from  deciding  this 
role  on  strictly  legal  grounds,  I  think  I  am  reduced  to 
inquire  first,  whether,  under  the  circumstances  apparent  or 
stated  on  the  affidavits,  it  is  open  to  me  to  consider  the 
propriety  of  the  arbitrator's  finding  at  all ;  and  secondly,  if 
it  be,  whether,  looking  at  the  order  of  reference  only,  he 
has  exceeded  his  jurisdiction. 

Now,  as  to  the  first,  the  award  was  published  on  the 
20th  of  December  last,  and  the  order  referred  merely  the 
cause,  with  power  to  determine  what  should  be  done  by 
either  of  the  parties  respecting  the  matters  in  dispute,  and 
a  verdict  was  taken  at  the  assizes,  subject  to  the  award. 
No  motion  has  been  made,  nor  can  be  now,  directly  to  set 
aside  the  award,  or  for  a  new  trial ;  nor  is  there  any  impu- 
tation made  in  the  affidavits  amounting  to  a  charge  of 
fraud  Therefore,  although  the  Court  retains  its  jurisdiction 
over  the  postea  and  judgment,  I  should  be  slow  to  interfere, 
on  the  ground  that  I  should  be  doing  indirectly  for  the 
plaintiff,  and  unsatisfactorily,  that  which  by  his  own  laches 
he  has  disabled  himself  from  calling  on  the  Court  to  do 
directly.  But  there  is  a  sufficient  ground  on  which  I  think 
the  rule  ought  to  be  discharged.  It  is  sworn  that,  at  the 
first  meeting  before  the  arbitrator,  the  defendant's  counsel 
objected  to  proceeding  without  an  amendment  of  the  order, 
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alleging  it  to  be  doubtful  whether,  as  it  stood,  it  was  so    L-  &•&  p- 

I  Odd. 

worded  as  to  enable  the  arbitrator  to  find  for  his  client  on  — 

Gravatt 

the  second  issue ;  that  the  plaintiff's  counsel  contended  ©. 

that  it  was,  and  the  arbitrator  expressed  the  same  opinion, 
saying  that  "  he  could,  on  its  being  proved  that  the  amount 
paid  to  the  plaintiff  was  sufficient,  direct  a  verdict  to  be 
entered  for  the  defendant  on  that  issue;"  and  that  the 
arbitration  was  proceeded  with  to  the  end  on  that  footing. 
Here  then  was  notice  to  the  plaintiff  that  the  defendant 
insisted  on  the  question  before  the  arbitrator  not  being 
merely  one  of  amount,  and  that  he  ought  to  be  at  liberty 
to  contend  for  the  general  verdict  The  plaintiff's  counsel 
concurred  in  this  view,  and  the  arbitrator  openly  expressed 
the  same  opinion.  It  cannot  be  denied,  then,  that  the 
defendant's  counsel  was  thereby  deprived  of  his  opportunity 
of  applying  to  the  learned  Judge  to  amend  the  order  of 
nisi  priiis,  if  it  did  not  properly  bear  this  interpretation  as 
it  stood.  It  is  therefore  now  clearly  too  late,  and  would 
have  been  too  late  even  within  the  first  four  days  of  Hilary 
Term,  to  make  any  application  on  the  ground  of  this  mis- 
construction ;  for  the  plaintiff  has  in  effect  consented  to  the 
proceeding  on  this  view  of  the  order. 

This  rule  must  therefore  be  discharged. 

Rule  discharged. 
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Vohme  1. 
1650. 


May  21,23.  PkNUVILLE  t;.   CoNNELL. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Alderson,  B.y  Rolfe,  B.y  and 

Piatt,  B.] 

Where  a  share-  A  RULE  was  obtained  in  last  Term,  calling  on  the 
joint"  ock*  plaintiff  to  shew  cause  why  all  proceedings  in  this  action 
ha?t^the?  sbould  not  be  stayed,  until  the  plaintiff  should  have  made 
with  outer  proof  of  his  debt  before  the  Master  appointed  to  wind  op 
made  a  joint'  the  affairs  of  the  Royal  Bank  of  Australia,  the  defendant 
ndttmrnoteT"  being  sued  as  a  member  of  that  company. 

Ua'ae^Li11  f"^ie  rfJ^t  was  S™1^  on  ^e  affidatit  of  the  defendant, 

capacity,  from  which  the  following  facts  appeared.    The  action  was 

refused  to  stay  brought  to  recover  200£,  the  amount  of  a  promissory  note 

Mde^wcL  73  made  by  &&  defendant,  who  was  one  of  the  directors,  share- 

of  the  Joint  holders,  and  contribntories  in  a  certain  joint  stock  company 

Stock  C/Oin*1  

panics  Wind-  established  in  1840  in  the  city  of  London.  The  company 
<n"&Pi2  Vict  consisted  of  more  than  one  hundred  members,  or  partners, 
°- 45-)  and  was  established  for  the  purpose  of  carrying  on  the 

business  of  bankers  in  London  and  in  the  colonies  of  New 
South  Wales.  On  the  4th  of  February,  1850,  one  of  the 
shareholders  and  contributories  petitioned  the  Lord  Chan- 
cellor, under  the  Joint  Stock  Companies'  Winding-up  Acts, 
1848  and  1849,  praying  that  it  might  be  referred  to  one  of 
the  Masters  of  the  Court  to  wind  up  the  affairs  of  the  com- 
pany. The  petition  came  on  for  hearing  on  the  26th  of 
March,  1850,  before  Vice  Chancellor  Knight  Bruce,  who 
ordered  that  the  company  should  be  dissolved  and  wound  up 
under  the  provisions  of  the  act ;  and  the  Master  to  whom  the 
winding  up  was  referred,  shortly  afterwards  appointed  an 
official  manager.  The  promissory  note,  on  which  the  action 
was  brought,  was  made  and  issued  by  the  defendant  as  one 


Comncix. 
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of  the  directors  of  the  company.     The  affidavit  concluded    L.  M.tP. 

by  averring,  that  the  defendant  was  advised  that  he  was  sued ~ — 

-  .  .  Penkffillb 

in  this  action  as  a  contributory  of  the  company,  and  that  ». 

on  payment  of  the  amount  to  be  recovered  in  this  action, 

he  would  be  entitled  to  recover  from  the  shareholders  and 

contributories  of  the  company  for  the  amount  he  might  be 

compelled  to  pay  in  this  action. 

The  promissory  note  on  which  the  action  was  brought 
was  in  the  following  form : 

"  We,  the  Directors  of  the  Royal  Bank  of  Australia,  for 
ourselves  and  the  other  shareholders  of  the  said  company, 
jointly  and  severally  promise  to  pay  the  sum  of 

20021  on  demand." 

The  note  was  signed  by  the  defendant  and  other  directom 

Sir  F.  Thesiger  shewed  cause  (a).  This  is  an  appli- 
cation under  the  Joint  Stock  Companies'  Winding-up 
Act,  11  &  12  Vict  c.  45.  Sect  73  enacts,  that  u  after 
the  first  appointment  of  an  official  manager,  no  creditor 
or  other  person  shall,  except  so  far  as  the  Master  shall 
permit,  have  power  to  commence,  or  to  proceed  with,  any 
action  against  the  official  manager,  or  against  the  company, 
or  any  other  person  representing  the  same,  or  who  is  sued 
as  a  contributory  thereof,  until  after  proof,  or  exhibiting 
or  making  such  proof  as  he  may  be  able,  of  his  debt  or 
demand  before  the  Master,  as  hereinafter  mentioned;  and 
it  shall  be  lawful  for  any  Judge  of  the  Court  in  which  such 
action  shall  be  pending,  upon  summons  taken  out  before 
him  for  that  purpose,  to  order  that  all  further  proceedings 
in  such  action  shall  be  stayed,  until  after  such  proof  shall 
have  been  made  or  exhibited  before  the  Master*"  Here, 
however,  there  is  a  clear  answer  to  the  application.  The 
promissory  note  on  which  the  present  action  is  brought 
is  joint  and  several ;  the  debt,  therefore,  is  several,  and  the 

(a)  The  case  was  argued  partly  on  the  22nd,  and  partly  on  the 
23rd  of  May. 
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Volume  l      case  }8  ^e  same  as  if  there  had  been  several  notes,  one 
- —  made  by  each  of  the  makers  of  the  note.     The  defendant, 

Pkmkiville  ___ 

0.  as  the   maker  of  this  note,  is  not  a  contributory.     The 

act  was  intended  to  protect  shareholders  who  are  only 
jointly  liable,  and  was  passed  to  avoid  the  difficulties  of 
pleading  in  abatement  which  would  occur  if  so  large  a 
number  would  have  to  be  joined.  [Alderson,  6. — The  act 
is  intended  to  protect  those  who  substantially  are  jointly 
liable;  this  is  an  action  substantially  brought  against  an 
individual.]  In  Healey  v.  Story  (a),  the  defendants,  who 
were  directors  of  a  joint  stock  newspaper  company,  made 
a  promissory  note,  by  which  they  jointly  and  severally 
promised  to  pay  Mr.  E.  H.,  or  order;  and  it  was  held, 
that  "jointly  and  severally "  was  equivalent  to  jointly  and 
personally;  and  therefore  that  the  defendants  were  per- 
sonally liable. 

Ogle,  in  support  of  the  rule.  The  object  of  the  act  is 
more  extensive  than  is  suggested.  By  the  interpretation 
clause,  "the  word  «  contributory'  shall  include  every  member 
of  a  company,  and  also  every  person  liable  to  contribute  to 
the  payment  of  any  of  the  debts,  liabilities,  or  losses  there- 
of" Here  the  defendant  was  a  contributor;  he  signed  the 
note  making  himself  and  his  co-directors  liable.  [Piatt,  B. 
—-But  he  is  sued  on  his  several  liability.]  The  debt  is  the 
debt  of  the  company ;  and  although  the  action  is  brought 
against  him  as  an  individual,  he  has  a  right  to  look  to  the 
rest  of  the  shareholders  for  repayment  The  Legislature 
intended,  that  if  the  official  manager  were  satisfied  as  to  the 
validity  of  the  claim,  it  should  be  a  debt  against  the  company 
and  be  proved  under  the  act  The  act  has  also  a  further 
intention.  The  act  7  &  8  Vict,  c  110,  s.  66,  had  directed, 
that  where  judgment  has  been  obtained  against  a  joint 
stock  company,  before  proceeding  against  individual  mem- 
bers of  the  company  due  diligence  must  be  used  to  obtain 

(a)  3  Ezcb.  3. 
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satisfaction  from  the  assets  of  the  company  ;  but  the  present     L*  M.$  P. 
act  rives  a  more  convenient  method  of  distribution.    By  sect.  '■ — 

Prm  ki  vti.i.r 

76,  the  official  manager  is  to  make  out  a  list  of  the  oontribu-  *. 

tories ;  that  is  the  foundation  of  the  liability  to  the  debts  of  the 
company.  Then,  by  sect  79,  every  person  included  in  the 
list  is,  unless  cause  be  duly  shewn  by  him  to  the  contrary 
to  the  satisfaction  of  the  Master,  concluded  thereby;  and 
by  sect.  81,  persons  whose  names  are  on  the  list  may  sum- 
mon others  whose  names  are  not  on  the  list,  to  shew  cause 
why  their  names  should  not  be  included  in  the  list  It  is, 
therefore,  of  great  importance  to  the  defendant  that  his 
name  should  appear  on  the  list,  because  it  is  conclusive 
evidence  against  other  shareholders  in  the  company.  [Alder- 
son,  B. — Here  the  creditor  did  not  choose  to  trust  the 
company ;  he  trusted  the  individual.  Pollock,  C.  B. — The 
defendant  is  here  sued  as  a  separate  maker  of  a  joint  and 
several  promissory  note.]  [He  then  referred  to  Thompson 
v.  The  Universal  Salvage  Company  (a).] 

Pollock,  C.  B. — We  are  of  opinion  that  this  rule  must 
be  discharged.  If,  when  the  rule  nisi  was  moved  for, 
the  facts  had  been  known  as  they  now  are,  the  rule  would 
never  have  been  granted.  The  defendant  is  sued  as 
the  maker  of  a  joint  and  several  promissory  note.  It  is,  as 
Sir  F.  Thesiger  put  it,  as  if  there  were  several  notes,  and 
the  defendant  were  sued  upon  the  one  made  by  him.  I 
think  he  may  be  sued  on  his  several  liability,  without  com- 
pelling the  plaintiff  to  go  to  the  Master's  Office.  All  that 
the  plaintiff  at  the  trial  of  this  cause  need  prove,  is  the 
handwriting  of  the  defendant  to  a  several  note. 

Alder80n,  B. — I  am  of  the  same  opinion.  The  Court 
is  only  empowered  to  stay  those  actions  which  are  substan- 
tially brought  against  the  defendant  as  a  member  of  the 
company.     It  must  be  an  action  in  which  he  is  liable  as 

(a)  3  Exch.  310  ;  S.  C.  6  D.  &  L.  465. 
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Fohane  i.  contributory,  because  the  debt  is  the  debt  of  the  company ; 
but  here,  by  the  form  of  the  note,  the  defendant  is  sepa- 
rately liable. 


Pbndville 


0. 

CONNELL. 


Rolfe,  B. — I  am  of  the  same  opinion.  The  case  is 
the  same  as  if  the  defendant  had  made  the  note  as  a 
guarantee  for  the  company.  As  to  the  hardship  mentioned 
by  Mr.  Ogle,  the  ordinary  means  remain  to  the  defendant 
to  get  his  name  put  on  the  list  as  a  contributory,  which  he 
can  adopt  if  he  chooses. 

Platt,  B.— The  only  question  is,  whether  the  defend- 
ant in  this  action  filled  any  of  the  characters  mentioned  in 
the  act  He  did  not;  he  was  sued  in  his  individual 
capacity  on  his  separate  liability. 

Rule  discharged. 


May  23.  GLENNIE  V.    DeLMAR. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and 

Platt,  B.'] 

A  clerk  in  the    M.  HIS  was  a  rule  to  enter  a  suggestion  to  deprive  the 
Office,  who*,     plaintiff  of  costs  under  the  County  Courts'  Act  (9  &  10 

duties  ire  Vict  C.  95\ 

performed  at  r 

that  office.  The  affidavit  of  the   defendant,  upon  which   the   rule 

«•  carry  on  his    was  granted,  stated,  that  "  the  defendant  was  clerk  of  the 
th^refwithin     Privy  Council  Office,  and  carried  on  his  business  at  the 

feet.  60  of 

the  County  Courts'  Act,  (9  &  10  Vict  c.  95). 
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Office  of  the  Privy  Council,  Whitehall,  within  the  juris-    L.  M.  fr  -P. 

1850* 


diction  of  the  Westminster  County  Court  of  Middlesex." 

It  also  negatived  the  exceptions  of  the  128th  section.  v. 


Martin  shewed  cause.  Section  60  of  the  County  Courts' 
Act,  (9  &  10  Vict  c  95),  on  which  the  present  question 
depends,  enacts,  that  the  summons  may  issue  "in  any 
district  in  which  the  defendant  or  one  of  the  defendants 
shall  dwell  or  carry  on  his  business  at  the  time  of  the 
action  brought'9  In  the  present  case  it  is  not  suggested 
that  the  defendant  dwells  within  the  Westminster  district ; 
and  the  only  question  is,  whether  he  can  be  said  to  "  carry 
on  his  business"  in  that  district  within  the  meaning  of 
the  act  That  question,  however,  has  been  already  decided 
in  the  negative  by  this  Court  in  the  case  of  Buckley  v. 
Hann  (a),  which  was  a  decision  under  the  City  of  London 
Small  Debts  Act,  10  &  H  Vict  c.  lxxi,  the  words  of  which 
are  precisely  similar  to  those  used  in  the  County  Courts' 
Act.  In  that  case,  the  affidavits  stated  that  the  defendant 
was  a  clerk  in  the  Admiralty,  and  as  such,  daily  attended  at 
the  office  called  the  General  Register  and  Record  Office  for 
Seamen,  No.  70,  Lower  Thames  Street;  and  the  Court 
held,  that  the  case  was  not  within  the  words  of  the  section, 
inasmuch  as  the  clerk  who  served  in  the  office  in  the  city, 
could  not  be  considered  as  carrying  on  an  independent 
business  within  the  meaning  of  the  act  In  Rolfs  v* 
Learmonth  (&),  the  Court  of  Queen's  Bench  held,  that  the 
deputy  sealer  in  the  Court  of  Chancery,  who  follows  the 
person  of  the  Ix>rd  Chancellor,  sometimes  acting  in  West- 
minster Hall,  sometimes  in  the  House  of  Lords,  and 
sometimes  also  in  Lincoln's  Inn,  and  at  the  Great  Seal 
Patent  Office,  in  Quality  Court,  had  no  fixed  place  of 
business  within  the  meaning  of  the  act.     Here  the  defend- 


ed) Eich.  Argued  in  last  Mich.  (ft)  Q.  B.,  Mich.  Term,  1849, 

Term,  and  will  be  reported  in  7      cited  from  19  Law  Journ.,  Q.  B. 
D.  &  L.  10. 

D  D  2 


Delmae* 


404 


Volume  L 
1850. 

Glennie 

v. 
Dblmar. 


CA8E8  ON   POINTS  OF   PRACTICE,   &C. 

ant  cannot  be  said  to  have  carried  on  his  business  at  the 
Office  of  the  Privy  Council. 

Hawkins,  in  support  of  the  rule.  "  Business,"  in  John- 
son's Dictionary,  is  said  to  mean  "employment;"  here 
the  defendant's  "business,"  that  is,  his  "employment,"  is 
carried  on  at  the  Privy  Council  Office.  [Pollock,  C.  B. — 
He  is  only  a  servant,  he  does  not  carry  on  his  business 
there.]  Buckley  v.  Hann  (a),  is  distinguishable ;  there  the 
affidavit  only  stated  that  the  defendant  daily  attended  at  the 
office. 


Pollock,  C.  B.— This  rule  must  be  discharged.  The 
only  point  is,  whether  a  person  who  is  a  clerk  in  the  Privy 
Council  Office,  carries  on  a  business  within  the  meaning  of 
the  act.  I  think  not ;  it  is  true  that  business  may  mean  any 
occupation,  but  carrying  on  a  business  means  more ;  it  means 
not  merely  a  service. 

Aldehson,  B. — I  am  of  the  same  opinion.  The  defendant 
does  not  cany  on  a  business  at  any  fixed  place. 

Rolfe,  B. — If  it  is  a  business  at  all,  it  is  a  moveable 
business ;  but  I  think  it  is  not  a  business  at  alL  We  are 
not  now  called  on  to  decide  the  question,  but  I  think  that 
the  foreman  of  a  shop  cannot  be  said  to  carry  on  a  business 
at  his  master's  shop. 


Platt,  B.,  concurred. 


Rule  discharged. 


(a)  See  ante,  p.  403,  note  (a). 
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In  the  matter  of  The  Apothecaries'  Company  v.  Burt.       Mayi\. 

[In  the  Exchequer  of  Pleas. 

Coram  PoUock9  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and 

Flatty  B.] 


A  RULE  was  obtained  last  Term  calling  on  the  Judge 
of  the  County  Court  of  Cambridgeshire  and  the  plaintiffs 
to  shew  cause  why  a  writ  of  prohibition  .should  not  issue  to 
prohibit  the  said  Court  from  further  proceeding  in  this 
plaint 

The  summons  in  the  plaint  required  the  defendant  "  to 
appear  at  the  County  Court,"  "  and  to  answer  the  plaintifis 
in  an  action  on  contract,  for  illegally  practising  as  an 
apothecary. 


"  Debt,  or  claim 
Cost  of  summons  and  service 
Paying  money  into  and  out  of  Court, 

entering  satisfaction,  &c.    . 
Calling  cause 


« 


See  particulars  annexed,"  &c. 


£ 

s. 

d. 

20 

0 

0 

1 

9 

0 

0 

I 

8 

0 

0 

0 

£21 

10 

8 

The  particulars  referred  to  stated  that  the  action  was 
brought  "to  recover  the  sum  of  20J.  For  that  after  the 
1st  of  August,  1815,  mentioned  in"  the  55  Geo.  3,  c.  194, 
(the  Apothecaries'  Act),  "and  before  the  commencement 
of  this  suit,  to  wit,  on  the  17th  of  November,  1849,  and  on 
divers  other  days,  the  defendant  (not  being  a  person  who, 
on  or  before  the  1st  of  August,  1815,  was  practising  as  an 
apothecary)  did  practise  as  an  apothecary  in  England,  and 
within  the  jurisdiction  of  this  Court,  that  is  to  say,  in 


The  summons 
in  a  plaint  in 
the  County 
Court  stated 
that  the  sum 
sued  for  was 
20/.;  but  the 
particulars 
stated,  that 
the  plaint  was 
issued  to  re- 
cover 20/., 
under  the 
Apothecaries' 
Act,  55  Geo.  3, 
c.  194,  (sect.  20 
of  which  im- 
poses a  penalty 
of  20/.  upon 
every  uncer- 
tificated person 
practising  as 
an  apothecary), 
and  stated 
four  occasions 
on  which  the 
defendant  had 
practised. 
Held,  upon 
motion  for  a 
prohibition, 
that  the  amount 
recoverable 
was  limited  by 
the  sum  named 
in  the  sum- 
mons and  par- 
ticulars, and, 
therefore,  that 
the  County 
Court  had 
jurisdiction. 
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Volume  /.       Upwell,"  and  three  other  places  mentioned,  "  by  then  and 

: —   there,  as  such  apothecary,  attending  and  advising  and  fiii> 

cabies*  Co.  nishing  medicines  to  and  for  the  use  of  certain  persons,  to 
Bow.  ^^  one  George  Swan,*  and  three  other  persons  named, 
without  having  obtained  a  certificate,  &c. ;  "  whereby  and 
by  force  of  the  statute"  (55  Geo.  3,  c.  194)  "the  defendant 
forfeited  for  his  said  offence  the  sum  of  20/.,  which  sum  of 
20/.  so  forfeited  this  action  is  brought  to  recover."  It  was 
contended  in  moving  for  the  rule,  that  the  particulars 
shewed  that  the  plaintiffs  sought  to  recover,  or  might 
recover,  four  several  penalties  of  2021  each,  and,  therefore, 
that  the  cause  of  action  was  not  within  the  jurisdiction  of 
the  County  Court* 

Martin  and  F.  Robinson  shewed  cause.  The  plaint 
was  issued  for  penalties  under  the  Apothecaries'  Act, 
55  Geo.  3,  c  194,  the  20th  section  of  which  enacts,  that 
every  person  practising  as  an  apothecary  without  a  certifi- 
cate, "shall  for  every  such  offence  forfeit  and  pay  the  sum 
of  20/.  ;"  which  penalty,  it  is  provided  by  sect  26,  shall  "  be 
recovered"  by  the  Apothecaries*  Company  "in  any  of  his 
Majesty's  Courts  of  record  in  England  and  Wales."  The 
cause  of  action  in  this  case  is  clearly  within  the  jurisdiction 
of  the  County  Court ;  for  sect  58  of  the  9  &  10  Vict 
c.  95,  enacts,  "  that  all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than  20i,"  "  may  be 
holden  in  the  County  Court,"  and  the  present  claim  does 
not  exceed  that  amount  It  was  said  on  the  other  side, 
that  the  plaintiffs  sought  to  recover  four  penalties ;  but  it  is 
obvious  from  the  summons  and  the  particulars  that  they 
only  go  for  one.  The  fact  of  four  different  penalties 
appearing  from  the  particulars  to  have  been  incurred,  can- 
not affect  the  jurisdiction  of  the  Court  to  try  the  plaint 
When  one  act  of  attendance  or  of  supplying  medicines  had 
been  proved,  it  would  be  the  duty  of  the  Judge  of  the 
County  Court  to  prevent  the  plaintiffs  from  going  on  to 
prove  other  attendances.     At  all  events,  if  the  plaintiffs 
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proved  four  offences,  they  could  not  recover  more  than    L>  M-  Sr  ?• 
20i,  and  would  be  obliged  to"  abandon  the  excess;  for : — 

Apothk— 

sect  63  provides,  that  "any  plaintiff  having  cause  of  action  cabieb*  Co. 
for  more  than  20i,  for  which  a  plaint  might  be  entered  B^T 
under  this  act  if  not  for  more  than  2021,  may  abandon  the 
excess,  and  thereupon  the  plaintiff  shall,  on  proving  his 
case,  recover  to  an  amount  not  exceeding  20£"  On  the 
trial  of  this  case,  therefore,  the  plaintiffs  might  abandon  all 
but  one  penalty;  indeed,  by  the  form  of  the  summons  and 
particulars  they  must  be  taken  to  have  done  so.  The 
particulars,  it  is  true,  may  not  be  well  framed ;  and  if  they 
were  a  count  in  a  declaration,  they  might  be  held  bad  for 
duplicity :  but  the  jurisdiction  of  a  Court  cannot  depend 
upon  the  accuracy  of  the  form  in  which  the  claim  is  made. 
But  further;  the  attendance  by  the  defendant  upon  four 
different  patients,  as  described  by  the  particulars,  constitutes 
but  one  offence.  [Alderson,  B. — Suppose  the  defendant 
had  attended  four  persons  at  the  same  time,  and  in  the 
same  room,  would  that  be  only  one  offence  ?]  Clearly  so. 
The  words  of  the  act  are  nearly  the  same  as  those  used  in 
the  Sunday  Trading  Act,  29  Car.  2,  c.  7,  on  which  Crepps 
v.  Durden(a)  was  decided.  Lord  Mansfield  there  said, 
"There  is  no  idea  conveyed  by  the  act  itself,  that  if  a 
tailor  sews  on  the  Lord's  Day,  every  stitch  he  takes  is  a 
separate  offence."  [They  also  referred  to  Rex  v.  Lovet  (J), 
and  The  Apothecaries'  Company  v.  Bentley  (<?).] 

Naylor,  in  support  of  the  rule.  The  particulars  state 
that  the  defendant  practised  four  times,  at  four  different 
places,  and  on  four  different  patients;  therefore,  if  the 
Judge  heard  the  case,  and  disposed  of  it  on  the  evidence 
of  one  practising,  fresh  actions  might  be  brought  for  the 
other  three  cases.    If  the  plaintiffs  had  intended  abandon- 


ee) Cowp.  640,  646.   See  how-         (b)  7  T.  R.  152. 
ever  Brooke  v.  MMken,  3  T.  R.  (c)  1  C.  &  P.  538 ;  S.  C.  R.  & 

509.  M.  159. 


408 


CASES   ON    POINTS   OF   PRACTICE,    &C. 


Volume  I. 
1&50. 

Apothe- 
caries' Co. 
0. 
Bubt, 


ing  the  excess  above  20/.,  that  should  have  appeared  on  the 
particulars.  In  Vines  v.  Arnold  (a)  it  was  held,  that  where 
the  debt  due  from  the  defendant  to  the  plaintiff  was  above 
20i,  the  levying  a  plaint  in  the  County  Court  for  less 
than  that  amount  was  not  an  abandonment  of  the  excess. 
Talfourd,  J.,  there  says,  "  I  think  that  the  Legislature  in- 
tended that  there  should  be  some  act  of  abandonment  in 
Court,  because  they  have  provided  for  an  entry  of  the 
abandonment  being  made  in  Court"  But  in  the  present 
case  the  plaintiffs  could  not  abandon  the  excess,  for  two 
reasons:  First,  they  have  no  power  to  abandon  a  portion 
of  a  penalty  given  by  act  of  Parliament ;  and,  secondly, 
they  cannot  abandon  the  whole  of  it,  for  half  of  it  is,  by 
the  25th  section,  to  go  to  the  informer;  and  the  plaintiffs, 
therefore,  even  if  they  could  abandon  any  portion,  could 
abandon  only  their  own  share. 


Pollock,  C.  B. — The  rule  must  be  discharged.  I  do 
not  see  any  clear  ground  to  make  this  Court  prohibit  the 
County  Court  from  proceeding  with  and  trying  the  case. 
The  claim  is  limited  by  the  summons  and  particulars  to 
20i  The  particulars,  it  is  true,  are  ambiguous  and  may 
give  rise  to  questions  under  the  Apothecaries'  Act,  but 
they  need  not  now  be  answered.  The  County  Court  has 
jurisdiction  whenever  the  claim  does  not  exceed  20i,  or 
the  plaintiff  is  willing  to  abandon  the  excess. 

Alderson,  B. — I  do  not  see  that  the  plaintiffs  shew  a 
claim  exceeding  20/1 ;  therefore  the  question  as  to  whether 
there  should  be  an  abandonment  does  not  arise.  The 
claim  is  limited  by  the  plaintiffs,  in  the  summons  and 
particulars,  to  20/.;  there  is,  therefore,  no  ground  for  a 
prohibition. 

Rolfe,  B. — I  am  of  the  same  opinion ;  this  is  a  personal 


(a)  Com.  Pleas,  Mich.  Vac.  1849,  cited  from  19  Law  Journ.,  C.  P. 
98,  will  be  reported  in  7  D.  &  L. 
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action  for  a  sura  not  exceeding  20A,  which  may  be  brought    L*  M-  Sr  p- 

in   the  County   Court,  the  plaintiffs  going  only  for  20/.  '• — 

They  state  in  their  particulars  something  from  which  we     caries*  Co. 


see   that  they  might  perhaps  have  gone  for  more;  but        Burt. 
whether  they  are  separate  rights  of  action  we  need  not  now 
decide. 

Platt,  B. — Before  a  prohibition  is  granted,  the  Court 
should  be  sure  of  the  grounds  on  which  it  rests.  All  that 
is  shewn  here  is,  that  the  plaintiffs  might  have  possibly 
gone  for  more. 

Rule  discharged. 


Ross  v.  Norman.  May  21. 

[In  the  Exchequer  of  Pleas. 

Coram   Pollock,  C.  2?.,  Alderson,  B.y  Rolfe,  B.,  and 

Flatty  B.] 

v^ASE.     The  declaration  stated,  that  the  defendant  not  In  an  action 
having  any  reasonable  or  probable  cause  of  action  what-  foVmaHdously 
soever  against  the  plaintiff,  to  the  amount  for  which  the  »u»gouta 

.   .  .  ca.  sa.,  and 

defendant  maliciously  caused  him  to  be  arrested  as  after  causing  the 
mentioned,  "  but  wrongfully  and  unjustly  contriving,"  &c,  arrested  under 
"wrongfully,  falsely,   maliciously,   and   unjustly   procured  J&^0V^ 

allegation  that 
the  defendant  falsely,  maliciously,  and  unjustly  procured  an  order  from  a  Judge,  by  falsely  and        m 
maliciously  representing  to  the  Judge  that  the  plaintiff  was  justly  und  truly  indebted  to  the  defendant       £ 
in  the  sum  of,  §*c,  by  means  of  a  certain  false  affidavit  then  shewn  and  uttered  by  the  defendant       * 
before  the  Judge,  is  good  on  special  demurrer ;  and  the  declaration  need  not  set  out  the  false 
statement  or  charge  by  which  the  Judge  was  induced  to  make  the  order ;  nor  need  it  allege  that 
the  facts  on  which  the  defendant  relied  in  his  statement  before  the  Judge,  were  false  to  his 
knowledge,  or  that  he  had  not  reasonable  or  probable  cause  to  suppose  them  to  be  true. 
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Fl^507      from"  Pattexm,  J.,  an  order  to  issue  a  capias  against  the 

^ —  plaintiff,  to  hold  him  to  bail  for  15U  18*.  7£,  "by  falsely 

0.  and  maliciously  representing  to  the  said  Sir  J.  Patteson, 

that  the  now  plaintiff  was  justly  and  truly  indebted  to  the 
now  defendant  in  the  said  sum  of  151/.  18*.  Id,  by  means 
of  a  certain  false  affidavit  then  shewn  and  uttered"  before 
Patteson,  J.  That  afterwards,  to  wit,  &c,  the  defendant 
wrongfully  and  maliciously  sued  out  a  capias,  directing  the 
sheriff  of  Middlesex  to  take  the  plaintiff,  and  keep  him 
until  he  should  have  given  bail,  or  made  deposit  in  an 
action  on  promises,  at  the  suit  of  the  defendant ;  which  writ 
was  indorsed  for  bail  for  the  said  sum  of  151i  18*.  Id. 
Averment,  that  the  defendant  afterwards,  &c  "  contriving 
and  intending  as  aforesaid,  falsely  and  maliciously,  and 
without  having  any  reasonable  or  probable  cause  of  action 
whatsoever  against  the  now  plaintiff  to  the  amount  for 
which  the  now  defendant  caused  the  now  plaintiff  to  be 
arrested,"  caused  the  plaintiff  to  be  arrested  by  virtue  of  the 
writ,  and  to  be  detained  in  custody  for  a  long  time,  to  wit, 
until  the  plaintiff,  in  order  to  obtain  his  liberation,  deposited 
with  the  said  sheriff  the  sum  indorsed  on  the  writ,  and  the 
further  sum  of  lOi,  for  costs,  according  to  law,  &c  The 
declaration  then  proceeded  to  deny  that  the  defendant  had 
any  reasonable  or  probable  cause  of  action  against  the 
plaintiff,  to  the  amount  for  which  the  defendant  caused 
him  to  be  arrested,  or  for  which  the  plaintiff  ought  to  have 
been  arrested  or  holden  to  bail ;  and  concluded  by  stating, 
that  the  defendant  did  not  prosecute  his  action  against 
the  plaintiff,  but  permitted  it  to  be  discontinued. 
Special  demurrer,  and  joinder. 

Ncedham,  in  support  of  the  demurrer.     The  declaration 

is  bad  on  two  grounds.     First  It  does  not  set  out  the  false 

I  statement  or  charge  by  which  the  Judge  was  induced  to 

make  the  order;  and,  secondly,  it  does  not  shew  that  the 
<  circumstances  on  which  the  defendant  relied  in  his  statement 

before  the  Judge,  were  knowingly  or  wilfully  false,  or  that 


Norman. 
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the  defendant  had  not  reasonable  or  probable  cause  to     L  M.&  p. 
suppose  that  the  statements  which  he  made  were  true.    In  — - — '• — 
Daniels  v.  Fielding  (a\  which  was  a  similar  action,  the  v. 

allegation  in  the  declaration  was,  that  "the  defendants" 
"not  then  having  any  reasonable  or  probable  came  to  believe 
that  the  plaintiff  was  abeot  to  quit  England,  but  con- 
triving, &c,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  caused  and  procured  Sir 
John  Patteson,  KnL,  one  of  the  justices,  &&,  to  make  his 
certain  order  in  writing,"  &c.  The  declaration  was  there 
held  to  be  good  after  verdict ;  the  Court  thinking  that  after 
verdict,  the  word  "falsely,"  in  reference  to  the  context, 
mtttt  be  taken  to  mean, "  by  false  evidence,"  or  "  by  means  of 
falsehood."  But  the  Court  in  giving  judgment  in  that  case 
said:  "It  is  essential,  under  the  present  statute,  that  the 
plaintiff  in  an  action  for  a  malicious  arrest  should  allege 
falsehood  or  fraud  in  obtaining  the  original  order.  The 
action  is  in  its  character  similar  to  an  action  for  a  malicious 
prosecution  on  a  criminal  charge,  and  the  declaration  ought 
therefore,  in  analogy  to  the  eourae  of  pleading  in  such 
actions,  to  state  what  the  false  charge  or  statement  was  by 
which  the  Judge  has  been  misled.  Now  the  declaration  in  this 
case  contains  no  such  statement,  and  indeed  seemfc  through- 
out to  be  framed  on  the  erroneous  notion,  that  the  gist  of 
the  action  is  the  arresting  by  the  defendants,  at  a  time  when 
they  had  no  reasonable  or  probable  cause  for  believing  that 
the  plaintiff  was  going  abroad.  This,  as  we  have  already 
explained,  is  an  error."  [Pollock,  C.  B. — Why  should  not 
the  facts  be  set  out  as  to  the  existence  of  reasonable  and 
probable  cause?  When  the  facts  are  proved,  the  question 
of  reasonable  or  probable  cause  is  for  the  Judge ;  Panton  v. 
Williams  (*).]  Knowledge  is  of  the  very  essence  of  the 
averment ;  for  unless  the  defendant  knew  what  he  stated  in 


(a)  16  M.  &  W.  200,  7 ;  ;S.  C.  4  D.  &  L.  329. 

(b)  2  Q.  B.  169. 


i 
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r*—  L      the  affidavit  to  be  Use,  there  would  be  no  caoae  of  action. 
—  Two  ingredients  are  nrcr.«nari  to  give  the  plaintiff  a  right 


of  action:  the  statement  must  be  fake,  and  the  Judge  mint 
hare  acted  on  it ;  otherwise  the  sKghrr«*  mistake  in  a  sum 
named  in  the  affidavit  would  be  actionable.  The  question 
is,  not  whether  the  defendant  had  a  reasonable  or  probable 
cause  of  action,  but  whether  **  kfimrf  he  had  reasonable 
and  probable  cause ;  and  that  would  be  put  in  issue  by  the 
plea  of  not  guihr. 


Hwjk  ffij^in  support  of  the  dccwgatinn.  The  allegation 
of  falsehood  and  mafice  is  in  the  proper  place,  and  fellows 
aD  the  precedents.  A  similar  farm  k  to  be  feund  in  2  CUty 
«■  iWawajL  438,.  7th  ed.  The  precedents  in  action*  on 
the  case  far  deceit  on  the  sale  of  goods  are  also  similar; 
as  in  Jvaawavrv  t.  Aw/****  The  lignagr  here  is,  "by 
W  and  maficsowshr  rcpmtritnM^*  &c->  •*  br  means  of  a 
fJw  dMirii.'  [JbJfeR— The  «onks  frkdyanl 
K/  are  am  wank  of  viaraemkn.  The  deda- 
not  state  that  the  aSdarii  was  made  by  the 
:  h  wttT  have  been  sarnie  br  aoT  other  person.] 
All  that  k  said  in  DmamA  t.  Fiei£»§  t  «  k»  that  the  plain- 
tiff should  allege  falsehood  or  iraod  in  obtaining  the  order. 
There  k  an  allegation  a:  the  c^cKaencemmi  of  the  deda- 
it  of  reasonarwe  ct^e.  *z»£  malice  i*  alleged  at 
£t:  all  that  k  necessarv  ss»  TttaHre  and  *»»«»re  of 
reasonable  cause. — these  ra:»  Sc  proved  br  the  plaintiff^ 
azad  wctud  He  pm  i=  kroe  by  the  piea  of  not  gnilrT. 


is  repij.     I:  i*  noc  dsrcaeu  that  tbe  ^aorjve  » 
^HrnTiw :  then,  if  it  25  oesa:  tb*:  d»   aLecatioei    in    the 
is  a  «atezDeci:  :,"  tbe  ex:^: 
k>wjedee  of 
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not  sufficiently  appear ;  if  it  is  meant  only  that  the  affidavit    L*  M-  &  Pt 

is  false  in  fact,  that  is  immaterial.     In  De  Medina  v.  Grove  - — 

.  .  Ross 

and  Others  (a),  it   was  held,  that  no  action    would    lie  *. 

against  an  execution  creditor  or  his  attorney  for  issuing  a  fi. 

fa.  indorsed  to  levy  the  whole  sum  recovered,  which  to  the 

knowledge  of  both  had  been  partly  satisfied  by  payment ; 

unless  malice  and  want  of  probable  cause  were  alleged  in 

the  declaration  and  proved.     Lord  Denman  there  said,  in 

delivering  the  judgment  of  the  Court,  "if  malice  and  want 

of  reasonable  and  probable  cause  had  been  alleged,  they 

would  have  formed  the  gist  of  the  action."    There  it  was 

clear  from  the  facts  that  the  defendant  had  no  right  to 

arrest  the   plaintiff,  but  notwithstanding  that,  the  Court 

held  the  allegation  to  be  necessary. 

The  Court  having  intimated  an  opinion  that  the  decla- 
ration was  sufficient, 

Needham  prayed  leave  to  withdraw  the  demurrer,  and 
plead  over. 

Per  Curiam. — The  defendant  may  plead  over  on  the 
usual  terms;  otherwise, 

Judgment  for  the  Plaintiff. 

(a)  10  a  B.  152,168. 
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Janmfifjf  31. 
May  28. 


Reoina  v.  The  Sheriff  of  Leicestershire, 

in  a  cause  of 
Arden  v.  Bingham. 


[In  the  Common  Pleas. 

Coram  JVilde,  C.  JH  Maule,  J.f  CressweU,  J.,  and 

WUHaxMy  J*~\ 

A  RULE  was  obtained  in  last  Hilary  Term,  calling 
upon  the  late  sheriff  of  Leicestershire  to  shew  cause  why 
an  attachment  should  not  issue  against  him  for  contempt. 

It  appeared  that  upon  being  ruled  to  return  a  writ  of  ca. 
sa.  which  had  been  delivered  to  him  for  execution  against  the 
defendant,  he  had  returned  that  he  had  taken  the  defend- 
ant, but  tbftt  the  latter  had,  immediately  after  his  arrest, 
escaped  and  gone  at  large,  and  was  not  at  the  date  of  the 
return  in  the  sheriff's  custody.  The  amount  of  the  debt 
wa?  369041 

OwtmeU,  Serjtf,  in  the  s*me  Term,  shewed  cause  upon 
an  affidavit  sworn  by  the  sheriff's  officer,  stating  that  he 
had  arrested  the  defendant;  on  his  return  from  his  father's 
funeral,  within  a  few  yards  of  the  house  of  the  defendant's 
brother;  that  he  had  been  prevailed  upon  by  the  latter  to 
suffer  the  defendant  to  go  into  the  house ;  and  that  after 
passing  a  short  time  there,  they  prepared  to  depart,  but 
that  as  the  officer  was  in  the  act  of  taking  down  the  step  of 
the  carriage,  the  defendant  suddenly  ran  back  into  the 
house  and  effected  his  escape.  The  5  &  6  Vict  c.  98,  s.  31, 
has  taken  away  the  action  of  debt  against  the  sheriff  for  an 

returning  an 

escape,  tne 

Court  gave  the  plaintiff  liberty  to  bring  an  action  against  the  sheriff  to  ascertain  the  amount 

of  damage,  and  stayed  the  proceedings  upon  the  attachment  in  the  meanwhile. 


Although  tho 
6  &  6  Vict. 
c.  98,  s.  31, 
enacts,  that 
if  a  debtor  in 
execution 
escape,  the 
sheriff  shall 
be  liable  only 
to  an  action 
upon  the  case 
for  the  damage 
sustained  by 
the  plaintiff, 
the  Court  will 
grant  an  at- 
tachment 
against  the 
sheriff  for 
returning  the 
escape. 

The  Court, 
however,  will, 
in  such  a  case, 
measure  the 
amount  of  the 
fine  to  be  im- 
posed upon 
the  sheriff,  by 
the  damage 
sustained. 

Where, 
therefore,  an 
attachment 
issued 

rainst  the 


sheriff  for 
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escape,  and  has  substituted  in  its  place  an  action  on  the 
case  by  which  the  plaintiff  may  recover,  not  the  amount 
of  the  debt  due  to  him  by  the  defendant,  but  damages  for 
the  loss  which  he  has  actually  sustained  by  the  escape.  It 
is  submitted,  therefore,  that  since  this  alteration  in  the  law, 
the  Court  cannot  issue  an  attachment  against  the  sheriff 
for  making  a  return  which,  although  insufficient  in  law, 
and  therefore  in  a  technical  sense  a  contempt  of  Court,  is 
nevertheless  not  a  contempt  in  the  more  obvious  meaning 
of  the  term.  Before  the  passing  of  the  5  &  6  Vict  c  98, 
a  rule  for  an  attachment  against  the  sheriff  was  in  practice 
treated  as  merely  a  security  for  the  debt,  and  was  generally 
resorted  to  as  a  shorter  and  more  summary  method  of  re- 
covering it  than  an  action ;  because  that  was  the  measure  of 
fine  imposed  upon  him  for  his  contempt,  and  the  attach- 
ment was  never  enforced  if  he  paid  the  amount  of  the  debt 
As  the  Legislature,  however,  has  declared  that  the  sheriff 
shall  no  longer  be  liable  to  pay  the  debt,  but  qnly  to  pay 
such  damage  as  the  plaintiff  has  actually  sustained,  the 
Court,  which  has  no  means  of  ascertaining  the  amount  of 
that  damage,  will,  it  is  submitted,  not  issue  an  attachment, 
but  will  leave  the  plaintiff  to  his  remedy  by  action. 


1850. 
Begika 

9. 

Sheriff  of 

hBJCEBTERr 
SHI&Ji. 


Lush,  in  support  of  the  rule.  The  return  of  the  sheriff 
is,  in  law,  no  return :  he  has,  therefore,  been  guilty  of  a 
contempt  of  Court  by  disobeying  its  order;  and  the  Court 
will  therefore  issue  an  attachment  against  him.  This  has 
been  the  invariable  practice ;  and  in  no  instance  has  the  Court 
granted  the  indulgence  now  asked  for.  [Wilde,  C.  J. — 
We  should  act  very  much  against  the  spirit  of  the  recent 
statute  if  we  were  to  amerce  the  sheriff  in  the  full  amount 
of  the  debt]  How  the  Court  may  be  disposed  to  deal 
with  the  sheriff,  is  a  question  which  will  arise  when  the 
attachment  has  issued.  At  present,  it  is  only  contended 
that  an  attachment  ought  to  issue. 


Wilde,  C.  J. — The  usual  practice  has  undoubtedly  been 
to  grant  an  attachment;  but  it  is  perfectly  plain  that  the 
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Legislature  has  in  the  most  distinct  manner  declared  that 
the  amount  which  the  sheriff  shall  be  liable  to  pay  shall  be, 
not  the  amount  of  the  judgment  debt  as  heretofore,  but  the 
damage  actually  sustained  by  the  plaintiff  by  the  escape. 
In  conformity  with  the  established  practice,  however,  we 
shall  issue  the  attachment,  leaving  the  sheriff  to  apply  to 
the  Court  as  he  may  be  advised.  The  Court  will  then 
consider  what  fine  shall  be  imposed  upon  him.  The  rule 
will,  therefore,  be  made  absolute  for  an  attachment — to  lie 
in  the  office  until  the  first  six  days  of  next  Term. 


The  rest  of  the  Court  concurred. 


Rule  accordingly. 


Channel!,  Serjt,  having,  in  the  following  Term,  obtained 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  all  further 
proceedings  upon  the  above  rule,  and  upon  the  attachment 
issued  in  pursuance  of  it,  should  not  be  stayed,  upon  pay- 
ment by  the  late  sheriff  to  the  plaintiff  of  such  sum  or  the 
performance  of  such  terms  as  the  Court  might  direct;  or 
why  it  should  not  be  referred  to  the  Master  to  ascertain 
what  damages,  if  any,  had  been  sustained  by  the  return  of 
the  escape  of  the  defendant,  and  why  the  attachment  should 
not  remain  in  the  office  until  the  Master  should  have  made 
his  report : — 

Byles,  Serjt,  Lush,  and  J.  Karslake  now  shewed  cause  (a). 
The  first  question  is,  whether  the  5  &  6  Vict  c.  98,  has 
altered  the  terms  upon  which  the  Court  will  relieve  the 
sheriff  from  the  consequences  of  his  contempt  Before 
that  act,  and  while  the  stat  Westm.  2,  c.  11,  which  gave  the 
plaintiff  an  action  of  debt  against  the  sheriff  for  an  escape, 
was  in  force,  the  Court  never  relieved  him,  except  upon 
payment  of  the  debt  and  costs, — [Wilde,  C.  J. — That  is, 


(a)  Before  Wilde,  C.  J.,  Maule,  J.,  Cresswell,  J.,  and  Tal/ourd,  J. 
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in  an  action  J — or  upon  an  attachment;  even  where  the 
attachment  was  for  neglect  to  arrest  upon  mesne  process. 
The  5  &  6  Vict  c.  98,  s.  31,  it  is  true,  in  substituting  an 
action  on  the  case  for  the  action  of  debt,  has  limited  the 
amount  recoverable  from  the  sheriff  for  an  escape  to  the 
damage  actually  sustained;  but  it  does  not  follow  that  the 
Court,  when  called  upon  to  punish  its  officer  for  contempt, 
will  limit  the  fine  to  that  amount  It  is  clear,  that  if  the 
escape  in  this  case  had  taken  place  in  executing  mesne 
process,  the  Court  would  not  have  discharged  the  sheriff 
from  the  attachment  except  upon  payment  of  the  debt  and 
costs ;  and  he  ought  not  to  be  dealt  with  more  indulgently 
when  his  neglect  has  arisen  in  executing  a  writ  of  ca.  sa» 
after  judgment  recovered. 

But,  secondly,  even  if  the  amount  of  the  damage  actually 
sustained  is  to  be  the  measure  of  the  fine,  the  burthen  of 
proving  that  the  damage  falls  short  of  the  debt  and  costs 
for  which  the  defendant  was  taken  must  fall  upon  the 
sheriff.  \WUde>  C.  J. — Suppose  an  action  on  the  case 
were  brought  for  an  escape  upon  mesne  process,  where 
would  the  onus  rest?  Maule,  J. — The  plaintiff  would 
have  to  prove  that  the  defendant  was  indebted  to  him  in 
the  amount  for  which  the  writ  was  issued.  Would  you 
have  him  sever  his  evidence  as  to  the  amount  of  damage 
which  he  has  sustained  ?]  It  is  submitted  that  proof  of 
the  escape  is  proof  of  damage  sustained  to  the  amount 
indorsed  on  the  writ,  and  that  it  is  for  the  defendant  to  cut 
down  the  damages  if  he  can. 


L.  M.  ft-  P. 
1850, 

Rbgima 

9. 

Sheriff  of 
Lkicbster- 

SHIES. 


Channel!,  Serjt,  and  H.  Hill,  in  support  of  the  rule.  It 
is  admitted  that  the  return  is  insufficient  and  that  the 
plaintiff  is  entitled  to  an  attachment;  but  the  question  is 
whether,  since  the  Legislature  has  expressed  an  inten- 
tion that  the  liability  of  the  sheriff  shall  not  extend 
beyond  the  amount  of  the  injury  actually  sustained  from 
the  escape,  the  Court  will  impose  a  different  liability  upon 
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him.  It  is  clear  that  if  the  plaintiff  had  resorted  to  an 
action,  he  would  have  recovered  no  more  than  the  value  of 
the  detention  of  the  defendant ;  Clifton  v.  Hooper  (a) ;  and 
he  ought  not  to  recover  more  because  he  has  adopted 
another  remedy. 


Wilde,  C.  J. — This  case  comes  before  us  upon  two  grounds. 
First,  a  contempt  of  the  authority  of  the  Court  has  been 
committed,  in  not  using  due  diligence  in  executing  its 
process;  and  the  Court  has,  therefore,  to  vindicate  its 
authority.  In  doing  this,  it  has  always  been  in  the  habit 
of  inquiring  what  injury  has  been  done  to  the  suitor,  and 
measuring  the  fine  to  be  imposed  for  the  contempt  by  the 
extent  of  that  injury.  The  questions,  therefore,  in  this 
case  are,  first,  what  fine  we  are  to  impose  upon  the  sheriff 
for  his  contempt;  and  next,  in  measuring  the  amount  of 
that  fine,  by  how  much  it  ought  to  be  increased  in  respect 
of  the  injury  sustained  by  the  plaintiff  In  considering 
the  latter  question,  some  assistance  is  afforded  to  us  by  the 
Legislature,  which  has  pointed  out  how  we  are  to  exercise 
our  discretion.  For  a  long  time  the  rule  was,  that  the 
plaintiff  should  recover  from  the  sheriff  the  amount  of  the 
debt;  but  as  this  was  productive  of  much  injustice,  the 
Legislature  passed  a  law  directing  that  the  remedy  should 
be  damages  for  the  amount  of  the  injury  really  sustained. 
The  Court  should,  therefore,  attend  to  this  provision  of  the 
Legislature,  and  be  guided  by  it  in  measuring  the  amount 
of  the  fine.  Certain  materials  are  now  laid  before  us  for 
the  purpose  of  enabling  us  to  estimate  the  amount  of  in- 
jury suffered  by  the  escape:  but  they  are  of  a  most 
uncertain  and  unsatisfactory  nature;  for  they  are  brought 
before  us  by  affidavit, — a  mode  of  adducing  evidence  which 
affords  no  means  of  extracting  the  truth  from  unwilling 
witnesses,  and  leaves  every  one  at  liberty  to  state  as  much 


(a)  6  Q.  B.  468. 
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or  as  little  of  the  truth  as  he  pleases.  It  therefore  seems 
to  us,  that  the  proper  and  just  course  to  pursue  will  be  to 
let  the  attachment  stand  over,  with  liberty  for  the  plaintiff 
to  bring  an  action  against  the  sheriff  At  the  same  time, 
considering  that  the  plaintiff  has  sustained  an  injury,  and 
that  he  ought  to  have  the  assistance  of  the  Court,  we  shall, 
if  the  plaintiff  should  prefer  a  reference,  he  ready  to  con-* 
sider  how  far  it  may  be  proper  to  grant  it,  This,  of  course, 
will  not  prevent  the  parties  from  doing  that  which  good 
sense  would  suggest  that  they  should  do,  viz.,  come  to 
some  compromise.  This  rule  will,  therefore,  be  enlarged 
till  further  order;  the  plaintiff  to  be  at  liberty  to  bring  an 
action  against  the  sheriff,  who  shall  plead  the  general  issue 
only,  and  admit  the  judgment,  execution,  caption  and 
escape.  If  the  declaration  be  objectionable  in  point  of  form, 
the  defendant  may  apply  to  a  Judge  at  Chambers;  the 
question  of  mala  fides  not  to  be  raised ;  the  judgment  to  be 
entered  as  of  this  day ;  and  no  writ  of  error  to  be  brought 
on  account  of  the  discrepancy  which  will  thus  appear  upon 
the  record ;  without  prejudice,  however  (counsel  on  both 
sides  consenting),  to  either  party  tendering  a  bill  of  excep* 
tions  or  moving  for  a  new  trial 
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The  rest  of  the  Court  concurred. 


(a)  In  the  same  Term  (June  11) 
it  was.  by  consent  of  counsel, 
made  one  of  the  terms  of  the  role 


Rule  accordingly  (a). 

that  the  action  should  not  abate 
by  reason  of  the  death  of  the 
sheriff* 
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Hand  v.  Daniels. 


[In  the  Common  Pleas. 


Coram  Wilde,  C.  J.,  tMaule,  J.,  Cresswell,  J.9  and 

Talfourd,  J.] 

The  affidavit  J.  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause 

a  rule  for  a  why  a  suggestion  should  not  be  entered  upon  the  roll  to 

dMm^pfab-  deprive  him  of  costs,  "  the  verdict,"  in  the  language  of  the 

d°f  th**  "^  "  f°und  f°r  ^  Pontiff  on  the  trial  of  the  cause,  being 

County  Courts'  for  a  sum  less  than  20/.,  and  for  the  recovery  of  which  a 

that  at  the '  plaint  might  have  been  entered  in  the  County  Court." 

c!lm0efnwe.  The  affidavit  of  **»  defendant,  upon  which  the  rule  was 

mentofthe  granted,  after  statins  that  the  action  was  in  detinue,  and 

action,  plaintiff  °  i 

dwelt  at  A.,  that  a  verdict  had  been  found  for  the  plaintiff  for  4L  10*., 

mile  of  B.,  the  proceeded  in  the  following  words :  "  that  at  the  time  of  the 

d^d"56  °f  commencement  of  this  action,  and  thence  hitherto  up  to  the 

Held  insuf-  time  of  s wearing  this  affidavit,  the  deponent  carried  on  his  busi- 

ficient  because 

it  did  not  shew  ness  of  auctioneer  at  42,  Keppel  Street,  Russell  Square,  which 
described  u*  ls  8ituate  *n  the  district  of  the  Bloomsbury  County  Court  of 
the  defendant's  Middlesex,  and  that  at  the  time  of  the  commencement  of  this 

residence  was 

his  residence  action  the  plaintiff  dwelt  at  3,  Euston  Square,  in  the  county 
the  commence-  °f  Middlesex,  which  is  situate  within  one  mile  from  Harman 

ment  of  the 
action. 

Where  the  Court  discharge  such  a  rule  by  reason  of  the  insufficiency  of  the  affidavit  in 
support  of  it,  the  defendant  will  not  be  permitted  to  renew  his  application. 

Semble,  per  Maule,  J.,  that  detinue  is  an  action  of  contract  and  not  of  tort 


Whether  the  County  Courts  have  jurisdiction  in  cases  of  detinue,  quart, 

'  ey  can,  like  the  superior  Courts,  award  a  deliver 
a  distringas  to  seise  the  lands  of  the  defendant,  or  whether  they  can  only  give  damages  for  the 


If  they  have,  whether  they  can,  like  the  superior  Courts,  award  a  delivery  of  the  chattel  and 

distringas  to  se" 
detention,  quare. 

If  they  can  only  give  damages,  whether  the  plaintiff  in  an  action  of  detinue  in  the  superior 
Courts  obtaining  a  verdict  for  less  than  5L,  can  be  deprived  of  his  costs  under  the  County  Courts' 
Act,  quart. 

A  rule  nisi  to  enter  a  suggestion  to  deprive  plaintiff  of  costs  under  the  County  Courts*  Act, 
stated  as  the  ground  for  the  suggestion,  that  the  verdict  found  for  the  plaintiff  was  for  a  sum  less 
than  202.,  and  for  which  a  plaint  might  have  been  entered  in  the  County  Court  Whether  such 
a  rule  be  bad  on  the  face  of  it  where  the  action  is  in  tort,  quctre. 
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Street,  Gray  s  Inn  Road,  in  the  said  county  of  Middlesex,    L-  M-  &  r- 
the  residence  of  this  deponent" 


L.  Thomas  shewed  cause.  There  is  a  preliminary  objec- 
tion to  the  rule  itself.  The  statement  in  the  rule,  that  the 
verdict  was  for  less  than  20£,  is  not  inconsistent  with  the 
fact  that  the  County  Court  had  no  exclusive  jurisdiction 
over  the  cause  of  action ;  for  the  action  was  in  tort,  and  the 
verdict  may  have  been  for  less  than  20/.,  but  more  than  5/., 
the  limit  of  the  exclusive  jurisdiction  of  those  Courts  in  tort. 
[Maule,  J. — Is  detinue  tort  ?]  The  better  opinion  is,  that 
it  is ;  1  Chit  Plead.,  135,  7th  ed.  [Maule,  J.— I  should 
have  thought  that  the  maxim,  noscitur  a  socio,  was  decisive 
on  the  point  If  detinue  be  an  action  of  tort,  how  do  you 
account  for  that  which  is  perfectly  well  known,  viz.,  that 
counts  in  debt  and  detinue  may  be  joined,  which  would  be 
preposterous  if  the  one  were  contract  and  the  other  tort.  On 
the  other  hand,  there  is  no  difficulty  in  treating  detinue  as 
an  action  of  contract.  The  difficulty  alluded  to  by  Mr. 
Chitty,  "that  detinue  lies,  although  the  defendant  wrong- 
fully became  the  possessor"  of  the  chattel  "  in  the  first  in- 
stance, without  relation  to  any  contract,"  may  be  explained 
by  considering  the  plaintiff  as  waiving  the  tort  and  treating 
the  defendant  in  the  more  favourable  situation  of  a  per- 
son who  rightly  became  possessed  of  the  chattel  in  the 
first  instance,  and  as  complaining  only  of  the  wrongful 
detention.  Wilde,  C.  J. — But  even  assuming  that  detinue 
is  an  action  of  tort,  the  objection  to  the  rule  does  not 
appear  sustainable.  Is  it  necessary  in  any  case,  except 
in  rules  for  setting  aside  awards  (which  are  specially  pro- 
vided for  (a)  ),  that  a  rule  should  set  forth  the  grounds  upon 
which  it  is  granted?]  Perhaps  not;  but  if  the  rule  purports 
to  set  them  forth,  it  should  do  so  correctly. 

Next,  the  County  Court  has  no  jurisdiction  in  cases  of 
detinue,  and  the  plaintiff  therefore  is  not  to  be  deprived  of 

(a)  See  Reg.  East.  Term,  2  Geo.  4,  Q  B.,  4  B.  &  A.  539. 
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F{\H%ftJ      *"8  coet8,     ^e  judgment  which  the  superior  Courts  award 

— ~ in  detinue  is,  that  the  chattel  shall  be  restored,  or  its  value 

Hand  . 

v.  paid;  and,  further,  that  the  sheriff  distrain  the  lands  of  the 

defendant  until  the  chattel  be  delivered  up,  or  its  value 
levied  out  of  the  rents  and  profits.  The  County  Court  has 
no  means  of  enforcing  the  specific  delivery  of  the  chattel  as 
the  superior  Courts  have,  by  means  of  this  distringas,  and 
it  would  be  a  great  hardship  on  a  plaintiff  if  he  were 
deprived  of  his  costs  incurred  in  obtaining  a  remedy  which 
the  County  Court  could  not  afford  him.  The  Legislature 
intended  to  deprive  a  plaintiff  of  costs  only  where  he  resorts 
to  an  expensive  tribunal  for  a  remedy  which  can  be  obtained 
in  a  cheap  one. 

At  all  events,  the  defendant's  affidavit  is  insufficient.  It 
does  not  state  that  the  plaintiff  resided,  at  the  time  of  the 
commencement  of  the  suit,  within  twenty  miles  from  the 
{dace  where  the  defendant  resided  at  that  time;  but  only 
that  he  dwelt  within  a  mile  from  the  present  residence  of 
the  defendant. 

Macnamara,  in  support  of  the  rule.  The  objection  to 
the  rule  is  not  well  founded.  Detinue  is  clearly  an  action 
of  contract,  otherwise  that  action  would  offer  the  anomaly 
pointed  out  by  Mr.  Justice  Maule,  of  a  joinder  of  counts  in 
tort  and  contract  [Maule,  J. — It  is  quite  clear  that  an 
action  of  debt  might  be  brought  for  a  chattel,  if  it  be  not 
specific,— for  a  robe,  for  example,  for  a  corn  rent,  for  fish  (a). 
If  a  man  had  a  claim  to  the  tenth  of  every  fish  which 
another  man  caught,  and  also  claimed  a  part  of  a  specific 
fish,  it  is  natural  that  he  should  be  allowed  to  join  those 
demands  together  in  one  action.] 

Next,  detinue  is  within  the  jurisdiction  of  the  County 
Courts.  It  is  not  excepted  from  the  operation  of  the  58th 
section  of  the  9  &  10  Vict.  c.  95,  which  enacts,  that  all 
pleas  of  personal  actions  where  "  the  debt  or  damage "  is  not 

(a)  See  Brikhed  v.  Wilson,  Dyer,  24  b,  and  Com.  Dig.  (A.  5.) 


Daniels. 
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more  than  20£,  may  be  brought  in  the  County  Court     It    L-  M-  fr  ?• 
has  been  held,  that  detinue  is  within  the  3  &  4  Win.  4,  '■ — 

Hand 

c.  42,  8.  17,  which  authorizes  the  trial  of  causes  by  the  _  v. 
sheriff  (a).  [Talfourd,  J. — But  there  the  words  are  "debt 
or  demand."]  It  is  submitted,  that  the  County  Court  may 
order  the  specific  delivery  of  the  chattel,  and  award  also  the 
distringas  to  enforce  it,  in  the  same  way  as  the  superior 
Courts,  for  although  no  form  of  such  judgment  has  been 
settled  by  the  Judges,  the  78th  section  directs,  that  "  in  any 
case  not  expressly  provided  for"  by  the  act, "  or  by  the  said 
rules,  the  general  principles  of  practice  in  the  superior 
Courts  of  common  law  may  be  adopted  and  applied,  at  the 
discretion  of  the"  County  Court  "  Judges,  to  actions  and 
proceedings  in  their  several  Courts."  It  has  been  held  by 
this  Court  in  EUis  v.  Watt(b\  that  a  summons  in  the 
nature  of  a  scL  fa.  might  be  taken  out  in  the  County 
Courts,  although  the  rules  settled  by  the  Judges  for  the 
practice  of  those  Courts  make  no  provision  on  the  subject. 
At  all  events,  the  plaintiff  may  recover  in  the  County 
Court  damages  for  the  detention  of  the  chattel,  even  if  he 
cannot  recover  the  chattel  itself  and  that  is  enough  to 
disentitle  him  to  costs  if  he  sues  in  the  superior  Courts. 
[Wilde,  C.  J. — Is  the  plaintiff  to  be  deprived  of  the  means 
of  recovering  his  property  when  its  value  is  less  than  20i, 
or  at  least  to  be  punished  by  the  loss  of  his  costs  if  he 
endeavours  to  recover  it  ?] 

The  affidavit  shews  with  reasonable  certainty,  that  at  the 
time  of  the  commencement  of  the  action  the  plaintiff  dwelt 
within  twenty  miles  of  the  place  where  the  defendant  dwelt 
at  that  time.  The  words,  "  at  the  time  of  the  commence- 
ment of  this  action,"  override  the  whole  sentence.  But  even 
if  the  affidavit  be  defective  in  this  particular,  it  shews  a 
prim&  facie  case  for  a  rule  for  a  suggestion  under  the 

(a)  See  Walker  v.  Needham,  3  (b)  Com.  Pleas,  Mich.  Term, 

M.  &  G.  557 ;  S.  C.  1  Dowl.  220,      1849.    This  case  will  be  reported 
N.  S.;  4  Scott,  N.  R.  222.  in  7  D.  &  L. 
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Volume  i.      County   Courts'    Act,    and    that    is   enough ;  Hayter  v. 
1850'       FuhXa). 


Hand 

v. 

Daniels. 


Wilde,  C.  J. — That  case  was  overruled  last  Term  by 
this  Court  (b).  The  affidavit  is  clearly  bad  How  could 
perjury  be  assigned  upon  it  if  it  turned  out  that  the 
defendant  had  only  removed  yesterday  to  the  place  which 
he  describes  as  his  residence  ? 

Macnamara  asked  leave  to  renew  the  application  upon 
an  amended  affidavit,  and  stated  that  such  leave  had  been 
granted  in  two  or  three  instances,  by  the  Court  of 
Exchequer  (c). 

Wilde,  C.  J. — To  grant  such  an  indulgence  would  lead 
to  very  great  inconvenience.  If  it  is  allowed  in  two  or 
three  cases,  as  it  is  said  to  have  been  by  the  Court  of 
Exchequer,  it  will  soon  be  allowed  in  two  or  three  dozen 
cases,  and  finally,  in  every  case.  There  is  no  difficulty  in 
making  an  affidavit  in  the  ordinary  form;  and  the  least 
care  would  have  prevented  such  an  error  as  the  present 
If,  however,  attorneys  or  their  clerks  will  not  take  the 
trouble  to  inform  themselves  properly,  parties  must  suffer 
the  consequences. 


The  rest  of  the  Court  concurred. 


Rule  discharged. 


(a)  6  D.  &  L.  355  ;   S.  C.  6      p.  364. 

C.  B.  568.  (c)  See  Parry  v.  Davie*,  ante, 

(b)  See  Kirby  v.  Hickson,  ante,      p.  379. 


i       •     »  • 
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Harlow  v.  Winbtanley.  May  29. 

[Bail  Court     Coram  Wigktman,  J.] 

J.  PATERSON  moved,  on  behalf  of  the  plaintiff,  to  Where  an 
make  an  order  of  reference  of  the  borough  Court  of  record  ference  made 
of  Derby,  a  rule  of  this  Court  Soi^T^rd 

The  order  of  reference  was  sealed  with  the  seal  of  the  by  consent, 
Court,  and  was  made  "  upon  hearing  the  attornies  on  both  clause  that  it 
sides,  and  by  their  consent,"  and  referred  all  matters  in  "^©of  tWs 
difference  in  the  cause  in  the  borough  Court  to  the  award  Court»  ***  *}** 

.  consent  of  the 

of  R.  G.,  &c  It  contained  a  clause,  "  that  this  order  may,  parties  was 
at  the  option  of  either  party,  be  made  a  rule  of  her  Majesty's  by  affidavit, 
Court  of  Queen's  Bench."    The  order  was  annexed  to  an  ^^^L 

upon  motion* 

affidavit  made  by  the  attorney  for  the  plaintiff,  "  that  the  directed  it  to 

.be  made  a  rule 

deponent,  as  the  attorney  in  this  cause  for  the  said  plaintiff,  of  Court 
and  John  Flewker,  as  the  attorney  in  this  cause  for  the 
above  named  defendant,  did,  on  the  8th  day  of  October 
last,  severally  consent  to  the  making  the  order  of  reference 
of  that  date  hereunto  annexed:  and  that  the  said  order 
is  an  order  of,  and  is  duly  sealed  with  the  seal  of  the 
Court,"  &c. 

Patersan.  The  only  difficulty  is,  that  it  may  be  said 
that  this  is  an  application  to  enforce  the  order  of  an  inferior 
Court,  by  making  it  a  rule  of  this  Court;  but  it  is  sub- 
mitted, that  as  the  order  is  made  by  consent,  and  there  is 
an  express  clause  in  it  authorizing  the  application,  it  may 
be  treated  as  a  mere  submission  to  reference  by  agreement 
of  the  parties,  and  so  come  within  the  ordinary  rule. 

Master  Bunce  stated  that  cases  had  occurred  where,  in 
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Vchau  L      actions  in  the  Common  Pleas,  a  clause  had  been  inserted  in 

— — - —  the  order  of  reference  authorizing  the  order  to  be  made  a 

Harlow  ~ 

v.  rule  of  this  Court,  by  mistake  for  the  Court  of  Common 

Pleas,  and  the  order  was  so  made  accordingly  (a). 

Wightman,  J. — I  think  that  in  granting  this  application 
I  need  not  consider  whether  it  is  in  effect  enforcing  an 
order  of  an  inferior  Court  1  shall  treat  it  as  the  ordinary 
case  of  a  reference  by  agreement  of  the  parties,  containing 
a  clause  authorizing  the  submission  to  be  made  a  rule 
of  Court 

Application  granted. 

(a)  See  MUttead  v.  Craufteld,  9  Dowl.  124. 


May  1,31.  In  re  Toby,  Gent,  one,  &c. 

[In  the  Queen's  Bench. 

Coram  Lord  Campbell,  C.  J.,  Patteson,  J.,  Wightman,  J.9 

and  Erie,  JJ] 

The  9  &  io  A  RULE  had  been  obtained  in  Michaelmas  Term,  1849, 

b.  91,  does  not  calling  upon  W.  Clifford  Shirreff  to  shew  cause  why  an 

i^  thmin  order  of  Wightman,  J.,  dated  the  5th  of  June  in  the  same 

mentioned,  the  year,  should  not  be  rescinded,  and  why  the  Master  of  the 

remuneration      "  in  1  .  •  j*       1  *u      *  n 

which  an  at-  Court  should  not  review  his  taxation  of  a  bill  of  costs  of 
rewCTfrom  Toby,  an  attorney;  and  why  Shirreff  should  not  refund 
his  client,  in      certain  sums  of  money  that  had  been  levied,  or  so  much 

respect  of  a  J 

suit  in  the         thereof  as  the  Master  had  found  to  have  been  overpaid* 

The  following  facts  appeared  upon  the  affidavits  in  sup- 
port of  the  rule.  A  person  of  the  name  of  Shirreff  had 
employed  one  John  Toby  as  his  attorney,  to  commence 
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and  carry  on  an  action  in  the  County  Court,  in  which  the 
plaintiff  obtained  a  judgment  for  5L  and  costs.  Toby 
delivered  a  bill  of  costs  "in  and  about  the  said  action" 
which  amounted  to  22/.  6s.  lid.,  after  giving  credit  for 
111  Ss.  7<£,  the  damages  and  costs  received  from  the  de- 
fendant (a)  Shirreff  paid  the  bill  under  the  threat  of  an 
action;  but  having  subsequently  made  an  ineffectual  appli- 
cation to  him  for  a  return  of  part  of  the  sum  so  paid,  on 
the  ground  that  Toby  was  not  entitled  to  certain  charges 
which  he  had  made  in  the  action  in  the  County  Court, 
had  obtained  an  order  for  the  taxation  of  the  bill  of  costs. 
The  following  is  a  copy  of  the  Master's  allocatur: — 


L.  M.frP. 

1850. 

In  re 
Toby. 


Amount  of  Mr.  Toby's  bill 
Deduct  by  taxation 


£    s.    d. 

-  22    5  11 

-  13  17     2 


Deduct  costs  of  taxation,  more  than  one-sixth  having 
been  taken  off  .... 


8    8    9 


6     14 


2  7  5 
Amount  due  from  Mr.  Toby  to  Mr.  Shirreff  on  cash  account  22  5  11 
Amount  to  be  refunded  by  Mr.  Toby  to  Mr.  Shirreff       -    19  18    6 


This  sum  had  been  refunded  under  protest 


C.  H.  Scotland  shewed  cause. 


Atherton,  in  support  of  the  rule. 


The  9  &  10  Vict  c.  95,  s.  91 ;  Ex  parte  Green,  in  re 


(a)  The  affidavits  did  not  shew 
what  were  the  items  in  Mr.  Toby's 
bill  of  costs.  Whether  for  charges 
incurred  prior  to  the  commence- 
ment of  the  suit,  (see  Keighky  v. 
Goodman,  ante,  p.  204),  or  be- 
tween that  time  and  "  the  appear- 
ing or  acting"  in  the  County 
Court;  or  since  those  periods. 


They  only  stated  that  he  was 
employed  by  Shirreff  as  his  at- 
torney to  commence  and  carry 
on  an  action  in  the  County  Court ; 
that  he  did  so;  and  delivered  a 
bill  of  costs  of  hie  charges,  &c, 
"  in  and  about  the  said  action," 
amounting  to  22/.  5*.  lid. 
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Volume  l.       Clipperton  (a),    and   Keighley   v.    Goodman  (6),    were    re- 
-  ferred  to. 


In  re 
Toby. 


Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the 
Court. — This  was  an  application  to  rescind  a  Judge's  order 
for  the  taxation  of  the  bill  of  costs  of  Mr.  Toby,  an  attor- 
ney, for  business  done  in  a  suit  in  a  County  Court;  to  refer 
the  bill  to  the  Master  to  review  his  taxation ;  and  to  direct 
the  client  to  repay  what  had  been  refunded  to  him  under 
the  Master's  allocatur. 

The  question  was,  as  to  the  amount  of  costs  to  which  an 
attorney  was  entitled  in  respect  of  a  suit  in  the  County 
Court  It  appears  that  Mr.  Toby,  an  attorney  of  this 
Court,  had  been  retained  by  a  Mr.  Shirreff  to  conduct  a 
suit  for  him  in  one  of  the  County  Courts  established  under 
the  9  &  10  Vict  c.  95,  and  that  in  the  result  Mr.  Shirreff 
recovered  the  sum  of  Hi  8s.  7cL  for  the  debt  and  costs  in 
the  action ;  which  sum  was  paid  by  the  defendant  to  Mr. 
Toby,  as  the  plaintiff's  attorney.  Mr.  Toby  sent  in  a  bill 
of  costs  to  his  client,  in  which,  after  giving  him  credit  for 
lit  8*.  7d.,  the  debt  and  costs  recovered  from  the  defend- 
ant, there  remained  the  sum  of  102.  17s.  4rf.  due  to  Mr. 
Toby,  which  the  client  paid  to  him  under  the  apprehension, 
as  he  says,  of  being  sued  for  the  amount 

Upon  the  application  to  tax,  and  before  the  Master,  Mr. 
Shirreff,  the  client,  relied  on  the  decision  of  this  Court  in 
Ex  parte  Green  (a),  in  which  it  was  held  that,  under  the 
91st  section  of  the  County  Courts'  Act,  an  attorney  was 
restrained  from  recovering  more  than  15s.  for  his  services 
in  a  suit  in  one  of  those  Courts.  A  similar  question  subse- 
quently arose  in  the  Court  of  Common  Pleas  (b),  and, 
after  consideration,  that  Court  came  to  the  conclusion  that 
the  restraining  clause  of  the  act  applies  only  to  appearing 
and  acting  as  an  attorney  in  Court,  and  not  to  his  services 
out  of  Court  and  for  advising  and  getting  up  the  case. 

(a)  Q.  B.,  Trin.  Vac.  1848,  cited  from  12  Jur.  1044. 

(b)  Ante,  p.  204. 
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The  91st  section  is  not  very  clearly  worded  :  the  object    L'J££  P' 
of  the  act  was  to  enable  parties  to  carry  on  suits  for  amounts  ~ 


In  re 

not  exceeding  20L  at  comparatively  small  expense ;  but  as  Toby. 
the  words  of  the  section  are  certainly  capable  of  the  con- 
struction put  upon  them  by  the  Court  of  Common  Pleas, 
and  hardship  may  in  some  cases  arise  from  the  narrower 
construction  adopted  by  this  Court  in  the  case  of  Ex  parte 
Green,  we  feel  disposed,  on  consideration,  to  adopt  the 
same  conclusion;  more  especially  as  it  is  most  important 
that  the  practice  should  be  uniform.  We  therefore  think 
that  the  rule  should  be  absolute,  not  for  rescinding  the 
order  of  the  Judge,  but  for  a  review  of  the  taxation  and 
for  repayment  to  Mr.  Toby  of  any  sum  he  may  have  been 
obliged  to  pay  to  Mr.  Shirreff  beyond  what,  on  a  review  of 
the  taxation,  the  Master  finds  ought  to  have  been  paid. 

Rule  accordingly. 


Bryan  v.  Child  and  Farmer.  MayZ\. 

[In  the  Exchequer  of  Pleas, 

Coram  Pollock,  C.  2?.,  Alderson,  2?.,  Rolfe,  B.,  and 

Flatty  B.] 

1  RESPASS  for  breaking  and  entering  a  dwelling-house  A  Judge's 
of  the  plaintiff  and  seizing  and  taking  away  goods  and  by  consent  by 

Plea,  justifying  under  a  fi.  fa.  against  the  plaintiff's  goods  becoming 
indorsed  to  levy  1492.,  issued  upon  a  judgment  recovered  valid  as  against 
by  the  defendant,  Farmer,  against  the  plaintiff  for  146i  in  noTfiled  inmir- 
the  Common  Pleas.  ^3°vt. 

c.  106,  s.  137. 
SembU,  that  that  section  makes -the  Judge's  order  "null  and  void"  only  in  the  event  of  the 
trader  becoming  bankrupt ;  but  even  then,  not  as  against  him. 
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Replication, — after  stating  that  the  plaintiff  was  a  trader 
within  the  meaning  of  the  Bankrupt  Law  Consolidation 
Act,  1849, — that  a  Judge's  order  was  made  in  the  said 
action,  by  which  it  was  ordered,  by  consent,  that  upon 
payment  of  146/1  with  interest  and  costs  by  certain  instal- 
ments, all  further  proceedings  should  be  stayed,  and  in 
case  of  default  in  the  payment  of  any  of  the  instalments, 
the  defendant,  Farmer,  should  be  at  liberty  to  sign  final 
judgment  and  issue  execution,  &c. ;  that  the  said  judgment 
was  afterwards  signed  in  pursuance  of  the  said  Judge's 
order,  and  was  not  founded  upon  or  authorized  by  any 
other  order  or  proceeding  whatever;  "  that  the  said  Judge's 
order,"  &c, "  was  and  is  a  Judge's  order  made  by  consent,  and 
given  after  the  commencement  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  by  the  plaintiff,  so  being  such  trader 
as  aforesaid  and  whilst  he,  the  plaintiff,  was  such  trader  as 
aforesaid,  in  a  personal  action  in  which  he,  the  now  plain- 
tiff, was  defendant,  and  whereby  the  said  now  defendant, 
W.  Farmer,  the  plaintiff  in  such  action,  was  authorized,  at 
some  future  time  after  the  making  of  the  said  order,  to  sign 
judgment  and  issue  execution  in  such  action  according  to 
and  within  the  meaning  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  aforesaid,  and  that  the  said  action  in  which 
the  said  order  was  so  made  was  and  is  in  the  Court  of 
Common  Pleas ;  that  no  true  or  any  copy  whatsoever  of 
the  said  Judge's  order,  together  with  an  affidavit  of  the 
time  of  such  consent  being  given  as  aforesaid,  and  a 
description  of  the  residence  and  occupation  of  the  now 
plaintiff,  so  being  the  defendant  in  such  action  as  aforesaid, 
was  filed  with  the  officer  acting  as  clerk  of  the  docquets 
and  judgments  in  the  Queen's  Bench,  at  any  time  within 
twenty-one  days  next  after  the  making  of  the  said  order,  in 
like  manner  as  a  warrant  of  attorney  in  any  personal  action, 
and  a  cognovit  actionem  given  by  any  defendant  in  any 
personal  action,  or  copies  thereof,  and  affidavits  of  the 
execution  thereof  respectively,  might  or  could  be  filed 
with  the  said  clerk  within  the  space  of  twenty-one  days 
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after  such  warrant  of  attorney  or  cognovit  actionem  should    L.  M.fP. 

1850 

have  been  executed,  or  in  any  other  manner,  or  at  any  - 


Hryaw 
other  time  whatever,  either  before  or  since  the  signing  of  «. 

the  said  judgment  and  issuing  the  said  execution  thereon,  — <5S3Lr. 
as  by  the  statute  in  such  cases  made  and  provided  is  re* 
quired;  whereby,  and  by  reason  of  the  several  premises 
aforesaid,  the  said  Judge's  order,  the  said  judgment  so 
entered  up  thereon,  and  the  said  execution  so  issued  on 
such  judgment  as  aforesaid,  were  and  are  respectively  null 
and  void  to  all  intents  and  purposes  whatsoever."  Verifi- 
cation. 

Special  demurrer  and  joinder. 

Martin  {Brett  with  him),  in  support  of  the  demurrer. 
The  question  is,  whether,  if  a  Judge's  order  to  enter  up 
judgment  given  by  a  trader  subject  to  the  Bankrupt  Laws 
be  not  filed,  the  order  and  the  judgment  signed  upon  it, 
together  with  the  execution,  are  void,  under  12  &  13  Vict 
c.  106,  s.  137,  even  though  the  trader  do  not  afterwards 
become  bankrupt  The  plaintiff  must  contend  that  the 
effect  of  that  section  is  to  make  the  order  void,  not  only 
against  the  assignees,  or  those  who  claim  under  them  in 
the  event  of  a  subsequent  bankruptcy,  but  against  all  the 
world.  In  order  to  ascertain  the  intention  of  the  Legisla- 
ture in  the  new  act,  the  earlier  enactments  as  to  warrants 
of  attorney  must  be  referred  to.  By  3  Geo,  4,  c.  39,  s.  1, 
the  holder  of  a  warrant  of  attorney  to  confess  judgment  is 
enabled  to  file  it ;  and  the  2nd  section  provides,  that  if  after 
the  expiration  of  twenty-one  days  after  the  execution  of 
the  warrant  of  attorney  the  person  giving  it  should  become 
bankrupt,  then,  unless  the  warrant,  or  a  copy  thereof,  should 
have  been  filed  within  twenty-one  days  from  its  execution, 
or  unless  judgment  should  have  been  signed  or  execution 
issued  on  it  within  the  same  period,  such  warrant  of  attor- 
ney, and  the  judgment  and  execution,  should  be  "deemed 
fraudulent  and  void  against  the  assignees  under  such  com- 
mission, and  such  assignees  shall  be  entitled  to  recover 
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back  and  receive,  for  the  use  of  the  creditors  of  such  bank- 
rupt at  large,  all  and  every  the  monies  levied  or  effects 
seized  under  and  by  virtue  of  such  judgment  and  execu- 
tion." The  6  &  7  Vict  c.  66,  requires  that  an  index 
book  shall  be  kept  in  addition  to  the  book  required  by 
the  former  act  The  137th  section  of  the  12  &  13  Vict 
c.  106,  enacts,  that  "  every  Judge's  order  made  by 
consent  given"  "by  any  such  trader  defendant  in  any 
personal  action,  and  whereby  the  plaintiff"  "shall  be 
authorized"  "to  sign  or  enter  up  judgment,  or  to  issue  or 
take  out  execution  in  such  action,"  "  in  case  the  action  in 
which  such  order  shall  be  made  shall  be  in  the  Court  of 
Queen's  Bench,  or  in  case  the  action  wherein  the  same  is 
made  shall  be  in  any  other  Court,  a  true  copy  of  such  order 
shall,  together  with  an  affidavit  of  the  time  of  such  consent 
being  given,  and  a  description  of  the  residence  and  occu- 
pation of  the  defendant,  be  filed  with  the  officer  acting  as 
clerk  of  the  docquets  and  judgments  in  the  said  Court  of 
Queen's  Bench  within  twenty-one  days  after  the  making 
of  such  order,  in  like  manner  as  a  warrant  of  attorney  in 
any  personal  action,"  &c,  "or  copies  thereof  and  affidavits 
of  the  execution  thereof  respectively,  may  be  filed  with  the 
said  clerk  within  the  space  of  twenty-one  days  after  such 
warrant  of  attorney,"  &c,  "shall  have  been  executed; 
otherwise  such  Judge's  order,  and  any  judgment  signed  or 
entered  up  thereon,  and  any  execution  issued  or  taken  out 
on  such  judgment,  shall  be  null  and  void  to  all  intents  and 
purposes  whatever."  The  section  then  goes  on  to  enact, 
that  the  two  former  acts,  3  Geo.  4,  c.  39,  and  6  &  7  Vict 
c  66,  shall  apply  to  such  Judges'  orders.  The  simple 
question  is,  whether  the  words  "  null  and  void  to  all  intents 
and  purposes"  mean,  as  in  the  former  act,  null  and  void 
only  against  creditors  in  the  event  of  the  trader  subsequently 
becoming  bankrupt,  or  whether  they  mean  null  and  void  as 
against  all  the  world.  The  former,  it  is  submitted,  is  the 
true  construction.  The  provision,  it  is  to  be  observed,  is 
found  in  an  act  relating  solely  to  bankrupts,  and  in  that 
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portion  of  the  act  which  relates  a  to  transactions  with  the     *»  **•  &  p* 

1  Qf«f) 

bankrupt,  and  executions  against  his  property,  up  to  the  — r — ' — 

time  of  the  bankruptcy,  or  within  a  limited  time  previously  v. 

thereto ;"  so  that  the  enactment  was  clearly  intended  to  be  ^  Another. 

limited  to  proceedings  in  bankruptcy,  and  to  protect  only 

the  creditors  of  a  trader  who  afterwards  became  bankrupt, 

and  not  others.     This  is  further  proved  by  the  provisions 

of  the  former  acts  on  the  subject  being  extended  to  this; 

shewing  that  they  were  passed  with  the  same  intention. 

The  object  of  all  the  Bankrupt  Laws  has  been  to  procure 

an  equitable  distribution  of  the  bankrupt's  estate  and  effects 

under  the  bankruptcy,  and  not  to  assist  the  rest  of  the 

world.     This  statute  must  be  viewed  in  the  same  light; 

and  looking  at  its  provisions  together  with  the  previous 

acts,  the  construction  for  which  the  plaintiff  must  contend 

cannot  be  correct,  and  the  replication  is  bad 

Gray,  in  Support  of  the  replication.  The  judgment 
signed  under  the  warrant  of  attorney  was  void,  by  reason 
of  the  Judge's  order  not  having  been  filed  pursuant  to 
sect.  137  of  the  12  &  13  Vict  c.  106.  The  Legislature 
had,  by  the  3  Geo.  4,  c.  39,  directed  that  a  warrant  of 
attorney  not  filed  according  to  the  provisions  of  that  act 
should  be  void  "against  the  assignees ;"  and  having  those 
words  before  them  in  framing  the  new  act,  they  do  not 
adopt  them,  but  use  the  much  more  general  words  "null 
and  void  to  all  intents  and  purposes  whatever."  These, 
therefore,  have  some  effect  different  from  the  words  used  in 
the  former  statute.  The  words  "such  trader"  must  mean 
a  trader  liable  to  the  Bankrupt  Act,  and  not,  as  contended 
on  the  other  side,  a  trader  who  afterwards  becomes  bank- 
rupt The  word  is  used  in  other  parts  of  the  act  as 
synonymous  with  a  person  subject  to  the  Bankrupt  Laws. 
Sect  65  declares  what  traders  may  be  bankrupts;  and 
sect  67  speaks  of  "any  trader,  liable  to  become  bankrupt, 
shall  depart  this  realm,"  &c.  In  sects.  75,  81,  82,  83,  84, 
85,  86,  90,  and  93,  the  word  "  trader"  clearly  means  person 

VOL.  I.  f  f  l,  m.  &  p, 
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Voium*  L      « liable"  "  to  become  bankrupt"   In  other  sections,  where  a 

— - —  different  meaning  is  intended,  the  word  used  is  not  trader 

v.  but  "  person,"  as  in  sect  97 ;  and  where  a  subsequent  bank- 

and  Another*  niptcy  is  contemplated  by  the  act,  the  word  "bankrupt"  is 
used.  Thus,  in  sect  133,  "  all  payments  really  and  boni  fide 
made  by  any  bankrupt,"  &c. ;  and  so  in  sects.  134  and  135* 
In  sects.  136  and  137,  the  word  is  suddenly  changed  to 
"trader."  [Alderson,  B. — By  sect  137  the  provisions  of 
the  former  act,  3  Geo.  4,  c.  39,  are  extended  to  the  Judge's 
orders  mentioned  in  that  section;  so  that  they  are  not  only 
void,  but  fraudulent  But  how  can  an  order  given  by  the 
defendant's  own  consent  be  said  to  be  fraudulent  against 
him?  According  to  your  construction,  any  trader  may 
afterwards  set  aside  his  own  acts  as  fraudulent  By  adding, 
after  "such  trader  defendant,"  the  words  " afterwards  be- 
coming bankrupt,"  the  whole  act  is  made  sensible  and 
intelligible.  Pollock,  C.  B.— The  preamble  of  the  20th 
head  is,  "  with  respect  to  transactions  with  the  bankrupt;* 
that  must  be  read  with  the  other  provisions.]  The  Legis- 
lature has  chosen  to  use  more  general  words  in  the  new 
act  than  in  the  former  one;  and  the  Court  ought  not  to 
confine  their  effect  It  is  for  the  benefit  of  the  world  at 
large  that  they  should  have  notice  whether  the  trader  is 
incurring  any  liabilities.  It  is  within  the  spirit  of  the 
Bankrupt  Laws  to  prevent  a  trader  getting  false  credit, 
and  to  take  care  that  his  estate  may  be  fairly  divided ;  but 
if  this  provision  is  to  be  operative  only  when  a  man  after- 
wards becomes  bankrupt,  the  object  of  the  act  will  be  de- 
feated. The  words  in  the  preamble  are  satisBed  by  apply- 
ing them  to  sects.  133  and  134,  and  need  not  be  extended 
further. 

Pollock,  C.  B. — The  question  raised  on  this  record  is, 
whether  under  the  act  12  &  13  Vict  c  106,  s.  137,  where 
a  person,  who  is  a  trader,  has  consented  to  a  Judge's  order 
to  enter  up  judgment,  but  the  order  has  not  been  filed,  as 
required  by  that  section,  and  judgment  has  been  entered  up 
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thereon  and  execution  had,  the  trader,  without  any  reference     L.M.fP. 
to  an  act  of  bankruptcy,  may  turn  round  and  say,  u  though 


T  .  Bryan 

I  consented  to  the  order  which  gave  you  leave  to  enter  up  „. 

judgment  and  issue  execution,  I  shall  now  treat  you  as  ^A^Sier. 
a  trespasser."  The  difficulty  of  coming  to  such  a  conclusion 
is  great,  and  is  much  increased  by  what  my  Brother 
Alderson  pointed  out  in  the  course  of  the  argument,  viz.  i 
that  if  we  hold  the  judgment  to  be  void,  we  must  also  hold 
it  to  be  fraudulent  within  the  3  Geo.  4,  c.  39 ;  as  the  same 
section  (137),  which  makes  it  void,  also  makes  that  act 
applicable  to  it.  To  hold  this  would  be  so  absurd  that  if  we 
are  not  bound  by  the  positive  words  of  the  Legislature  we 
cannot  come  to  such  a  conclusion.  The  question,  as  put  by 
the  other  side,  is,  how  we  are  to  construe  this  statute ;  and 
whether  the  preamble,  which  is  a  part  of  the  statute,  and 
heads  that  portion  of  it  which  is  contained  from  sections 
133  to  138,  inclusive,  is  to  be  incorporated  with  it  I  think 
it  must  be  read  in  conjunction  with  each  section ;  and  by  so 
reading  it  there  is  no  difficulty  in  deciding  this  question* 
The  preamble  is,  "with  respect  to  transactions  with  the 
bankrupt,  and  executions  against  his  property,  up  to  the 
time  of  the  bankruptcy  ;*  and  reading  section  137  in  con- 
junction with  this  preamble,  the  word  "trader"  will 
not  mean  any  trader  whatever,  but  any  trader  who 
becomes  bankrupt  To  read  it  without  the  preamble, 
would  not  be  to  read  it  as  we  are  bound  to  da  It  was 
suggested  in  argument,  that  the  words  "null  and  void," 
might  not  make  the  judgment  null  and  void  as  against  the 
person  giving  it;  but  I  do  not  found  my  judgment  on  that 
ground,  but  on  the  construction  of  the  statute,  under  which 
I  think  the  judgment  is  not  null  and  void  within  the  terms 
of  the  act,  the  trader  not  having  become  bankrupt 

Alderson,  B. — I  am  of  the  same  opinion.  If  we  look 
into  the  act  of  Parliament,  we  need  not  arrive  at  the 
grievous  absurdity  of  enabling  a  man  to  set  aside  as  void 
his  own  deliberate  act.     Looking  to  the  act  we  find  the 

f  f  2 
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provision  embodied  in  that  part  which  relates  to  bankrupts ; 
and  each  section  must  be  read  with  the  light  of  the  preamble 
reflected  upon  all  within  its  ambit. 

Rolfe,  B. — I  am  of  the  same  opinion.  I  think  the  true 
method  of  construction  requires  us  to  read  the  section 
together  with  the  preamble.  It  is  plain  that  this  is  neces- 
sary in  a  merely  grammatical  point  of  view ;  for  the  preamble 
ends  with  "  be  it  enacted,"  and  the  different  sections  make 
various  enactments.  But  those  words  are  not  continued 
throughout ;  and  though  it  is  true  they  are  to  be  found  at 
the  commencement  of  the  section  now  under  consideration, 
and  also  at  the  commencement  of  sections  136  and  138, 
they  are  not  in  sections  133,  134,  and  135,  which  would 
not  be  complete  without  the  preamble.  Independently 
however  of  that  ground,  I  should  say  on  authority  as  well  as 
on  principle,  that  it  is  our  duty  to  confine  the  enactment  to 
creditors  under  a  bankruptcy  only,  and  not  to  those  claiming 
under  the  acts  of  the  party.  The  statute  1  Eliz.  c  19, 
s.  5,  enacted,  that  certain  ecclesiastical  leases  should  be 
void;  but  the  Courts  have  always  held  such  leases  good 
against  the  lessor.  The  preamble  of  the  3  Geo.  4,  c.  39, 
recites,  that  "  injustice  is  frequently  done  to  creditors  by 
secret  warrants  of  attorney  to  confess  judgments  for  securing 
the  payment  of  money ;  whereby  persons  in  a  state  of 
insolvency  are  enabled  to  keep  up  the  appearance  of  being 
in  good  circumstances,  and  the  persons  holding  such  war- 
rants of  attorney  have  the  power  of  taking  the  property  of 
such  insolvents  in  execution  at  any  time,  to  the  exclusion  of 
the  rest  of  their  creditors ;"  then  the  act  goes  on  to  enact,  in 
section  3,  that  if  the  warrant  of  attorney  is  not  filed  within 
twenty-one  days  after  execution,  and  a  commission  of 
bankruptcy  issues  against  the  party  who  gave  it,  and  he  is 
declared  bankrupt,  the  warrant  of  attorney,  judgment,  and 
execution,  "shall  be  deemed  fraudulent  and  void  against 
the  assignees."  And  by  sect  4,  if  the  warrant  of  attorney 
is  given,  subject  to  a  condition  or  defeasance,  it  must  be 
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written  on  the  same  paper  as  the  warrant  of  attorney,  before     L  #.  j-  P. 
it  is  filed,  otherwise  the  warrant  of  attorney  "shall  be  null  - 


Bryan 

and   void   to  all    intents    and    purposes."    In   Morris  v.  ©. 

Mellin  (a),  in  which  the  question  arose  whether  the  latter  ^  XnoSier. 
section  applied  to  all  cases,  the  majority  of  the  Court  held, 
that  the  4th  section  was  to  be  confined  to  the  protection  of 
creditors  under  a  commission  of  bankruptcy,  and  that  it 
applied  only  to  such  warrants  of  attorney  as  fall  within  the 
former  sections  of  the  act.  Holroyd,  J.,  dissented  from  that 
view,  and  I  own  I  think  with  great  appearance  of  reason ; 
inasmuch  as  the  words  used  in  the  two  sections  are 
different, — those  in  sect  2  being,  "void  against  the  as- 
signees," and  those  in  sect  4,  "void  to  all  intents  and 
purposes."  The  same  question  arose  again  in  Bennett  v. 
Daniel  (b),  where  the  majority  of  the  Court  consisting  of 
the  same  Judges,  adhered  to  their  former  opinion ;  "my 
Brother  Parke,  however,  who  was  then  in  that  Court,  and 
had  taken  the  place  of  Holroyd,  J.,  dissented ;  but  expressly 
said  he  should  have  agreed  with  the  rest  of  the  Court, 
if  an  intention  different  from  the  ordinary  sense  of  the 
words  could  be  collected  from  other  parts  of  the  act. 
There,  although  the  words  are  in  the  one  section  limited, 
and  in  the  other  general,  it  was  held,  that  the  words  in  the 
4th  section  must  be  cut  down  by  what  went  before.  At  all 
events,  even  if  we  did  not  adopt  the  construction  referred 
to,  we  ought  still  to  hold  that  the  enactment  does  not  apply 
to  the  present  case. 

Platt,  B. — The  question  we  have  to  decide  is,  whether 
the  replication  is  good,  that  is,  whether  a  man  who  by  his 
own  deliberate  act  has  consented  to  a  Judge's  order  to  enter 
up  judgment,  may  defeat  it  The  object  of  all  the  Bankrupt 
Acts  is  to  procure  an  equitable  distribution  of  the  bankrupt's 
effects.  The  late  act  has  made  various  alterations  in  the 
proceedings,  but  it  still  relates  only  to  bankrupts.     This 

(a)  6  B.  &  C.  446  j  S.  C.  9  D.  &  R.  503.        (b)  10  B.  &  C.  500. 


438 


CASES  ON   POINTS  OF   PRACTICE,   &C. 


Volume  I. 
1850. 

Bryan 

9. 

Child 
and  Another. 


appears  without  adverting  to  the  title,  which  is  no  part  of 
the  act,  for  the  preamble  runs,  "  whereas  it  is  expedient  to 
amend  and  consolidate  the  laws  relating  to  bankrupts.9  It 
does  not  say  "  traders,"  but  "  bankrupts."  Then  the  act  is 
divided  into  different  heads,  and  the  preamble  of  those 
heads  must  be  referred  to  in  order  to  explain  the  clauses 
which  follow.  Bankruptcy  is  clearly  contemplated  in  the 
preamble  which  governs  sect  137 ;  but  if  this  were  not  so, 
I  agree  with  my  Brother  Rolfe,  that  the  intention  of  the 
act  is  to  distribute  the  effects,  and  to  protect  the  creditors  of 
a  bankrupt,  and  not  to  assist  others,  or  to  enable  a  trader  to 
set  aside  a  warrant  of  attorney  or  Judge's  order  given  by 
himself.  Warrants  of  attorney  have  always  been  watched 
with  great  jealousy  by  the  Legislature,  with  the  view  of 
protecting,  not  the  persons  who  give  them,  or  those  to 
whom  they  are  given,  but  other  creditors ;  and  to  secure  an 
equal  distribution  among  them. 

Judgment  for  the  Defendants. 


May  2.3. 


Graham  v.  Connell. 


The  Court 
has  no  juris- 
diction to 
rescind  the 
order  of  a 
Judge  at 
Chambers 
charging  stock 
or  shares 
under  1  &  2 
Vict  c.  1 10, 
8.  14  (a). 


[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.9  Alderson,  B.,  Rolfs,  2?.,  and 

Flatt,B.] 

IN  this  case  a  rule  had  been  obtained  last  Term,  calling 
on  the  plaintiff  to  shew  cause  why  two  orders  made  in  this 
cause  by  Talfourd,  J.,  and  Alderson,  B.,  respectively,  should 
not  be  rescinded. 

The  first  order,  dated  the  13  th  of  April,  ordered,  that 
unless  the  defendant  shewed  cause  within  a  week,  his  shares 
in  a  joint  stock  company,  called  the  Union  Bank  of  London, 
should  stand  charged  with  5,962£  4*.  3d. ;  and  the  second 

(a)  See,  however,  Robinson  v.  Burbidge,  ante  p.  94,  8. 
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enlarged  the  time  of  shewing  cause  for  a  month,  in  order  to    L-  *f*  J  p- 
enable  the  defendant  to  apply  to  the  Court  to  rescind  the 


Graham 

first  order.  v. 

CONNKLL. 

Upon  Willes  appearing  to  shew  cause, 

Pollock,  C.  B. — The  Court  has  no  power  to  interfere 
in  this  case.  It  has  not  an  universal  authority  over  orders 
made  by  Judges  at  Chambers.  In  Witham  v.  Lynch  (a),  this 
Court  refused  to  interfere  to  rescind  a  similar  order  to  the 
present 

Willes  referred  to  Brawn  v.  Bamford(b);  Fowler  v. 
Churchill  (c) ;  Morris  v.  Manesty  (d). 

Alderson,  B. — The  appeal  from  a  Judge  at  Chambers, 
lies  only  when  his  decision  relates  to  the  business  of  the 
Court  Where,  as  here,  it  has  no  relation  to  such  business, 
but  is  collateral,  there  is  no  appeal  to  the  Court,  unless  it  be 
expressly  given  by  act  of  Parliament  The  case,  however, 
may  be  heard  before  me ;  and  my  Brother  Parke  will  sit 
with  me  to  assist  me. 

Martin  and  G.  R.  Clarke  were  in  support  of  the  rule. 

The  case  stood  over  accordingly,  and  was  subsequently 
(June  11)  heard  before  Alderson,  B.,  Parke,  B.,  assisting, 
when  the  rule  was  discharged  (i). 

Rule  discharged. 

(a)  1  Exch.  391.  the  consent  of  the  directors,  were 

(b)  9  M.  &  W.  42;  S.  C.  1  "  shares"  in  a  "  public  company," 
Dowl.  361,  N.  S.  within  the  meaning  of  the  1  &  2 

(c)  11  M.  &  W.  57;  S.  C.  2  Vict.  c.  110,  s.  14.  Their  Lord- 
Dowl.  767,  N.  S.  ships,  however,  abstained  from 

(d)  7  Q.  B.  674.  expressing  any  opinion  on  this 

(e)  The  question  chiefly  dis-  point,  leaving  the  validity  of  the 
cussed  was,  whether  the  shares,  order  to  be  determined  by  the 
which  were  transferable  only  with  Court  of  Chancery. 
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•*"• l-  In  re  a  Plaint,  &c,  in  the  County  Court  of  Surrey, 

Between  Still 

and 
Booth. 

[Bail  Court.     Coram  Wightman  «/.] 

oT^tibttta  ^  RULE  had  been  obtained  in  last  Easter  Term  (May  8% 

was  issued  out  calling  on  the  defendant  to  shew  cause  why  the  writ  of 

Bag  Office  of  prohibition  issued  from  the  Petty  Bag  Office  of  the  Court 

ChaS^fa  of  Chancery,  bearing  date  the  26th  of  last  February,  to 

Vacation,  upon  prohibit  the  Judge  of  the  County  Court  of  Surrey,  the 

affidavit,  with-  clerk,  high  bailiff,  and  other  officers  of  the  said  County 

the  Court  or  Court,  from  proceeding  or  carrying  into  execution,  or  in 

disdoSed*114  anywise  giving  effect  to  or  proceeding  upon  the  judgment 

sufficient  between  the  above  named  parties,  should  not  be  quashed. 

ground  of  . 

prohibition  on        The  following  facts  appeared  upon  the  affidavits.     On 

IhrsC^urfwt  the  15th  of  May>  1849>  a  judgment  was  obtained  in 
it  aside  on         tne   above   plaint,   in  the    County   Court  of  Surrey,    for 

motion,  under  r  J  J 

the  12  &  13  the  recovery  of  debt  and  costs  by  instalments.  Before 
g.  39.         '     any  instalment  became  due,  the  defendant,  having  been 

co^nTorud  -  arrested  at  the  s11^  OT*  a  third  party,  petitioned  the 
mentfora         Court  of  Insolvent  Debtors,  under  the  1  &  2  Vict  c.  110, 

debt  against 

a  defendant  for  his  discharge ;  and  a  vesting  order  was  made  accord- 
Court  hety  ingty'  0°  the  ^th  °f  Jime>  and  after  the  first  instalment 
petitioned  for     y^  become  due,  he  filed  a  schedule  of  his  debts,  in  which 

and  obtained 

his  discharge  he  included  the  debt  and  costs  due  in  this  action.  On 
Insolvent  Act,    the  4th  of  July,  the  petition  came  on  to  be  heard  at  the 

and  inserted 
the  debt  in 

his  schedule.  On  a  judgment  summons  before  the  County  Court,  under  the  9  &  10  Vict.  c.  95, 
s.  60,  he  pleaded  his  discharge ;  but  the  County  Court  Judge,  notwithstanding,  made  an  order 
for  payment  of  the  debt  by  instalments,  and  afterwards,  on  default,  for  his  committal  to  prison : 
Held,  that  although  the  defendant,  who  had  been  imprisoned,  might  be  entitled  to  his  discharge, 
it  was  at  most  an  error  in  the  exercise  of  his  powers  on  the  part  of  the  County  Court  Judge, 
and  not  an  excess  of  jurisdiction,  and  that,  therefore,  prohibition  would  not  lie. 


"  Langdalb, 
"Abbott." 


-  \  [Chancery  Common  Law  Seal, 
**  9']  Petty  Bag.'] 
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Insolvent  Court,  and  Still  opposed  him  in  respect  of  the     L-  M'  fr  P. 

debt  and  costs  recovered  in  the  above  plaint     The  hearing  — - — : — 

.  Still 

was  adjourned  to  the  28th  of  July,  when  an  order  of  adju-  v. 

dication  was  made,  entitling  him  to  his  discharge  at  the 
date  of  six  months  from  the  date  of  the  vesting  order, 
which  term  expired  on  the  29th  of  November,  1849. 

On  the  19th  of  February,  1850,  the  defendant,  having 
been  served  with  a  summons  founded  on  the  judgment  in 
the  County  Court,  attended  before  the  Judge  of  that 
Court,  and  objected  that  he  was  discharged  from  the  above 
debt  by  the  order  of  the  Insolvent  Court.  The  Judge, 
notwithstanding,  made  an  order  on  him  to  pay  the  balance 
remaining  due  by  instalments.  On  an  affidavit  of  these 
facts,  filed  in  the  Petty  Bag  Office  of  the  Court  of  Chan- 
cery, the  defendant  obtained  the  present  writ  of  prohibition. 
A  copy  of  the  writ  was  annexed  to  the  affidavit,  and 
disclosed  no  ground  for  prohibition  (a). 

The  writ  was  served  on  the  Judge  of  the  County  Court, 
who,  notwithstanding,  made  an  order,  founded  on  the  above 

(a)  The  writ  was  in  the  following  form : 

"Victoria,  by  the  grace  of  God,"  &c.  "To  the  Judge  of  the 
Southwark  County  Court  of  Surrey,  greeting.  Whereas  by  the 
common  counsel  (b)  of  England  it  is  provided,  that  it  is  not  lawful 
for  any  one  in  England  but  for  us  and  our  ministers  having  special 
authority  so  to  do,  to  attach  any  person  going  through  their  bailiwick, 
or  power,  to  answer  another  upon  any  contracts,  covenants,  or  tres- 
passes, done  without  the  same  bailiwick  or  power :  We,  therefore,  do 
prohibit  you,  the  said  Judge  of  the  said  County  Court,  and  also  you 
the  clerk,  high  bailiff,  and  other  the  officers  of  the  said  County  Court, 
and  each  and  every  of  you,  from  proceeding  or  carrying  into  execution, 
or  in  anywise  giving  effect  to  or  proceeding  upon  the  judgment 
wherein  William  Grimwood  Still  is  the  plaintiff,  and  Robert  Booth 
the  defendant,  and  therein  fail  not  at  your  peril.  Witness  ourself  at 
Westminster,  the  twenty-sixth  day  of  February,  in  the  thirteenth 
year  of  our  reign. 


(6)  Sic. 


Booth. 
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Fifl""  L      yt&gn&xity  for  the  committal  of  the  defendant  for  the  period 
— — — —  of  one  month  to  Horsemonger  Lane  GaoL    The  defendant 
«.  remained  in  custody  under  the  warrant  of  commitment  till 

the  3rd  of  March,  when  he  was  discharged  out  of  custody 
by  an  order  of  Coleridge,  J.,  at  Chambers.  An  action  had 
been  since  commenced  against  the  County  Court  Judge 
for  disobedience  of  the  writ  of  prohibition. 

Skinner  shewed  cause.  This  writ  is  issued  on  an  affidavit 
filed  in  the  Petty  Bag  Office  of  the  Court  of  Chancery;  and 
that  affidavit  states  sufficient  grounds  for  granting  the  writ ; 
Ex  parte  Pardy  (a).  It  is  not  necessary  that  the  leave  of  the 
Court  or  of  a  Judge  should  be  first  obtained.  The  writ  is 
granted  by  the  proper  officer  and  in  the  usual  form ;  and 
need  not  shew  on  the  face  of  it  what  are  the  grounds  for 
prohibition  which  are  relied  on.  The  11  &  12  Vict  c.  94, 
s.  34,  enables  the  Judges  of  the  Superior  Courts  at  West- 
minster to  dispose  of  any  matters  arising  in  or  incident  to 
any  action  on  the  common  law  side  of  the  Court  of  Chan- 
cery; that  statute  is  in  some  provisions  repealed  by  the 
12  &  13  Vict  c  109 ;  but  the  same  powers  are  re-enacted 
by  the  39th  section;  "subject  nevertheless  and  according 
to  the  provisions  of  this  act,  and  the  laws,  rules,  and  regu- 
lations for  the  time  being  in  force  for  the  regulation  of  the 
said  Court"  (the  Court  of  Chancery),  "  and  the  practice 
and  proceedings  thereof."  The  only  rule  in  Chancery 
which  affects  the  issuing  of  such  a  writ,  is  to  be  found  in 
the  "  General  Rules  and  Orders  of  the  High  Court  of 
Chancery  on  the  Common  Law  Side  thereof,  as  to  Pro- 
ceedings in  the  Petty  Bag  Office"  (ft),  and  merely  requires 
a  fee  of  ten  shillings  to  be  paid  on  issuing  it  (c).  If,  how- 
ever, the  objection  be  that  the  writ  is  irregular  merely, 
that  is  waived  by  the  lapse  of  time,  the  present  rule  not 
being  obtained  till  more  than  two  months  afterwards. 

(a)  Ante,  p.  16.  Lond.  1849. 

(b)  Published  "  by  authority."         (c)  Page  15. 


Booth. 
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Lush,  in  support  of  the  rule.     A  writ  of  prohibition     *k*M[ p" 

should   disclose,  on  the   face  of  it,   a  sufficient   ground  — — 

of  prohibition ;  for  the  opposite  side  may  put  the  party  n  ». 
suing  out  the  writ  to  declare  in  prohibition ;  and  it  has 
been  held  in  several  cases  that  if  there  be  any  variance 
between  the  ground  of  prohibition  stated  on  the  face  of 
the  declaration  and  that  stated  on  the  writ,  the  prohibition 
cannot  be  maintained.  And  the  old  proceeding  in  such 
cases  was,  to  enter  a  suggestion  of  the  matter  for  prohi- 
bition on  the  roll.  In  no  case,  till  very  lately,  has  it  been 
attempted  to  issue  a  writ  of  this  high  nature  on  an  ex 
parte  application,  and  without  the  leave  of  the  Court  or  a 
Judge  (a).  In  the  case  of  Baddely  v.  Denton  (A),  the 
Court  of  Exchequer  set  aside  a  writ  of  prohibition  so 
issued,  although  the  writ  disclosed  a  ground  of  prohi- 
bition on  the  face  of  it  But  granting  that  such  a  writ 
could  properly  issue,  there  was  no  excess  of  jurisdiction 
in  point  of  fact  in  the  present  case.  It  may  be  that  the 
Judge  of  the  County  Court  ought  not  to  have  made  the 
order  under  the  circumstances ;  but  he  clearly  had  juris- 
diction to  do  so. 

Wiqhtman,  J. — It  seems  to  me  that  I  ought  to  make 
this  rule  absolute  on  both  grounds ;  first,  because  it  is  not 
shewn  that  such  a  writ  could  properly  be  issued  according 
to  the  practice  of  the  Court  of  Chancery,  or  of  any  Court 
out  of  which  writs  of  prohibition  issue.  In  the  case  in  the 
Exchequer,  a  ground  of  prohibition  was  stated  on  the  face 
of  the  writ,  and  yet  the  Court  set  the  writ  aside. 

Independently  of  that,  however,  it  seems  to  me  that  the 
writ  issued  improvidently,  for  I  do  not  see  that  there  was, 
in  point  of  fact,  any  defect  of  jurisdiction  at  all ;  but  at 
most  an  erroneous  exercise  of  his  powers  by  the  County 
Court  Judge,  which  would  perhaps  entitle  the  defendant  to 

(a)  It  was  stated  that  the  Lord  upon  such  materials. 

Chancellor    had    forbidden    the  (6)  Exch.,  Mich.  Term,  1849* 

keeper  of  the  Petty  Bag  Office  This  case  will   be   reported    in 

to  issue  any  more  of  these  writs  7  D.  &  L. 
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be  discharged  from  the  imprisonment     I  need  not,  how- 
te  ever,  refer  to  this  latter  point,  as  my  Brother  Coleridge  has 

o.  already  ordered  him  to  be  discharged. 

It  seems  to  me,  therefore,  that  on  either  ground  the  rule 
must  be  made  absolute. 

Rule  absolute. 


Booth. 


«*"»«  i-  Buttigeig  t;.  Booker  and  Others. 

[In  the  Common  Pleas. 

Coram  Maule,  J.,  Cresswell,  J.y  and  Talfourd, «/.] 

ToadecU-  ASSUMPSIT  by  indorsee  against  acceptor  of  a  bill  of 

dorm  against  exchange  for  250/.,  payable  sixty  days  after  sight,  drawn 

acceptors  of  by  certain  persons  beyond  the  seas,  by  and  using  the  name, 

defendants  style,  and  designation  of  Macdowall  and  Sons,  and  indorsed 

pleaded  that 
the  bills  were 

accepted  by  them  and  B.,  and  not  by  defendants  alone ;  that  at  the  time  when  the  bills  became 
due  they  still  were  in  the  hands  of  M.  and  Sons,  the  drawers,  and  continued  in  their  hands  till 
the  agreement  after  mentioned ;  that  on,  &c,  it  was  agreed,  that  in  consideration  of  defendants 
and  B.  paying  M.  and  Sons  5002.  in  settlement  of  certain  accounts,  M.  and  Sons  should  accept 
a  dividend  of  2s.  9a\  in  the  pound  on  certain  acceptances  of  defendants  and  B.,  (including  those 
sued  upon),  and  to  deliver  up  such  acceptances  within  a  month,  the  defendants  to  pay  the  com- 
position within  a  month,  or  to  tender  it  at  O. ;  and  that  the  party  making  default  in  observing 
the  agreement  should  forfeit  5002.  That  defendants  and  B.  accordingly  paid  M.  and  Sons  500/., 
and  were  ready  to  pay  the  composition,  and  tendered  the  same  at  O.  Averment,  that  M.  and 
Sons  would  not  accept  the  dividend  nor  deliver  up  the  acceptances,  but  afterwards  delivered 
them  to  tho  plaintiff,  who  received  them  with  notice. 

Replication,  de  injuria. 

Held,  on  special  demurrer,  that  the  replication  was  good. 

The  defendants  pleaded  another  plea,  similar  to  the  above  one,  except  that  the  agreement  was 
alleged  to  have  been  made  between  plaintiff  through  M.  and  Sons,  as  his  agents,  and  defendants 
and  B. 

Replication,  that  it  was  not  agreed  between  plaintiff,  through  M.  and  Sons  as  his  agents,  and 
defendants,  modo  et  forma. 

Held,  that  although  the  violation  of  the  agreement  by  plaintiff  made  plaintiff  liable  to  pay  the 
penalty  of  5002.,  it  was  no  answer  to  the  present  action,  and  therefore,  that  the  plea  was  bad. 

Whether  the  replication  was  not  too  narrow  for  traversing  the  agreement  between  plaintiff 
and  defendant  only,  and  not  between  the  plaintiff  and  defendant  and  o.,  quwre. 

Whether  it  was  not  also  bad  for  duplicity,  for  putting  in  issue  not  only  the  agreement,  but 
also  the  agency  through  which  it  was  alleged  to  have  been  effected,  quaere  (a). 

(a)  See  Bennison  v.  Thelwell,  7  M.  &  W.  512 ;  S.  C.  9  Dowl.  739.  Bell  v.  Tuckett,  3  M. 
&  O.  785 ;  S.  C.  4  Scott  N.  R.  402  j  1  Dowl  458,  N.  S.  Pigeon,  v.  Osborn,  12  A.  &  E.  7 15 ; 
S.  C.  4  P.  &  D.  345;  9  Dowl.  51 1.  De  Bernard*/  v.  Spalding,  4Q.B.  823.  But  see  also 
Thurman  v.  Wild,  11  A.  &  E.  453 ;  S.  C.  3  P.  &  D.  289.  De  Wolf  v.  Beoan,  13  M.  &  W. 
160  ;  S.  C.  2  D.  &  L.  345.  Bonzi  v.  Stewart,  7  M.  &  G.  746  ;  S.  C.2D.  &L  258.  Ham- 
mond  v.  Colls,  1  C.  B.  916;  S.  C.  3  D.  &  L.  164.  Jones  v.  Jones,  16  M.  &  W.  699;  S.  C.  4 
D.  &  L.  494 ;  and  Michael  v.  Myers,  6M.&G.  702. 
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by  them  to  the  plaintiff.  The  second  count  was  upon  a 
bill  for  225L9  similarly  drawn,  accepted,  and  indorsed ;  and 
the  declaration  contained  also  counts  for  money  paid  and 
upon  an  account  stated* 

Eighth  plea  to  the  first  and  second  counts  of  the  decla- 
ration, that  the  said  two  bills  of  exchange  in  those  counts 
mentioned  were  accepted  by  the  defendants  and  one 
William  Lane  Booker,  and  not  by  the  defendants  alone; 
and  that  at  the  time  the  same  became  due,  and  before  the 
delivery  thereof  to  the  plaintiff  as  hereinafter  mentioned, 
the  said  two  bills  remained,  and  had  been  continually  from 
the  time  of  the  acceptance  thereof  up  to  that  time,  in  the 
hands  of  the  said  Macdowall  and  Sons  for  value,  and  had 
not  been  delivered  over  to  the  plaintiff  by  the  said  M.  and 
Sons,  and  so  continued  from  the  times  of  their  becoming 
due  until  the  time  of  making  the  agreement  hereinafter 
mentioned,  to  wit,  on  the  21st  day  of  August,  1848,  in  the 
hands  of  M.  and  Sons  for  value.  That  whilst  the  said  bills 
were  so  in  the  hands  of  M.  and  Sons,  to  wit,  on  the  21st 
day  of  August,  1848,  and  before  the  delivery  thereof  to 
the  plaintiff  as  hereinafter  mentioned,  it  was  agreed  between 
M.  and  Sons  and  the  defendants  and  the  said  William  Lane 
Booker  that  in  consideration  of  the  defendants  and  W.  L.  B. 
paying  to  the  said  M.  and  Sons  the  sum  of  500i  sterling  in 
settlement  of  their  (M.  and  Sons'  and  the  defendants'  and 
W.  L.  B.'s)  differences  of  account,  M.  and  Sons  engaged 
to  accept  the  defendants  and  W.  L.  B.'s  dividend  of  2s.  9<L 
in  the  pound  on  the  following  bills  accepted  by  the  defend- 
ants and  W.  L.  B.,  and  which  M.  and  Sons  bound  them- 
selves to  deliver  to  the  defendants  and  W.  L.  B.  accordingly 
within  one  calendar  month  of  the  date  of  that  agreement, 
receiving  the  said  dividend  on  each  acceptance  as  it  should 
be  delivered  up,  that  is  to  say :  [the  plea  then  set  out  a  list 
of  bills  accepted  by  the  defendants  and  W.  L.  B.,  amounting 
together  to  10,025£  12*.  6d.y  among  which  were  acceptances 
in  favour  of  the  plaintiff  for  475£;]  it  being  understood, 
that  the  defendants  and  W.  L.  B.  were  to  be  at  liberty  to 
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pay  the  said  composition  on  the  said  acceptances  at  any 
time  within  the  period  of  one  calendar  month,  and  to  tender 
the  same  at  the  office  of  Mr.  O. ;  and  the  said  M.  and  Sons 
holding  the  defendants  and  W.  L.  6.  harmless  for  any  further 
liability  on  the  said  acceptances ;  but  in  default  of  the  fulfil- 
ment of  that  agreement  within  the  time  specified  on  either 
side,  the  defaulter  to  be  subject  to  a  penalty  of  5002.  sterling, 
as  liquidated  damages.  That  the  said  agreement  being  so 
made  as  aforesaid,  and  whilst  M.  and  Sons  were  such 
holders  of  the  said  bills,  to  wit,  on,  &c,  the  defendants 
and  W.  L.  B.  paid  to  M.  and  Sons,  and  the  latter  then 
accepted,  the  said  sum  of  500£,  in  settlement  of  the  said 
differences  of  account,  according  to  the  said  agreement; 
and  that  the  defendants  and  W.  L.  B.  were  ready  and 
willing,  within  one  calendar  month  from  the  making  of  the 
said  agreement,  to  pay  the  said  composition  on  the  accep- 
tances in  the  said  agreement  mentioned,  and  did  then,  and 
within  one  calendar  month  as  aforesaid,  to  wit,  on,  &c, 
tender  the  same  at  the  office  of  the  said  Mr.  O.  That  the 
defendants  and  W.  L.  B.  have  from  the  time  of  making 
the  said  agreement  hitherto  been  ready  and  willing  to 
perform  and  fulfil  the  said  agreement  in  all  things  on 
their  parts  to  be  performed  and  fulfilled,  and  of  all 
which  the  said  M.  and  Sons  then  had  notice.  Aver- 
ment, that  the  said  M.  and  Sons  did  not,  nor  would, 
accept  the  said  dividend  of  2s.  9d.  on  the  acceptances  in 
the  said  agreement  mentioned  so  tendered  as  aforesaid 
according  to  the  said  agreement,  but  then  wholly  refused 
so  to  do,  nor  did  nor  would  they  deliver  up  the  said 
acceptances  to  the  defendants  and  the  said  W.  L.  B.,  on 
the  amount  of  the  said  dividends  on  each  acceptance  being 
tendered  to  them  as  aforesaid,  but  therein  wholly  failed 
and  made  default  The  plea  then  averred  the  identity  of 
the  bills  in  the  declaration,  and  those  described  in  the 
agreement  as  the  acceptances  of  the  defendants  and  W.  L.  B. 
in  favour  of  G.  Buttigeig  for  4752.;  and  then  alleged 
that  after   the  making  of  the  said   agreement,  the  said 
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M.  and  Sons  delivered  the  said  bills  to  the  plaintiff  in     -**•*•  * Pm 

•  i    •        *  «        . ,  , .  ,  ■      *  i.         .  1850' 

violation  of  the  said  agreement,  which  was  the  delivery  in  — 

,  J  BuTTiosia 

the  first  and  second  counts  mentioned,  and  that  the  plaintiff  9. 


received  the  said  bills  with  notice  of  the  premises,  &c    mi  Often. 
Verification. 

The  ninth  plea  was  similar  to  the  eighth,  except  that  it 
averred  that  the  agreement  had  been  entered  with  the 
plaintiff  through  Macdowall  and  Sons,  as  his  agents. 

Replication  to  the  eighth  plea,  de  injuria ;  to  the  ninth, 
that  it  was  not  agreed  by  and  between  the  plantiff  by  and 
through  the  said  Macdowall  and  Sons,  as  his  agents,  and 
the  defendants,  modo  et  forma. 

Special  demurrers  and  joinder. 

Wordstoorth,  in  support  of  the  demurrers.  The  repli- 
cation de  injuria  cannot  be  properly  pleaded  to  the  eighth 
plea,  for  that  is  in  substance  a  plea  of  accord  and  satisfac- 
tion. [Talfourd,  J. — How  can  that  be,  if  the  relation  of 
debtor  and  creditor  never  arose  between  the  plaintiff  and 
defendants?]  In  Janes  v.  Senior  (a),  de  injurift  was  held  a 
bad  replication  to  a  plea  very  similar  to  the  present  The 
plea  shews  a  discharge  from  an  implied  promise  to  pay  the 
plaintiff.  [Cresswett,  J. — It  rather  shews  that  the  defend* 
ant  never  did  promise;  that  he  never  was  liable  to  pay  the 
plaintiff.]  [Wordsworth  referred  to  Scott  v.  Chappehw  (b\ 
and  2  Wms.  Sound.  295  a,  n.  (rf),  6th  e&] 

Next,  the  replication  to  the  ninth  plea  is  bad.  First,  it 
is  too  narrow;  for  it  does  not  deny  that  the  agreement 
mentioned  in  the  plea  was  entered  into  between  the  plain- 
tiff and  the  defendants  and  Booker,  but  only  denies  that  it 
was  entered  into  between  the  plaintiff  and  the  defendants. 
Secondly,  it  is  bad  for  duplicity;  for  it  puts  in  issue  not 
only  the  agreement,  but  also  the  agency  of  Macdowall  and 
Sons. 


(a)  4  M.  &  W.  123;  S.  C.  6  (b)  4  M.  &  G.  336;  S.  C.  5 

Dowl.  701 .  Scott  N.  R.  148 1  9  DawL  78,  N.  S. 
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up  is  an  accord  between  the  drawers  and  the  acceptors  of 
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v.  bills;  but  that  is  not  an  accord  and  satisfaction  with  the 

JdOton.  plaintiff;  Mitchell  v.  Cragg (a>  [He  cited  also  Tolhurst  v. 
Notley  (J);  Bennett  v.  Butt  (c);  Herbert  v.  Sayer  (d),  and 
Robinson  v.  Little  (e).] 

He  also  contended  that  the  replication  to  the  ninth  plea 
was  good,  and  that  that  plea  was  bad.  [Cresswell,  J.,  re- 
ferred to  Tjxne  v.  Alexander  (/).] 

Wordsworth,  in  reply. 

Maule,  J. — I  think  that  the  replication  to  the  eighth 
pica  is  good.  The  declaration  states  that  the  defendants 
accepted  certain  bills  drawn  upon  them,  and  that  the 
drawers  delivered  the  bills  to  the  plaintiff,  to  whom  the 
defendants  promised  to  pay.  The  eighth  plea  sets  up  by 
way  of  defence — if  it  be  a  defence — a  transaction  between 
the  defendants  and  the  drawers  of  the  bills,  shewing 
that  notwithstanding  there  was  this  contract  between  the 
plaintiff  and  the  defendants  by  the  drawing,  acceptance, 
and  indorsement  of  the  bills,  yet  that  contract,  although 
existing  in  fact,  is  not  a  contract  in  point  of  law.  Whether 
such  a  defence  as  this  is  to  be  treated  as  a  defence  by  way 
of  excuse,  or  by  way  of  discharge,  or  as  any  other  kind  of 
defence  to  which  de  injuria  may  be  properly  replied,  is  a 
question  which  has  been  considered  in  several  cases;  as 
ex.  gr.  in  Humphreys  v.  O5  Connell  (g);  Scott  v.  Chappe- 
low  (A),  and  Bennett  v.  Bull  (t).  The  spirit  of  those  cases 
is  this:  inasmuch  as  the  defendant  is  now  called  upon  to 
plead  specially  certain  matters  which  he  might  formerly 

(a)  10  M.  &  W.  367  ;  S.  C.  2  L.  246. 

Dowl.  252,  N.  S.  (/)  Yelv.  122. 

0)  11  Q.  B.  406.  (?)  7  M.  &  W.  370;  S.  C.  9 

(c)  I  Exch.  593.  Dowl.  213. 

(d)  5  Q.  B.  965 ;  S.  C.  2  D.  &  (A)  4  M.  &  G.  336 ;  S.  C.  5 
L.  49  ;  1  D.  &  M.  723.  Scott  N.  R.  148 ;  2  Dowl.  78,  N.  S. 

(<?)  9  a  B.  602;  S.  C.  6  D.  &  («)  1  Exch.  593. 
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have  set  up  by  the  comprehensive  plea  of  non  assumpsit,  it 
is  reasonable  that  the  plaintiff  should  be  allowed  to  put  all 
those  matters  in  issue,  which  he  formerly  put  in  issue  by 
his  replication  to  non  assumpsit.  Fraud,  or  any  other 
matter  making  the  contract  void,  is  now  to  be  pleaded,  not 
as  traversing  the  contract  in  the  declaration,  but  as  con*- 
fessing  the  existence  of  the  contract  and  avoiding  it  Here, 
the  plea  admits  that  there  was  a  contract  by  the  defendants 
with  the  plaintiff,  but  states  that  the  bills  were  delivered  to 
the  plaintiff  under  certain  circumstances;  from  which  it  is 
to  be  inferred  that  the  contract  is  not  in  law  binding  on 
them.  Whether  the  contract  was  operative  in  point  of  law, 
is  a  question  which  might  formerly  have  been  raised  by  the 
negative  plea  of  non  assumpsit.  It  is  now  necessary  to 
plead  a  plea  shewing  that  the  inference  which  the  law 
draws  from  the  facts  stated  in  the  declaration  does  not 
follow;  but  it  was  not  intended  by  the  new  rules  that  it 
should  follow,  from  a  plea  of  this  kind  being  required,  that 
the  plaintiff  should  be  deprived  of  the  power  of  putting  the 
defendant  on  proof  of  it.  I  think,  therefore,  both  on  the 
authority  of  the  cases,  and  upon  principle, — a  principle 
which  appears  to  me  a  very  reasonable  one, — that  this 
replication  is  good. 

With  respect  to  the  replication  to  the  ninth  plea,  there 
may  be  some  nicety  in  deciding  whether  the  objection  is 
not  well  founded,  that  it  puts  in  issue  both  the  agreement, 
and  also  the  fact  of  its  having  been  made  by  means  of  the 
particular  agents  mentioned  in  the  plea.  The  case  referred 
to  by  my  Brother  Cresswell  strongly  resembles  the  present ; 
but  it  is  to  be  observed,  that  there  the  replication  did  not 
contain  the  words  "modo  et  forma."  The  plaintiff  in  that 
case  alleged  that  the  Queen,  at  a  Manor  Court  held  on 
such  a  day,  by  J.  S.,  her  steward,  and  by  copy  of  Court 
roll,  &c,  granted  certain  land  to  the  plaintiff's  lessor;  and 
the  defendant  rejoined,  traversing  that  the  Queen,  at  a 
Manor  Court  held  on  such  a  day,  by  J.  S.,  her  steward, 
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granted  the  land  to  the  lessor;  and  the  Court  held  that 
-  the  traverse  was  ill  Mr.  Stephen  says  (a),  "  the  traverse, 
it  seems,  ought  to  have  been,  that  the  Queen  did  not 
grant  in  manner  and  form  as  alleged;1*  by  which  I  under- 
stand him  to  mean,  not  that  the  addition  of  the  words 
"modo  et  forma"  would  have  made  the  replication  good, 
but  that  the  traverse  ought  to  have  been  simply  of  the 

demise  "  modo  et  forma." 

It  is  not,  however,  necessary  to  decide  this  point,  because 
I  think  the  ninth  plea  is  bad  It  sets  up  an  agreement 
between  the  plaintiff  and  the  defendants,  that  the  plaintiff 
would  not  sue  upon  these  and  certain  other  bills,  but  would 
accept  2*.  9d  in  the  pound  on  them;  or  that  if  he  did  not 
choose  to  abide  by  that  agreement  he  should  pay  5002, 
He  has  violated  his  agreement,  and  he  may  therefore  be 
compelled  to  pay  the  5002. ;  but  this  affords  no  substantial 
defence  to  the  present  action.  The  plaintiff  may  sue  upon 
the  bills  quite  consistently  with  the  agreement  stated  in  the 
plea.     Our  judgment  must  therefore  be  for  the  plaintiff. 


Cresswell,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  for  the  Plaintiff. 


(a)  Stephen  on  Pleading,  p.  280,  5th  ed. 
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Ashley  v.  Brown.  Jww3. 


[Bail  Court.     Coram  Wightman,  J.] 

A   RULE  had  been  obtained  in  Easter  Term  last,  calling  After  notice 
upon  the  plaintiff  to  shew  cause  why  all  proceedings  taken  ^e  defendant's 
in  this  cause  since  the  8th  of  October  last,  should  not  be  at^J®y  *}j?Jl 
set  aside ;  and  why  the  defendant  should  not  be  discharged  tiff,  not  being 
out  of  the  custody  of  the  sheriffs  of  London  as  to  this  fact,  went 

««* :«.«  to  t™l»  and 

actlon-  obtained  a 

The  following  facts  appeared  upon  the  affidavit  of  the  J9^^  "tad 
defendant  on  which  this  rule  was  obtained.     The  above  sued  out  exe- 
action  having  been  commenced  against  him  in  June,  1849,  which  the 
he  instructed  one  Walter,  an  attorney,  to  defend  it    Walter  $$£*£ \™ 
delivered  a  plea  in  the  action ;  and  soon  after,  on  the  9th  custody.  The 

Court  refused 

of  July,  died.     From  the  time  of  his  death  the  defendant  to  set  aside 
never  heard  of  any  proceedings  having  been  taken  in  the  m£gf^i 
cause  until  he  was  arrested  upon  a  ca.  sa.  issued  in  this  discharge  the 

r  defendant  out 

action.     The  defendant  stated  his  belief  that  no  notice  of  of  custody; 
trial  had  been  given.     There  was  also  an  affidavit  by  the  appear  but 
present  attorney  of  the  defendant,  that  final  judgment  on  %£&* 
a  postea  was  signed  in  this  cause  on  the  9th  of  November  of  the  atuJr- 

r  °  ney's  death  at 

last  for  45L  debt,  and  282. 4*.  costs*  the  time  it 

The  plaintifTs  affidavit  in  answer  shewed  the  following  hlidwithheH 
facts.     The  issue  and  notice  of  trial  in  the  above  action  ^knowledge 

from  the  plain- 
were  delivered  during  the  lifetime  of  Walter,  at  his  office,  tiff. 

on  the  10th  of  August  last     The  cause  was  tried  on  the 

3rd  of  November,  and  the  plaintiff  recovered  a  verdict  for 

the  whole  amount  of  the  debt  and  Is.  damages,  and  40*. 

costs.    On  the  8  th  of  November,  he  left  a  bill  of  costs,  and 

notice  to  tax,  at  Walter's  office.     The  costs  were  taxed  and 

final  judgment  signed,  and  a  writ  of  fi.  fa.  issued,  which 

was  placed  in  the  hands  of  the  sheriff  of  Middlesex  for 

g  g  2 
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execution.  In  the  month  of  December,  the  sheriff  seized 
the  defendant's  estate  and  interest  under  an  agreement  for 
a  lease  of  a  house,  which  was  sold  on  the  1 2th  of  July  in 
the  present  year.  On  the  20th  of  March,  a  testatum 
capias  ad  satisfaciendum  was  issued  and  lodged  with  the 
sheriffs  of  London,  in  whose  custody  the  defendant  was. 
The  plaintiff  swore  that  he  "  was  not  aware  of  the  said 
Charles  Walter  being  dead  until  on  or  about  the  25th  of 
March  last,  when  an  application  was  made  by  the  defendant 
to  one  of  the  Judges  of  this  Court  to  set  aside  the  judg- 
ment, which  was  refused.'9 


Ogle  shewed  cause.  The  plaintiff's  proceedings  are 
perfectly  regular,  and  there  is  no  ground  for  setting  them 
aside.  He  shews  by  his  affidavit  that  he  did  not  know  of 
the  death  of  the  defendant's  attorney  till  the  25th  of  March 
last,  and  the  defendant  does  not  shew  but  that  he  knew  of 
it  at  the  time  it  occurred.  It  was  the  defendant's  duty  to 
attend  at  the  trial,  or  to  give  the  plaintiff  notice,  that  he 
required  the  trial  to  be  postponed.  He  cannot  now  come 
to  set  it  aside. 


Joyce,  in  support  of  the  rule.  The  rule  does  not  seek 
to  set  aside  the  notice  of  trial,  which  is  regular,  but  only 
the  trial  itself.  The  record  when  made  up  must  state  an 
appearance  at  the  trial  either  by  the  defendant  in  person, 
or  by  attorney.  As  the  defendant's  attorney  died  before 
the  trial,  a  fresh  notice  of  trial  became  necessary. 
[Wightman,  J. — What  authority  is  there  for  that?]  At 
any  rate,  the  notice  to  tax  should  have  been  served  upon 
the  defendant  It  must  have  been  served  wrongly,  if  at  all. 
[Master  Bunce.  It  b  no  ground  for  setting  aside  a  judg- 
ment that  no  notice  of  taxation  is  given,  but  only  for 
referring  the  taxation  back  to  the  Master.]  There  are 
several  cases  to  shew  that  any  steps  taken  after  the  death 
of  the  defendant's  attorney  are  void.      [Wightman^  J. — 


Rule  discharged. 


Brown. 
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That  depends  upon    whether   it  is  a  step   to   bring   the     *~  *J •  *  p- 

defendant  into  Court]   In  Bradley  v.  Breach  (a)  it  is  said,  — — ' — 

"  if  an  attorney  dieth,  the  plaintiff  or  defendant  must  be  ». 

required  to  make  a  new  attorney,  unless  any  doth  under- 
take the  suit  as  attorney  voluntarily  for  the  plaintiff  or 
defendant"  [JVightman,  J. — When  did  the  defendant 
know  of  the  death  of  his  attorney  ?]  That  is  not  stated. 
[Wightman,  J. — I  must  take  it  then  that  he  knew  of  it  at 
the  time  when  it  occurred.  Ought  he  not  to  have  given 
notice  of  it  to  the  plaintiff,  without  suffering  him  to  go 
on  and  incur  expense  in  what  he  now  terms  an  useless 
proceeding?]  None  of  the  books  of  practice  lay  down  any 
such  rule. 

Wightman,  J. — I  think  this  rule  must  be  discharged. 
It  would  be  hard  upon  a  plaintiff  if  his  proceedings  were 
to  be  set  aside  as  irregular,  because,  unknown  to  him,  the 
defendant's  attorney  happened  to  die,  and  the  defendant, 
who  did  know  of  it,  did  not  choose  to  acquaint  him  with 
the  fact  If  no  notice  of  trial  had  been  given  in  this  case 
before  the  death  of  the  attorney,  perhaps  the  defendant 
might  have  been  entitled  to  his  rule. 


(a)  2  Keble,  275. 
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/mm  4.  Chhibp  V.  Attwelu 

[Bail  Court.     Coram  Wightman,  J.] 

TTTt 

Where  there     Mr  ENNIKER  moved   for  judgment  as  in  case  of  a 

are  roues  m  •*   ^ 

law  and  roues     nonsuit. 

time  within  ^  this  case  there  were  issues  in  fact  and  issues  in  law. 

WWntiffm        The  issues  in  fact  were  joined  on  the  5th  of  April,  1849; 
proceed  to        the  issues  in  law  were  heard  on  the  6th  of  February,  1850, 

trial  inns  from  -  -  .-— 

the  decision      and  judgment  was  given  for  the  defendant     The  cause 

of  the  former.     ^^  ft  tQWn  cause# 

Henniker.  The  question  is,  whether  the  time  from  which 
the  plaintiff  is  bound  to  go  to  trial,  dates  from  the  decision 
of  the  issues  of  law.  It  is  so  laid  down  in  2  Chit.  Archb. 
1299,  8th  ed. ;  but  the  only  case  (a)  cited  as  an  authority 
for  it  does  not  bear  out  the  proposition  advanced. 

Wightman,  J. — The  plaintiff  is  not  bound  to  go  to  trial 
on  the  issues  of  fact  till  the  issues  of  law  are  determined. 
The  default  can  only  be  reckoned  from  the  latter  date. 
I  think  the  motion  is  premature. 

Rule  refused. 

(a)  Duberley  v.  Page,  2  T.  R.  391,  4. 
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In  re  an  Arbitration  Jum€  5* 

Between         John  Buhnand 

and 
John  Wainwright. 

[Bail  Court     Coram  Wxghtman,  J.] 

A  RULE  had  been  obtained  in  last  Easter  Term,  calling  Where  fresh 
upon  John  Burnand  to  shew  cause  why  the  award  made  in  discovered 
this  matter  should  not  be  remitted  to  the  re-consideration  8inf? the . 

making  of  an 

of  the  arbitrators,  or  two  of  them,  on  the  ground  that  the  award,  which 

award  was  made  by  the  said  arbitrators  under  an  erroneous  been  known 

apprehension  of  facte.  fiid^S" 

The  affidavits  in  support  of  the  rule  shewed  the  following  P*1*?  m  wl,08° 

facts.     In  October,  1849,  Burnand  commenced  an  action  award  was 

against  Wainwright  on  a  money  demand ;  and  in  January,  Court  ordered 

1850,  Wainwright  brought  a  cross  action,  for  salary  as  a  J^jJ^JSd^, 

commission  agent,  against  Burnand.     By  an  agreement,  the  arbitrator 

dated  the  28th  of  February,  1850,  "all  matters  in  dispute  sideration, 

between  them  in  respect  of  which  the  aforesaid  actions  JJ that'effec?0 

were  respectively  commenced,"  were  referred  to  the  award  m  **  *&**- 

-     .  .  .  nient  of  re- 

of  three  arbitrators  named,  or  any  two  of  them;  "the  ference. 
costs  and  charges  of  the  said  two  actions,"  and  "of  the 
reference  and  award,''  "to  be  in  the  discretion  of  the  said 
arbitrators."  There  was  a  clause  enabling  the  Court  to 
remit  the  matters  back  to  the  arbitrators  for  re-consideration. 
The  arbitrators  made  their  award  on  the  19th  of  March, 
1850,  and  found  that  Burnand  had  a  good  cause  of  action 
against  Wainwright,  and  that  the  latter  should  pay  Burnand 
the  sum  of  208 £  lis. ;  but  that  Wainwright  had  no  cause 
of  action  against  Burnand.  It  appeared  that  Wainwright's 
claim  in  the  action  against  Burnand,  whose  sister  had 
married  Wainwright,  was  for  the  amount  of  certain  arrears 
of  salary,  which  he  alleged  to  be  due  to  him  as  the  agent  of 
Burnand,  and  which  he  had  claimed  before  the  arbitrators, 
but  which  claim  Burnand  had  denied.  Wainwright's  affidavit 
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Volume  i.      in  support  of  the  rule  stated,  that  for  some  time  past  the 

— ' —  deponent  and  his  wife  lived  unhappily  together,  and  that 

v.  since  the  award  his  wife  had  left  his  house.     That  since 

she  so  left,  deponent  found  amongst  her  papers  a  letter  in 
the  handwriting  of  the  said  John  Burnand,  and  addressed 
to  her;  and  which  letter  he  had  never  seen  or  heard  of 
before,  and  which  was  in  the  following  terms: — "To  my 
sister  Anna  Wainwright.  I  have  this  day  engaged  your 
husband,  John  Wainwright,  to  be  my  shipping  agent,  for 
which  service  I  have  promised  to  give  him  100/.  per  annum. 
This  is  to  certify,  that  in  the  event  of  anything  unforeseen 
happening,  you  are  hereby  empowered  to  receive  the  same. 
Given  under  my  hand  this  22nd  of  August,  1845.  John 
Burn  and."  The  arbitrators  also  made  an  affidavit  that 
they  did  not  allow  John  Wainwright  his  claim  of  lOOi  per 
annum  for  salary,  but  a  smaller  sum ;  and  they  stated  that 
if  they  had  had  any  declaration  under  the  hand  of  the  said 
John  Burnand  to  the  effect  above  mentioned,  it  would  have 
materially  affected  their  decision  as  to  the  balance  really 
due  between  the  parties.  They  also  stated  that  they  were 
willing  to  enter  again  upon  the  consideration  of  the  case. 

Burnand's  affidavit  in  answer  stated,  that  he  was  a  mer- 
chant carrying  on  business  in  Mexico,  and  that  he  had 
employed  Wainwright  as  his  shipping  agent  at  Liverpool, 
to  be  paid  by  the  usual  commission  charges  on  the  goods 
shipped.  That  on  his  return  to  England  in  May,  1849, 
he  applied  to  Wainwright  to  pay  over  certain  sums  which 
the  latter  had  received  on  his  account,  and  on  his  not  doing 
so,  had  commenced  the  above  action  against  him.  That 
Wainwright,  just  after  the  said  application,  had  sent  in  an 
account  in  which,  for  the  first  time,  deponent  found  that  he 
claimed  a  salary  of  100£  per  annum.  He  denied  in  the  roost 
explicit  terms,  that  he  had  ever,  cither  verbally  or  otherwise, 
agreed  to  pay  such  a  salary,  or  any  other  salary,  to  Wain- 
wright. He  averred  that  the  letter  in  question  was  a  forgery, 
and  was  not  in  his  handwriting,  although  a  close  imitation 
thereof,  and  was  not  written  by  his  authority,  knowledge, 
or  consent;  and  that  he  was  entirely  ignorant  by  whom 


BURNAND 
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such  letter  was  written,  or  how  it  came  among  the  papers     Lt  **.  |r  P. 
of  Wainwright's  wife.     There  was  also  an  affidavit  by  Bur- 
nand's  attorney,  stating  that  he  was  well  acquainted  with  ». 

WiiuvpinuT 

Burnand's  handwriting,  and  that  he  believed  the  letter  in 
question  to  be  a  forgery. 

Phipson  now  shewed  cause.  In  no  case  have  the  Courts 
of  common  law  remitted  awards  back  to  the  arbitrators  for 
re-consideration,  on  the  ground  that  fresh  evidence  has  been 
discovered.  A  Court  of  equity  might  perhaps  exercise  this 
power,  upon  the  ground  of  surprise  and  fraud  (a) ;  but  not 
merely  because  further  evidence  has  been  procured.  Here, 
however,  it  appears  that  there  is  a  full  answer  to  this  appli- 
cation on  the  merits.  Burnand  swears  positively  that  the 
document  is  a  forgery,  and  that  he  never  wrote  any  such 
letter  or  authorized  any  one  to  write  it;  and  that  he  never 
engaged  Wainwright  at  that  salary  or  any  other,  but  only 
on  commission. 

T.  Jones,  in  support  of  the  rule.  The  question  whether 
or  not  this  letter  is  a  forgery,  is  a  proper  one  to  be  remitted 
to  the  arbitrators,  under  the  clause  in  the  agreement  of 
reference  to  that  effect,  and  need  not  be  now  discussed. 
If  this  letter  is  genuine,  Burnand  must  have  been  aware 
that  he  had  written  it,  and  then  his  conduct  in  suppressing 
it  would  amount  to  that  species  of  fraud  which  would 
justify  the  Court  in  remitting  the  matter  to  the  arbitrator. 

Wightman,  J. — I  think  it  is  reasonable  that  as  this  letter 
has  been  discovered  since  the  hearing  before  the  arbitrators, 
the  award  should  be  remitted  back  to  them  to  inquire 
whether  the  letter  is  or  is  not  in  the  handwriting  of  Bur- 
nand ;  and  if  they  find  that  it  is,  then  to  re-consider  the 
matters  in  difference. 

Rule  accordingly  (6). 

(a)  See  Southsea  Co.  v.  Bum-  vided,  that  if  the  arbitrators  found 
stead,  2  Eq.  Ca.  Abr.  SO ;  Mitchell  the  letter  a  forgery,  a  Judge  at 
v.  Harris,  2  Ves.  Jim.  129, 136;  Chambers  was  to  have  power  to  . 
and  Russell  on  Awards,  p.  635,  6.  order  the  payment  of  the  -sum 

(b)  The  rule,  as  drawn  up,  pro-  awarded,  and  the  costs. 
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[In  the  Common  Pleas. 

Coram  ffilde,  C.  J.$  Maule,  J.,  CressweU,  J.,  ami 

Talfourd,  J.] 

A  plea  fa  W  ASSUMPSIT  by  drawers  against  acceptor  of  a  bill  of 

maintenance  exchange  for  45/.  16$.  2d.     The  declaration  contained  also 

of  attunf  sit.  counts  f°r  goods  sold  and  delivered,  work  and  labour,  and 

averred  that  upon  an  account  stated. 

tbe  defendant 
was  a  trader 

within  the  Bankrupt  Act  of  1849 ;  that  he  was  at  the  time  of  making  the  deed  after  mentioned, 
indebted  to  the  parties  of  the  second  part  of  that  deed,  and  to  divers  other  persons,  in  divers 
sums,  and  was  and  would  be  unable  to  pay  them  in  full ;  that  before  the  making  of  the  said  deed, 
to  wit,  after  the  coming  into  operation  of  the  Bankrupt  Act,  to  wit,  on  the  25th  of  October,  1849, 
as  such  trader  made  (sic)  after  the  coming  into  operation  of  the  Bankrupt  Act,  to  wit.  on  die 
7th  of  November  in  the  year  aforesaid,  which  said  indenture  bearing  date,  &c,  to  wit,  the  day  and 
year  aforesaid  (profert),  and  made  between  the  defendant  of  the  first  part,  J.  S.,  J.  W.,  and  J.  P. 
of  the  second  part,  and  the  several  persons  who  should  execute,  &c.,  of  the  third  part,  &c  The 
plea  proceeded  to  state,  that  by  the  deed  certain  hereditaments,  goods,  &c,  of  the  defendant 
were  assigned  to  J.  S.,  J.  W.,  and  J.  P.  upon  trust,  subject  to  certain  provisions  in  the  deed 
mentioned,  to  discharge  certain  charges  and  incumbrances,  and  pay  certain  costs,  (which  were 
not  more  particularly  mentioned  in  the  plea),  and  then  to  apply  the  surplus  moneys  in  payment 
of  the  debts  due  to  the  parties  of  the  second  and  third  parts ;  the  defendant  covenanted  to  assist 
in  carrying  on  the  business,  &c. ;  and  the  parties  of  the  second  and  third  parts  covenanted,  that 
if  the  defendant  should  observe  his  covenants,  they  would  not  sue  him  for  their  debts,  and  that 
if  they  should  do  so,  the  deed  should  be  a  sufficient  release,  and  the  defendant  should  be  thereby 
released,  and  as  such  it  should  and  might  be  pleaded  by  the  defendant,  &c.  The  plea  then 
averred  that  the  deed  contained  other  provisions ;  that  before  the  commencement  of  the  suit,  to 
wit,  on  the  7th  of  November,  1849,  it  was  executed  bv  divers,  to  wit,  &c.,  creditors,  who  were 
six-sevenths  in  number  and  value ;  that  the  debt  in  the  declaration  mentioned  was  due  to  the 
plaintiffs  at  that  time ;  that  after  the  said  suspension  of  payment,  &c,  the  plaintiff  had  notice 
from  the  defendant  of  the  execution  of  the  deed.  Tbe  plea  then  stated  an  application  to  the 
Court  of  Bankruptcy  for  a  certificate  of  the  execution  of  the  deed,  and  the  grant  of  it  by  that 
Court,  averred  a  compliance  with  the  several  requisites  of  the  act,  and  alleged  a  performance 
bv  the  defendant  of  the  covenants  binding  on  him  ;  whereby  the  deed  became  binding  on  tbe 
plaintiffs,  and  by  reason  whereof,  and  of  suing  the  defendant  in  this  action,  the  defendant,  after  the 
commencement  of  this  action,  to  wit,  on,  &c,  became  released,  &c  Held,  upon  special  demurrer, 

First,  that  the  plea  was  not  bad  for  not  setting  forth  the  names  of  the  creditors  of  the 
defendant,  or  the  amounts  of  their  debts,  or  the  names  of  tho  parties  to  the  deed  (a) ;—  because 
to  require  such  statement  would  lead  to  prolixity. 

Secondly,  nor  for  failing  to  state  tbe  date  of  the  deed  with  certainty, — because,  although  the 
averment  preceding  the  statement  of  the  contents  of  the  deed  was  obscure,  the  date  sufficiently 
appeared  from  the  allegation  immediately  following  that  statement  of  the  instrument ; 

Thirdly,  nor  for  not  setting  forth  the  provisions,  &c,  and  the  primary  trusts  contained  in  the 
deed,— because  the  contents  of  the  deed  concerned  the  creditors  alone,  and  not  the  Court. 

And  fourthly  (on  general  demurrer),  nor  for  not  containing  a  formal  averment  of  the  defend- 
ant's suspension  of  payment, — because  such  suspension  sufficiently  appeared  from  tbe  averment 
of  the  defendant's  inability  to  pay  his  debts,  followed  by  references  in  the  plea  to  the  "  said  sus- 
pension of  payment." 

Held  also,  fifthly,  that  the  deed  operated  as  a  release,  and  was  well  pleaded  as  such  ;  and 
that  it  was  well  pleaded  in  bar  of  the  further  maintenance  of  the  action. 

(a)  See  Kingsford  v.  Dutton,  post,  p.  479.     See,  however,  Howe  v.  Roach,  1  M.  &  S.   304  ; 


post,  p.  4 
159;  S.C. 


O'Brien  v.  Clement,  16  M.  &  W.  159 ;  S.C.4D,&  L.  343 ;  and  Williams  v  Miles,  6  D.  &  L.  433. 
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Plea  to  the  first  count,  and  to  the  other  counts  as  to  ^^J  R 
45/.  1 6*.  2<£,  parcel,  &a,  in  bar  of  the  further  maintenance  pmLun  " 
of  the  action,  that  the  said  bill  was  accepted  on  account  of  and  Another 
the  said  sum  of  45/.  16 5.  2£,  parcel,  &c.  That  before  and  Sujuudge. 
at  the  time  of  making  the  deed  hereinafter  mentioned, 
and  for  six  months  and  upwards  before  the  suspension  of 
payment  hereinafter  mentioned,  the  defendant  was  a  trader, 
to  wit,  a  beer  shopkeeper  and  builder,  liable  to  the  bankrupt 
laws,  and  within  the  meaning  of  the  statute  hereinafter 
mentioned ;  that  before,  and  at  the  time  of  making  the  said 
indenture,  he  was  indebted  to  the  parties  of  the  second 
part  to  the  said  deed,  and  to  other  persons,  in  divers  sums, 
and  was,  and  would  be  unable  to  pay  the  same  in  full ;  that 
the  defendant  before  the  time  of  the  making  of  the  said 
indenture,  to  wit,  after  the  passing  and  coming  into  opera- 
tion of  the  statute  hereinafter  mentioned,  to  wit,  on  the 
25th  of  October,  1849,  as  such  trader  (a),  made  after  the 
passing  and  coming  into  operation  of  the  "  Bankrupt  Law 
Consolidation  Act,  1849,"  and  after  the  11th  of  October, 
1849,  to  wit,  on  the  7th  of  November,  in  the  year  aforesaid, 
which  said  indenture,  bearing  date  a  certain  day  and  year, 
to  wit,  the  day  and  year  aforesaid,  &c,  (profert),  and  made 
between  the  defendant  of  the  first  part,  John  Skitt,  James 
Wells,  and  Joanna  Priddy,  of  the  second  part,  and  the 
several  other  persons,  whose  names  and  seals  should  be 
thereunto  subscribed  and  affixed  by  themselves  or  their 
agents,  (being  creditors  of  the  said  defendant),  of  the  third 
part,  it  was  recited,  that  the  defendant  was  possessed  of 
certain  hereditaments,  subject  to  certain  charges  therein 
mentioned;  that  the  defendant  had  for  some  time  past 
carried  on  in  the  messuage  called  the  Crown  and  Sceptre, 
the  trade  of  a  beer  shop  keeper;  and  that  the  defendant 
was  indebted  in  sundry  sums  unto  the  parties  thereto  of  the 
second  and  third  parts,  and  had  agreed  to  assign  all  his 
estate  and  effects  in  manner  and  upon  the  trusts  therein- 
to) The  words  "  by  an  indenture,"  were  here  omitted  in  the  plea 
as  delivered. 
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after  mentioned.  And  by  the  said  indenture,  in  consideration 
of  the  covenants  thereinafter  contained,  the  defendant 
assigned  the  said  hereditaments,  chattels,  and  effects,  and 
all  other  his  estate  and  effects,  (except  wearing  apparel),  to 
the  said  J.  S.,  J.  W.,  and  J.  P.,  subject  to  certain  charges 
and  incumbrances,  to  the  payment  of  certain  rents,  and  to 
the  performance  of  certain  covenants  therein  mentioned ; 
upon  trust,  subject  to  certain  provisions  therein  mentioned, 
to  discharge  certain  charges  and  incumbrances,  and  pay  and 
retain  certain  costs  and  expenses;  and  upon  further  trust  to 
apply  and  divide  the  surplus  of  the  trust  moneys  in  payment 
of  the  several  debts  then  due  from  the  defendant  to  the 
several  persons  parties  of  the  second  and  third  parts, 
without  any  preference  or  priority  of  payment,  and  rateably 
and  in  proportion  to  the  amount  of  such  debts  and  interest 
thereon,  &c,  and  to  pay  any  surplus  to  the  defendant,  his 
executors,  administrators,  or  assigns.  And  the  defendant 
covenanted,  that  he  would  from  time  to  time,  and  at  all 
times  thereafter  as  often  as  there  should  be  occasion,  upon 
every  reasonable  request  of  the  trustees,  assist  in  carrying 
on  the  said  business,  and  in  making  up  his  accounts,  and  in 
the  settling  of  any  disputes  which  might  at  any  time  arise 
relative  to  any  of  the  debts  due  or  supposed  to  be  due  from 
or  to  the  defendant,  and  in  ascertaining  and  getting  in  the 
same  according  to  the  best  of  his  power.  And  by  the  said 
deed  the  parties  thereto  of  the  second  and  third  parts 
severally  covenanted  with  the  defendant,  that  in  case  the 
defendant  should  perform  the  covenants  therein  contained, 
and  on  his  part  to  be  performed,  they,  and  their  executors, 
&c,  should  not,  nor  would  sue,  arrest,  implead,  or  prosecute 
the  defendant,  his  executors,  &c,  or  issue  execution  against 
his  or  their  goods,  &c,  on  account  of  any  debt  or  sum  then 
due  unto  them  or  any  of  them  ;  and  in  case  any  of  the  said 
creditors,  parties  to  the  said  deed,  their  executors,  &&, 
should  sue,  arrest,  implead,  or  prosecute  the  defendant,  his 
executors,  &c,  for  any  such  debt  or  sum,  then  the  said  deed 
should  be  a  sufficient  release,  and  discharge  to  all  intents 
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and  purposes  at  law  and  in  equity,  for  the  defendant,  his     I~M.b  P. 
executors,  &c.,  and  he  and  they  should  be  and  were  thereby 


Phillips 
acquitted,  released,  and  discharged,  against  the  said  ere-    and  Another 

(liters,  parties  thereto,  of  the  second  and  third  parts,  and     Subbidgb. 
every  of  them,  their  executors,  &c,  who  should  sue,  arrest, 
imprison,  implead,  or  prosecute  the  defendant,  his  executors, 
&c,  and  as  such  should  and   might  be   pleaded  by  the 
defendant,  his  executors,  &c. 

The  plea  then  averred,  that  the  said  deed  contained 
certain  other  provisoes,  declarations,  and  agreements  therein 
set  forth ;  that  before  the  commencement  of  this  suit,  to 
wit,  on  the  said  7th  of  November,  1849,  to  wit,  at  the  time 
of  making  the  said  deed  the  same  was  sealed  by  the 
defendant ;  that  divers,  to  wit,  one  hundred  of  the  creditors 
of  the  defendant  by  themselves  signed  the  said  deed,  and 
subscribed  their  names,  and  affixed  their  seals  thereto,  and 
divers,  to  wit,  one  hundred  others  of  the  said  creditors,  by 
their  agents  respectively,  signed  the  said  deed,  and  subscribed 
their  names,  and  affixed  their  seals  thereto ;  that  the  said 
deed  at  the  time  of  the  making  thereof,  and  at  ail  times,  was 
a  deed  of  arrangement  between  the  defendant  and  his  cre- 
ditors within  the  meaning  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  with  respect  to  arrangements  by  deed,  and 
that  the  said  creditors  by  whom  and  on  behalf  of  whom 
respectively  the  said  deed  was  signed  as  aforesaid,  were 
more  than  six-sevenths,  to  wit,  nine-tenths  in  number  and 
value  of  the  creditors  of  the  defendant,  within  the  meaning 
of  the  said  provisions  of  the  said  act,  whose  debts  amounted, 
within  the  meaning  of  the  said  provisions,  to  the  sum  of  ten 
pounds  and  upwards,  accounting  every  creditor  as  a  creditor 
in  value  in  respect  of  such  amount  only,  as  upon  an  account 
fairly  stated,  after  allowing  the  value  of  mortgaged  property, 
and  other  such  available  securities  or  liens,  from  the  defend- 
ant, appeared  to  be  the  balance  due  to  him ;  that  the  said 
creditors,  by  whom  and  on  behalf  of  whom  respectively 
their  names  were  subscribed,  sealed,  and  affixed  as  aforesaid, 
were  more  than  six-sevenths,  to  wit,  nine-tenths  in  number 
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Foham  i.      an(j  value  of  the  creditors  of  the  defendant,  within  the 

— - —  meaning  of  the  said  provisions,  whose  debts  amounted, 

and  Another    within  the  meaning  of  the  said  provisions,  to  the  sum  of  ten 
Suaudgr*     pounds  and  upwards,  accounting  every  creditor  as  a  creditor 


in  value  in  such  respect  as  aforesaid;  that  the 
were,  at  the  time  of  making  the  said  deed,  creditors  of  the 
defendant  in  respect  of  the  causes  of  action  in  the  intro- 
ductory part  of  the  plea  mentioned,  within  the  meaning  of 
the  said  act ;  that  at  the  time  of  making  the  said  deed  the 
amount  in  the  introductory  part  of  the  plea  mentioned  was 
a  debt  then  due  from  the  defendant  to  the  plaintiffs,  within 
the  meaning  of  the  said  deed ;  that  after  the  said  suspension 
of  payment,  and  after  the  said  deed  had  been  so  signed  and 
the  names  of  such  majority  as  aforesaid,  of  creditors,  had 
been  so  subscribed,  and  seals  so  affixed  in  manner  aforesaid, 
to  wit,  on  the  2nd  of  January,  1850,  and  before  the  pre- 
sentation of  the  petition  hereinafter  mentioned,  the  plaintiffs 
had  notice  from  the  defendant  of  the  said  suspension  of 
payment  and  of  the  said  deed  of  arrangement,  and  were  then 
requested,  to  wit,  by  the  defendant  to  sign  and  execute  the 
same,  and  the  plaintiffs  then  might  and  could  (if  they  would) 
have  signed  and  executed  the  same  as  parties  of  the  second 
part;  that  the  said  bill  in  the  said  first  count  mentioned, 
was  held  by  the  plaintiffs  at  the  time  of  the  making  of  the 
deed,  and  thence,  to  wit,  at  all  times  to  the  commencement 
of  this  suit,  and,  to  wit,  at  the  time  of  giving  them  the  said 
notice,  and  requesting  them  to  sign  and  execute  as  afore- 
said; that  in  six  months  next  immediately  preceding  his 
said  suspension  of  payment,  the  defendant  carried  on 
business,  to  wit,  as  such  trader,  to  wit,  within  the  district  of 
the  Court  of  Bankruptcy,  in  London ;  that  after  he  had 
suspended  payment  as  aforesaid,  and  after  the  making, 
signing,  subscribing,  &&,  the  said  deed,  by  and  on  behalf  of 
the  said  creditors  respectively  aforesaid,  the  defendant,  to 
wit,  on  the  8th  of  January,  1850,  in  pursuance  of  the 
provisions  of  the  said  act,  presented  his  petition  to  the  said 
Court  of  Bankruptcy,  in  London,  praying  the  said  Court 
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to  grant  to  the  defendant  an  order  or  certificate  declaring 
or  certifying  that  the  said  deed  of  arrangement  had  been 
duly  signed  by  or  on  behalf  of  six-sevenths  in  number  and 
value  of  the  creditors  of  the  defendant,  whose  debts  amounted 
to  ten  pounds  and  upwards,  accounting  every  creditor,  &c; 
that  afterwards,  to  wit,  on  the  24th  of  January,  1850, 
application  was  made  by  the  defendant  to  the  said  Court 
for  an  order  or  certificate  in  pursuance  of  the  prayer 
of  the  said  petition ;  that  the  plaintiffs  more  than  fourteen 
days  before  the  making  of  the  said  application,  to  wit,  on 
the  9th  day  of  January,  1850,  had  notice,  to  wit,  from  the 
defendant  that  the  said  petition  had  been  presented  to  the 
said  Court,  and  of  the  said  intended  application,  and  of  the 
time  when  the  same  would  be  (and  was)  thereafter  made ; 
that  thereupon,  and  after  the  said  application  to  the  said 
Court,  and  within  three  months  from  the  time  at  which  the 
plaintiffs  had  notice  from  the  defendant  of  his  said  sus- 
pension of  payment,  and  of  such  deed  of  arrangement,  to 
wit,  on  the  said  24th  of  January,  1850,  the  said  Court  in 
pursuance  of  the  said  petition  and  of  the  said  act,  and  then 
having  jurisdiction  over  the  matters  of  the  said  application, 
did  make  and  give  to  the  defendant  a  certificate,  whereby 
the  said  Court  did  certify  and  declare  that  the  said  deed 
of  arrangement  had  been  duly  signed  by  or  on  behalf  of 
six-sevenths  in  number  and  value  of  the  creditors  of  the 
defendant,  whose  debts  amounted  to  the  sum  of  ten  pounds 
and  upwards,  accounting  every  creditor,  &&;  that  the 
defendant  did  from  time  to  time,  and  at  all  times  from  the 
making  of  the  said  deed,  as  often  as  there  was  occasion, 
upon  every  reasonable  request  or  notice  to  him  given  by  the 
said  trustees,  to  wit,  on  each  day  from  the  said  making  of 
the  scud  deed  to  the  commencement  of  this  suit,  there  being 
then  occasion,  and  he  being  thereto  in  that  behalf  requested 
by  the  said  trustees,  assist  in  carrying  on  the  said  business, 
and  in  making  up  his  accounts,  and  in  the  settling  of 
disputes,  &c,  according  to  the  best  of  his  power  and  ability, 
and  the  defendant  did  in  all  things  from  the  said  making 
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of  the  said  deed  to  the  commencement  of  this  suit,  and 
hitherto,  in  all  respects  perform  the  said  covenants  therein 
contained  and  on  his  part  to  be  performed ;  that  the  said 
parties  of  the  second  part,  at  and  at  all  times  after  the 
making  of  the  said  deed,  assented  to  the  same,  and  acted  as 
such  trustees,  and  in  the  trusts  of  the  said  deed ;  that  thereby 
and  thereupon  the  said  deed  became  and  was  effectual  and 
obligatory  upon  the  plaintiffs,  and  as  effectual  and  obligatory 
in  all  respects  upon  the  plaintiffs  as  if  they  had  duly  signed 
the  same ;  that  the  said  deed  of  arrangement  and  the  said 
certificate  still  remain  in  full  force ;  and  that  by  reason  of  the 
matters  aforesaid,  and  of  suing  the  defendant  in  this  action, 
the  said  defendant  heretofore  and  after  the  commencement 
of  this  action,  to  wit,  on  the  26th  of  January,  1850,  became 
and  was  released  and  discharged  from  the  said  causes  of 
action  in  the  introductory  part  of  this  plea  mentioned,  and 
from  the  plaintiffs'  right  to  sue  for  the  same.  Verification, 
and  prayer  of  judgment. 

Special  demurrer,  and  joinder. 


Channell,  SerjL,  in  support  of  the  demurrer.  The  first 
objection  to  the  plea  is,  that  it  does  not  state  the  names  of 
the  persons  to  whom  the  defendant  is  alleged  to  have  been 
indebted,  or  the  amount  of  the  debts  due  to  them,  or 
the  names  of  the  creditors  who  are  said  to  have  executed 
the  deed  as  parties  of  the  third  part.  "  Pleadings  must 
specify  the  names  of  persons ;"  Steph.  Plead.  338,  5  th  ed; 
and  the  plea  alleges  no  excuse  for  the  omission  to  do  so. 
It  is  very  important  to  the  plaintiffs  in  this  case  that  the 
names  of  the  persons  in  question  should  be  set  out ;  because 
the  act  of  Parliament  makes  a  deed  of  arrangement  exe- 
cuted by  six-sevenths  in  number  and  value  of  the  creditors 
binding  on  the  other  seventh,  who  ought,  therefore,  to 
have  every  facility  afforded  them  to  ascertain  that  the 
requisite  number  did  execute  the  deed.  And  this  they 
cannot  ascertain,  unless  they  know  the  names  of  all  the 
creditors,  and  also  the  amount  of  the  debts  due  to  them 
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respectively.  [Maule,  J. — The  plea  avers  that  six-sevenths 
in  number  and  value  of  the  creditors  executed.  The  plain- 
tiffs may  traverse  that  allegation,  and  put  the  defendant  to 
the  proof  of  it]  That  would  not  answer  the  plaintiffs' 
purpose ;  for  the  defendant  would  make  out  a  prim&  facie 
case,  by  shewing  merely  that  he  was  indebted  to  the, 
creditors  who  executed  the  deed;  and  what  the  plaintiffs 
want  is,  the  means  of  inquiring  whether  the  proper  pro- 
portion of  creditors  have  really  executed  the  deed.  In  Gatty 
v.  Field  (a),  it  was  held  that  the  omission  of  the  Christian 
name  in  a  substantive  averment  in  a  plea  was  a  fatal  objection 
on  special  demurrer,  and  a  fortiori  ought  the  omission  of  both 
Christian  and  surnames  to  be  fatal.  [  Talfourd,  J.,  referred 
to  Kinnersley  v.  Knott  (b).  Wilde,  C.  J. — Is  it  not  the  prac- 
tice in  many  cases  in  pleading  to  refer  to  persons  generally, 
without  setting  forth  their  names,  as,  ex.  gr.,  is  it  not  usual 
to  allege  that  the  majority  of  the  parishioners,  or  of  a  vestry, 
did  certain  acts,  &c?  (c)]  Undoubtedly ;  and  so  it  is  suffi- 
cient to  allege  that  a  person  was  elected  at  an  election  by 
the  majority  of  the  voters.  But  in  those  cases  there  is  a 
difficulty,  or  even  an  impossibility,  of  ascertaining  the  names 
of  the  persons  constituting  the  class. 

Secondly,  the  plea  does  not  state  the  date  of  the  deed,  or 
rather,  it  gives  two  inconsistent  dates.  It  alleges,  that  "before 
the  time  of  the  making  of  the  said  indenture,  to  wit,  after 
the  passing  and  coming  into  operation  of  the  statute  herein- 
after mentioned,  to  wit,  on  the  25th  of  October,  1849,  as 
such  trader  made  after  the  passing  and  coming  into  operation 
of  the  *  Bankrupt  Law  Consolidation  Act,  1849/  and  after 
the  11th  of  October,  1849,  to  wit,  on  the  7  th  of  November, 
in  the  year  aforesaid"  (d),  &c.  This  passage  is  unintelligible; 
at  all  events,  taken  in  connection  with  the  averment  relative 
to  the  execution  of  the  deed,  which  follows  immediately 
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and  Another 

o. 

8UERIOGB. 


(a)  9  Q.  B.  431.  (c)  See  Gosling  v.  Veley,  7  Q. 

(6)  Com.   Pleas,  Trin.  Terra,  B.  406. 

1849.   This  case  will  be  reported  (d)  Ante,  p.  459- 
in  7  D-  &  L. 
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— - : —  whether  the  deed  bore  date  the  25th  of  October,  or  the 

Phillips 

and  Another    7th  of  November. 

Subbidge.         Thirdly,  the  plea  does  not  set  forth  the  "  certain  provi- 
soes, declarations,  and  agreements,"  which  it  avers  were 
contained  in  the  deed  (a).   It  ought  to  have  done  so,  because 
it  is  necessary  that  the  Court  should  be  in  a  position  to 
judge  whether  the  instrument  be  a  deed  of  arrangement 
within  the  meaning  of  the  statute.     In  this  case,  indeed,  it 
appears  that  the  trust  for  the  benefit  of  the  creditors  is  sub- 
ject to  a  primary  trust  to  the  benefit  of  which  they  do  not 
appear  to  be  entitled  (b) ;  and  that  circumstance  alone  affords 
strong  evidence  of  the  necessity  of  setting  forth  fully  all  the 
provisions  of  the  deed.    [  Wilde,  C.  J. — The  act  contemplates 
no  particular  trusts.    It  leaves  those  to  the  creditors.]    Still, 
the  defendant  ought  not  to  be  allowed  to  plead  in  this  com- 
pendious way  a  deed  to  which  the  plaintifls  are  not  parties, 
and  by  which  they  are  nevertheless  bound. 

Fourthly,  the  plea  does  not  aver  that  the  defendant 
suspended  payment  (c).  The  225th  section  of  the  Bank- 
nipt  Act  provides,  that  the  deed  is  not  to  be  obligatory 
upon  a  creditor  who  does  not  execute  it,  until  after  three 
months  after  he  shall  have  had  notice  from  the  trader 
of  his  "suspension  of  payment."  The  plea  speaks,  indeed, 
of  *  the  suspension  of  payment  hereinafter  mentioned,"  and 
afterwards,  of  "the  said  suspension  of  payment,"  but  it 
does  not  aver  that  any  such  suspension  ever  took  place. 
[Wilde,  C.  J. — The  plea  states  that  the  defendant  was 
"  unable  to  pay  his  debts  in  full."]  That  is  not  enough.  A 
person  may  be  unable  to  pay  all  his  debts  at  a  particular 
time  in  full,  and  yet  be  in  a  situation  of  pecuniary  distress 
falling  far  short  of  an  actual  "suspension  of  payment" 

Fifthly,  even  if  the  deed  be  binding  upon  the  plaintifis, 
it  is  no  bar  to  the  present  action.  An  absolute  covenant 
not  to  sue,  it  is  not  disputed,  amounts  to  a  release ;  but 
a  covenant  not  to  sue  for  a  certain  time  only,  is  not  a 

(a)  Ante,  p.  461.  (c)  This  point  was  not  raised 

(b)  Id.  p.  460.  by  the  demurrer. 
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release ;  and  if  the  covenant  be  broken*  the  remedy  of    *»  M-& p- 

i  ...  .        tt  *  1850. 

the  covenantee  is  by   action   upon  it     Here  the  cove-  — 

J  r  Phillips 

nant  is,  not  to  sue,  "in  case  the  defendant  should  per-    and  Another 


form  the  covenants  therein  contained,  and  on  his  part  to  be     surbidge. 

performed  (a)."    Suppose  the  defendant  failed  to  observe 

any  of  the  covenants  he  entered  into,  not  only  would  the 

covenant  against  suing  not  be  a  release,  but  it  would  not 

even  be  binding  on  the  creditors.     This  deed,  therefore, 

cannot  be  pleaded  as  a  release,  for  if  it  has  that  operation 

now,  it  must  have  operated  as  a  release  from  the  moment  of 

its  execution,  contrary  to  the   manifest  intention  of  the 

parties.     If  it  was  not  a  release  ab  initio,  when  did  it 

become  so?     [Maule,  J. — Does  not  the  plea  contain  an 

averment  that  the  defendant  performed  all  the  covenants 

which  he  was  bound  to  perform?]     Yes.     \Maule9  J. — 

Then  it  was  a  release  at  once.]     If  so,  it  was  a  release  for 

ever,  notwithstanding  subsequent  breaches  of  defendant's 

covenants.     [Cresswell,  J. — The  effect  of  the  deed  is  simply 

this:  if  a  creditor  sues  the  debtor  in  contravention  of  the 

bargain  made  with  him,  his  debt  shall  be  released.    As  long 

as  the  debtor  performs  his  covenants,  he  is  released.     If  he 

does  not  perform  them,  the  creditor,  in  suing  him  does  not 

sue  him  in  contravention  of  the  deed.     Maule,  J. — It  is 

a  penalty  which  the  parties  have  agreed  to  impose.     They 

say,  we  will  have  no  law  suits :  any  man  who  sues  forfeits 

his  debt] 

Lastly,  if  the  deed  be  a  release  it  should  have  been 
pleaded  in  bar,  and  not  to  the  further  maintenance  of  the 
action ;  Gibbons  v.  Vomtton  (ft).  [Maule,  J. — It  is  properly 
pleaded  to  the  further  maintenance,  for  the  defence  does 
not  arise  until  the  action  has  been  brought  It  is  posterior 
in  point  of  causation,  although  there  is  no  interval  of  time 
between  the  bringing  of  the  action  and  the  arising  of  the 
defence.] 

(a)  Ante,  p.  460.  C.  P.  74.    This  case  will  be  re- 

(6)  Com.  Pleas,  Mich.  Term,      ported  in  7  D.  &  L. 
1849,  cited  from  19  Law  Jonrn., 

H   H  2 
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'- —  the  names  of  the  creditors  or  of  the  parties  to  the  deed. 

Phillips  .  r 

and  Another  "  A  general  mode  of  pleading  is  allowed  where  great  pro- 
Surbidge.  Hxity  is  thereby  avoided;"  Steph.  on  Head.  392,  5th  ed 
Here,  it  is  obvious  that  great  prolixity  would  result  from 
setting  out  the  names  in  question.  The  plea  states  that 
"divers,  to  wit,  a  hundred"  creditors  executed  the  deed  in 
person,  and  that  "divers,  to  wit,  a  hundred"  signed  it  by 
attorney.  The  videlicet  may  be  rejected;  Nash  v.  Broum(a); 
Ryalls  v.  Bramall(b);  and  then  it  appears  that  the  creditors 
who  executed  the  deed  are  200  in  number,  and  therefore 
that  to  set  forth  their  Christian  and  surnames  would  lead 
to  great  prolixity.  [Cresswell^  J. — Will  the  Court  reject 
the  videlicet  where  the  number  laid  under  it  is  not  mate- 
rial ?]  It  is  usual  in  pleading  to  describe  a  large  number 
of  persons  in  this  general  way ;  Norman  v.  Thompson  (c); 
Brown  v.  Dakeyne  (rf). 

Secondly,  the  date  of  the  deed  sufficiently  appears. 
There  is,  no  doubt,  some  obscurity  in  the  averment  respect* 
ing  it,  which  has  been  referred  to  on  the  other  side :  but 
the  Court  will  on  that  account  wholly  reject  it  as  insensible, 
and  then  the  objection  will  be  got  rid  of;  for  the  plea,  after 
setting  forth  the  deed,  contains  a  positive  and  distinct 
averment  that  the  deed  was  executed  on  the  7th  of  No- 
vember. 

Thirdly,  it  is  not  necessary  to  set  forth  all  the  provisions 
and  stipulations  of  the  deed  in  extenso.  What  shall  be 
the  terms  of  the  arrangement  is  a  matter  solely  for  the 
consideration  of  the  creditors;  and  the  certificate  which, 
the  plea  alleges,  has  been  given  by  the  Court  of  Bank- 
ruptcy, is  sufficient  to  satisfy  the  Court  that  the  deed  in  all 
respects  complies  with  the  provisions  of  the  act 

Fourthly,  enough  appears  on  the  plea  to  enable  the  Court 
to  collect  that  the  defendant  had  suspended  payment 
\CressweU>  J. — The  plea  only  speaks  of  suspension  "  herein- 

(a)  6  D.  &  L.  329 ;  S.  C.  6  C      Exch.  734. 
B.  584.  (c)  Exch.,  Hil.  Term,  1850. 

(6)  5  D.  &  L.  753 ;  S.  C.  i         (d)  Q.  B.f  Trim  Term,  1846. 
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after  mentioned,"  and  of  "  his  said  suspension  of  payment"] 
Those  words  may  be  rejected.  It  appears  that  the  de- 
fendant became  insolvent;  that  is  a  suspension  of  payment 
[Maule,  J. — It  is  possible  that  he  may  have  been  unable  to 
pay  his  debts,  and  yet  not  have  suspended  payment  Thus, 
all  his  debts  may  have  been  payable  in  futuro,  and  he  may 
have  exhausted  all  his  present  assets  only.]  The  certificate 
of  the  execution  of  the  deed  is  sufficient  to  shew  that  there 
was  a  suspension  of  payment  But,  at  all  events,  the 
objection  cannot  prevail,  because  it  is  not  assigned  as  ono 
of  the  causes  of  demurrer. 

Fifthly,  the  defendant  may  avail  himself  of  the  covenant 
against  suing,  by  pleading  it,  as  he  has  done  here,  by  way 
of  answer  to  the  plaintiffs1  claim ;  and  he  was  not  bound  to 
resort  for  his  remedy  under  it  to  a  cross  action ;  Gibbons  v. 
Vouillon  (a). 

Lastly,  the  plea  is  well  pleaded  to  the  further  mainte- 
nance of  the  action ;  for  the  defence  docs  not  arise  until 
after  the  action  has  been  brought.  And  it  is  no  hard- 
ship to  the  plaintiffs  that  the  plea  is  so  pleaded,  instead  of 
being  pleaded  in  bar;  for,  according  to  Wollen  v.  Smith  (b), 
they  might  have  discontinued  without  payment  of  costs. 


L.  M.  £  P. 

1850. 

Phillips 

and  Another 

v. 

SU  BRIDGE. 


Channelly  Serjt,  in  reply. 

Wilde,  C.  J. — Although  this  plea  is  not  perfectly  correct 
in  all  its  parts,  it  may,  I  think,  upon  the  whole,  be  sustained, 
notwithstanding  the  objections  urged  upon  the  special  de- 
murrer. Its  validity  depends  upon  the  construction  of  the 
recent  Bankrupt  Act,  which  provides,  that  a  deed  executed 
by  certain  persons  under  certain  circumstances  shall  have 
the  same  operation  as  if  executed  by  the  plaintiffs;  and 
the  question  is,  whether  the  plea  states  that  everything 
has  been  done  so  as  to  make  the  deed  as  available  against 
the  plaintiffs  as  if  they  had  executed  it. 

(a)  Com.  Pleas,  Mich.  Term,  (6)  9  A.  &  E.  505  ;  S.  C.  1  P. 

1849*  cited  from  19  Law  Journ.,      &  D.  375. 
C.  P.  74. 
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The  first  objection  made  applies  to  the  form  in  which 
the  deed  is  set  out  It  is  said,  that  the  names  of  the 
several  creditors  referred  to  by  the  recital  as  the  persons  to 
whom  the  insolvent  was  indebted  are  not  set  out,  and, 
therefore,  that  no  means  are  given  to  the  plaintiffs  for 
learning  whether  the  deed  has  really  been  signed  bj  six- 
sevenths  of  the  creditors.  Now,  looking  at  the  general 
rule  which  applies  to  the  matter  under  consideration,  this 
is  clear,  that  whenever  prolixity  will  follow  in  setting  out  the 
names,  dates,  and  sums,  they  may  be  dealt  with  in  a  general 
form.  This  plea  states  that  a  deed  of  arrangement  was  en- 
tered into  by  an  insolvent  with  his  creditors.  The  defendant 
is  described  as  a  beer  shop  keeper,  but  it  also  appears  that 
he  is  a  builder ;  and  considering  the  nature  of  these  occu- 
pations, it  is  obvious  that  the  persons  with  whom  he  had 
transactions  must  have  been  very  numerous.  In  such  a 
case,  it  may  be  predicated  that  it  is  unnecessary  to  state 
the  names  of  the  creditors  or  the  amounts  due  to  them 
more  particularly,  as  there  is  a  provision  in  the  statute 
which  gives  a  party  the  means  of  ascertaining  whether  the 
deed  has  been  duly  executed  by  the  necessary  number  of 
creditors,  and  of  considering  whether  he  will  acquiesce  in 
the  arrangement.  I  allude  to  the  provision,  that  when  the 
trustee  or  inspector  is  satisfied  that  the  proper  number  of 
creditors  have  signed  the  deed,  he  is  to  certify  the  same  to 
the  Court  in  writing,  and  that  certificate  is  to  be  filed  with 
the  registrar  of  the  Court  (a).  There  are  also  provisions 
to  coerce  the  trader  to  give  correct  accounts  of  his  debte, 
and  of  the  names,  residences,  and  occupations  of  his  credi- 
tors; so  that  the  matter  has  not  been  overlooked  by  the 
Legislature.  It  seems  to  me,  therefore,  that  this  is  a  case 
in  which  it  may  be  reasonably  inferred  from  the  subject- 
matter,  that  to  set  out  the  names  would  lead  to  unnecessary 
prolixity ;  and  it  does  not  appear  necessary  for  the  security 
of  the  plain  tiffs,  or  that  it  would  lead  to  any  good  object 

The  next  objection  is  that  the  plea  is  informal  and  un- 


(a)  Sect.  226. 
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certain  with  respect  to  the  execution  of  the  deed.     And  L\^i^  r' 

.                                             .                           .  1850. 
undoubtedly  it  does  appear  that  some  mistake  was  made  in 


Phillips 

copying  the  plea.     But  we  must  look  to  every  part  of  the    and  Another 
plea,  and  we  then  find  a  distinct  averment  that  the  deed     Subruxse. 
was  executed  upon  a  certain  day  for  the  benefit  of  the 
creditors ;  and  it  also  appears  that  they  were  six-sevenths 
in   number  and   value.     That,  I   apprehend,   sufficiently 
satisfies  so  much  of  the  statute  as  relates  to  the  deed. 

Then,  what  other  conditions  are  there  which  the  statute 
requires  to  make  the  deed  binding  ?  It  requires  that  the 
creditor  sought  to  be  affected  by  the  deed  shall  have  notice, 
for  a  certain  period,  of  the  debtor's  suspension  of  payment, 
and  of  the  deed;  or  that  the  insolvent,  who  wishes  to  bind 
all  parties,  shall  apply  to  the  Court  for  a  certificate  that  the 
deed  has  been  duly  signed  (a).  But  in  order  to  warrant  that 
application,  he  must  give  notice  to  all  his  creditors.  Here, 
it  appears  that  the  deed  has  been  signed  by  the  creditors, 
and  that  the  certificate  was  obtained  after  notice  given  to 
the  plaintiffs,  under  which  they  might  have  come  in  and 
opposed  the  arrangement.  It  therefore  appears  to  me,  that 
all  the  conditions  which  the  statute  imposes,  in  order  to 
make  the  deed  effectual  as  against  the  plaintiffs,  have  been 
performed. 

But  it  is  said,  that  this  must  depend  upon  the  question 
whether  the  Court  which  gave  the  certificate  had  jurisdic- 
tion to  do  so;  and  that  depends  on  whether  the  insolvent 
resided  within  its  jurisdiction  for  six  months  before  "his 
suspension  of  payment"  This  requires  that  we  should  look 
at  what  is  meant  by  the  word  "suspension"  in  this  act.  We 
find  that  the  statute  is  divided  under  several  general  heads; 
and  under  one  of  those  heads  we  find  that  the  object  of  the 
Legislature  is  to  further  arrangements  between  a  trader 
and  his  creditors  when  he  is  unable  to  pay  them.  There  is 
no  special  provision  as  to  suspension  of  payment, —  that 
expression  is  introduced  incidentally.  The  general  object 
of  the  statute  being  distinct,  and  there  being  no  reason 

(a)  Sect.  225. 
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Phillips 

and  Another  nient,  I  do  not  see  why  they  should  not  have  considered 
Subudgb.  ^at  *&  fo  a  case  to  come  within  its  provisions  as  an  actual 
suspension  of  payment  Then  the  language  of  the  act  is 
distinct  in  shewing  the  class  of  persons  to  whom  it  applies, 
that  is,  traders  unable  to  meet  their  engagements  with  their 
creditors  (a).  It  is  said  that  the  power  given  by  the  act  to 
the  Court  to  grant  a  certificate  of  the  deed  having  been 
executed,  arises  only  where  the  trader  resided  or  carried  oo 
his  business  within  its  jurisdiction  for  six  months  immedi- 
ately preceding  his  "  suspension"  of  payment ;  but  it  seems 
to  me  that  the  "suspension"  there  referred  to  is  satisfied 
either  by  a  stoppage  of  payment,  where  there  is  no  renewal 
of  payment,  or  by  inability  to  pay  generally.  That  objec- 
tion, therefore,  also  fails  to  the  ground. 

It  is  also  objected,  that  it  does  not  appear  upon  the 
declaration  that  the  deed  is  such  a  deed  of  arrangement  as 
comes  within  the  act  The  statute  does  not  refer  to  any 
deed  containing  any  particular  clauses,  but  leaves  it  to 
the  creditors  to  say  what  its  provisions  shall  be.  It  speaks 
in  very  general  terms  of  the  nature  of  the  arrangement 
between  a  trader  and  his  creditors,  shewing  manifestly  an 
intention  to  give  the  largest  discretion  to  the  creditors; 
and  the  mode  by  which  it  secures  the  interests  of  those 
who  do  not  execute,  is  by  entrusting  them  to  the  care  of 
the  creditors  who  do.  It  seems  to  me,  therefore,  not 
necessary  to  set  out  the  clauses  of  the  deed,  when  the 
statute  is  silent  as  to  what  particular  clauses  it  shall  con- 
tain, and  when  the  Court  would  be  unable  to  deal  with 
them  if  they  were  set  out.  If  we  were  required  to  deal 
with  them,  we  should  be  obliged  to  take  into  consideration, 
in  each  case,  the  nature  of  the  business  of  the  trader,  the 
number  of  his  creditors,  and  the  particular  circumstances 
of  the  case,  in  order  to  ascertain  whether  the  clauses  of 
the  deed  were  necessary.      Even  then,  the  Court  could 

(a)  See  sect.  211. 
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hardly  form  any  judgment  as  to  the  necessity  of  the  powers 
which  the  deed  might  contain  for  carrying  the  arrangement 
into  effect;  and  it  would  be  most  inexpedient  that  it  should 
be  called  upon  to  decide  such  a  question.  So,  with  respect 
to  the  trusts  of  the  deed ;  there  may  be  some  trusts  which 
ought  to  have  precedence  over  others,  and  of  such  questions 
the  creditors  arc  the  best  judges.  I  therefore  think  it  is 
not  necessary  to  set  out  the  clauses  of  the  deed. 

As  to  the  form  of  the  plea,  I  think  it  is  sufficient  The 
deed  says,  that  if  the  creditors  sue  the  defendant,  the  latter 
shall  be  released ;  and  that  the  deed  shall,  in  such  a  case, 
be  pleaded  by  way  of  release. 


Ll,     M.     JT     P. 
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Mauls,  J. — I  am  of  the  same  opinion.  The  plea  is 
certainly  defective  in  some  respects;  but  whether  it  is  so 
much  so  as  to  be  bad  either  upon  general  or  special  de- 
murrer is  the  question.  I  think  it  is  not  There  is  some 
weight  in  the  objection  arising  from  the  omission  of  the 
words  "by  an  indenture ;"  and  though  my  opinion  is,  that 
those  words  may  be  supplied  by  what  is  picked  up  from 
the  rest  of  the  plea,  it  will  not  surprise  me  if  the  defendant, 
upon  taking  the  case  to  a  Court  of  error,  should  find  that 
Court  inclined  to  look  more  narrowly  into  the  form  of  the 
plea. 

With  respect  to  the  insertion  of  the  names  of  the  credi- 
tors, I  think  this  case  is  clearly  within  the  rule  which 
establishes  that  prolixity  is  to  be  avoided.  There  are  cases 
where  although  a  class  may  have  consisted  of  only  a  few 
persons,  yet,  if  they  might  have  been  numerous,  the  Court 
has  held  that  the  ancient  rule  of  pleading,  by  which  the 
inconvenience  of  prolixity  is  avoided,  applied,  and  that  it 
was  sufficient  to  describe  the  class  generally. 

As  to  the  term  "suspension  of  payment,"  it  must  be 
understood  in  the  sense  in  which  it  is  used  in  sect  225, 
where  that  term  is  first  mentioned.  That  section  speaks  of 
it  as  of  something  of  which  the  creditor  is  to  have  notice. 
"  Suspension  of  payment"  is  not  there  introduced  as  a  new 
thing  mentioned  for  the  first  time,  but  something  which 
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before.     I  conceive  therefore,  that  the  circumstance  men- 


Phillips 

and  Another  tioned  in  sect.  224  constitutes  a  suspension  of  payment 
Surbidgz.  within  the  225th  section;  and  that  being  so,  I  think  the 
suspension  of  payment  and  the  notice  of  it  are  here  suffi- 
ciently averred.  That  circumstance  is,  the  execution  of  a 
"deed  or  memorandum  of  arrangement"  between  "such 
trader"  and  "six-sevenths  in  number  and  value  of"  his 
"creditors;"  and  "such  trader,"  upon  looking  back  to  a 
former  part  of  the  act  (a),  means  a  "  trader  unable  to  meet 
his  engagements."  When  such  a  person  enters  into  an 
agreement  of  the  kind  mentioned  in  sect  224,  that  is  a 
"suspension  of  payment"  within  sect  225. 

With  respect  to  not  setting  forth  the  trusts  of  the  deed, 
I  think  that  all  that  is  essential  in  this  plea  is,  that  it  should 
state  those  facts  which  shew  that  the  plaintiff  was  in  effect 
a  party  to  the  deed,  although  he  did  not  personally  execute 
it  The  statute  enacts,  that  if  six-sevenths  of  the  creditors 
agree,  and  three  months'  notice  is  given  to  the  non-assenting 
creditors  of  that  agreement,  or  the  Court  of  Bankruptcy 
grants  a  certificate  of  the  agreement  having  been  executed 
by  the  requisite  parties,  the  deed  shall  be  as  binding  upon 
all  the  creditors  as  if  all  had  executed  it  In  feet,  it 
makes  the  six-sevenths  attorneys  for  the  other  seventh. 
The  plea,  therefore,  shews  that  the  deed  is  in  effect  the 
deed  of  the  plaintiff.  Then,  it  is  only  necessary  to  state  so 
much  of  the  deed  as  shews  a  release  of  the  debt  by  the 
plaintiff,  viz.,  that  part  of  it  which  provides  that  if  the 
debtor  shall  do  what  he  is  thereby  bound  to  do,  the  deed 
shall  be  pleaded  as  a  release ;  and  in  conformity  with  what 
was  decided  in  this  Court  (£),  I  think  those  words  mean  that 
the  deed  shall  be  a  release.  The  plea,  then,  is  good;  for  it 
states  the  facts  that  make  the  deed  binding  on  the  plaintiff, 
although  he  did  not  execute  it,  and  states  also  the  release, 
without  any  other  statement  whatever.  If  the  deed  con- 
tained any  thing  inconsistent  with  that  by  way  of  proviso, 

(a)  Sect.  211.  Mich.  Term,  1849,  cited  from  19 

(6)   In    Gibbons    v.    Vouillon,      Law  Journ.,  C.  P.  74. 


TRINITY   TERM,    13   VICT.  475 

JL.  M»  8c  P. 

it  should  come  from  the  other  side;  and  if  it  contained  1850. 

matter  which  shewed  that  that  was  not  the  effect  of  the  pUILUPg 

deed,  that  might  be  shewn  under  non  est  factum.  "^  Another 

With  respect  to  the  plea  being  pleaded  to  the  further  Sur&idgk. 
maintenance  of  the  action,  I  intimated  my  opinion  in  the 
course  of  the  argument  (a). 

Cre88WELL,  J. — I  also  think  that  our  judgment  must  be 
for  the  defendant  As  to  the  first  objection,  that  the  Christ- 
ian and  surnames  of  the  creditors  who  executed  the  deed 
ought  to  have  been  set  forth,  I  think  it  has  been  sufficiently 
disposed  of  by  the  observation,  that  to  set  them  forth  would 
tend  to  prolixity.  The  next  objection  is,  that  the  plea 
does  not  allege  when  the  deed  was  made,  and  that  two  in- 
consistent dates  are  given.  If,  however,  the  first  branch  of 
the  objection  be  well  founded,  the  second  branch  must  fall 
to  the  ground.  Undoubtedly  a  mistake  in  copying  the 
plea  has  introduced  this  difficulty;  but  I  think  we  may 
reject  that  part  altogether,  and,  looking  at  the  other  part  of 
the  plea,  we  can  see  clearly  when  the  deed  was  made.  The 
plea  begins  by  saying,  that  "before  the  time  of  the  making 
of  the  said  indenture,  to  wit,  after  the  passing  and  coming  into 
operation"  of  the  Bankrupt  Act,  "to  wit,  on  the  25th  of 
October,  1849,  as  such  trader,  made  after  the  passing,"  &c, 
"and  after  the  11th  of  October,  1849,  to  wit,  on  the  7th 
of  November,  in  the  year  aforesaid  (&)."  Then  there  is  a 
positive  averment  of  the  execution  of  the  deed:  "that 
before  the  commencement  of  this  suit,  to  wit,  on  the  7th  of 
November,  1849,  to  wit,  at  the  time  of  making  the  said 
deed,  the  same  was  sealed  by  the  defendant  (c)."  The  plea, 
therefore,  contains  a  distinct  averment  of  the  execution  of 
the  deed. 

As  to  the  deed  being  pleaded  as  a  release,  the  deed  is 
not  the  deed  of  the  plaintiff,  and  the  defendant  might  have 
been  in  great  difficulty  if  he  had  pleaded  it  as  a  release.  It 
was  not  executed  by  the  plaintiff,  and  therefore  he  did  not 

(a)  Ante,  p.  467.  (b)  Id.  p.  459.  (c)  Id.  p.  461. 
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release ;  but  his  debt  was  released  by  act  of  Parliament 
That  act  says  (a),  that  a  deed  of  arrangement,  executed  by 
a  certain  number  of  creditors,  shall  operate  as  beneficially 
for  the  debtor  and  as  stringently  against  the  creditor  as  if 
the  latter  had  executed  it ;  and  the  plea,  after  stating  that 
the  deed  was  executed  as  required  by  the  act,  avers  that  by 
means  of  the  premises  the  defendant  was  discharged. 

With  respect  to  the  "  suspension  of  payment ;"  as  that 
point  rests  on  general  demurrer,  the  defendant  is  in  a  more 
favorable  position  in  respect  of  it  than  if  it  had  been  raised 
by  special  demurrer.  The  plea  states  that  the  defendant 
was  and  would  be  unable  to  pay  his  debts  in  full,  and 
afterwards  speaks  of  his  "said  suspension  of  payment" 
When  a  man  says  that  he  was  indebted  to  a  certain  number 
of  persons,  and  that  he  could  not  pay  them,  I  think  it  is 
no  very  forced  construction  to  say  that  that  amounts  to  an 
allegation  that  he  did  not  pay  them;  and,  consequently, 
that  he  did  suspend  payment 


Talfourd,  J. — I  am  of  the  same  opinion.  As  to  the 
objection  that  the  names  of  the  creditors  and  the  amounts 
of  their  debts  ought  to  have  been  set  out,  I  think  it  has 
received  its  answer.  The  case  of  Gatty  v.  Field  (b)  was 
altogether  different  There  the  plea  professed  to  set  out 
the  names,  but  did  so  imperfectly;  and  there  was  no 
presumption  that  to  set  them  out  would  have  led  to 
prolixity.  As  to  the  objection  on  the  ground  of  uncer- 
tainty, there  might  have  been  some  difficulty  in  ascertaining 
what  circumstances  were  pointed  at  by  the  term  "suspension 
of  payment ;"  but  the  deed  is  set  out,  and  refers  to  the 
before  mentioned  suspension  of  payment;  and  taking  the 
antecedent  and  the  subsequent  suspension,  the  deed  suffi- 
ciently satisfies  the  allegation  of  suspension. 

Judgment  for  the  Defendant 


(a)  Sect.  224. 


(6)  9  Q.  B.  431. 
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Lew  v.  Haman.  /wie5. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.9  Alderson,  B.9  Rolfe,  B.9  and 

Piatt,  B.] 

mLRROR  coram  vobis,  to  reverse  proceedings  in  outlawry.  In  proceedings 

It  appeared  upon  the  record  that  the  outlawry  was  after  aftw  finlT7 
final  judgment,  and  that  the  ca.  sa.  was  returnable  "  imme-  Judgment»  &» 

J      °  7  ca.  sa.  should 

diately  after  the  execution  thereof."  be  returnable 

on  a  day  cer- 
tain. 

Lush,  in  support  of  the  writ  of  error.     There  is  error  on  therefore* it 
the  record  in  consequence  of  the  writ  of  ca.  sa.  being  ¥pt^l?Pfn 
returnable  immediately  after  execution.     At  common  law  such  proceed- 
there  would  be  clearly  error,  for  the  ca.  sa.  must  have  been  causa,  was 
returned  on  some  day  certain  in  Term,  and  the  writ  of  IJ1^^^^!- 
exigi  been  tested  on  the  quarto  die  post  of  the  return  of  *fte*e*ecu- 
the  ca.  sa.;   Tidd's  Pract.  132,  9th  ed.     The  2  Wm.  4,  Court, upon 
c.   39,   s.   6,   which  authorizes  proceedings    to    outlawry  vobis,  reversed 
after  final  judgment  to  be  taken  in  actions  commenced  ^outlawry, 
by  writ  of  summons,  makes  no   alteration    in   the   pro- 
ceedings;  but  on  the  contrary,  enacts,  that  they  may  be 
had  and  taken  in  such  manner  and  in  such  cases  as  may 
now  be  lawfully  done  after  judgment  in  an  action  com- 
menced by  original  writ     The  plaintiff  may  rely  upon  the 
3  &  4  Wm.  4,  c.  67,  s.  2,  which  enacts,  that  "  all  writs  of  exe- 
cution maybe  tested  on  the  day"  (on)  "which  the  same  are 
issued,  and  be  made  returnable  immediately  after  the  exe- 
cution thereof."     The   object  of  that  act  was  to  enable 
parties  to  proceed  in  Vacation  and  obtain  the  fruits  of  their 
judgments.     It  applies  only  to  cases  where  the  writ  is  to 
be  executed,  but  not  to  outlawry;  for  if  the  writ  were  exe- 
cuted there  could  be  no  outlawry,  as  the  party  would  be  in 
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custody.  In  Kemp  v.  Hyslop  (a),  it  was  held,  that  where  a 
writ  of  ca.  sa.  was  made  returnable  "  immediately  after 
execution  thereof,"  the  bail  in  the  action  were  not  fixed. 
Lewis  v.  Holmes  (b\  is  an  express  decision  on  this  point 
It  was  there  decided  that  proceedings  in  outlawry  cannot 
be  founded  on  a  writ  of  ca.  sa.  made  returnable  as  this  is. 
Lord  Denman  there  said,  "  It  is  said  that  no  proceedings 
to  outlawry  can  be  grounded  on  a  ca.  sa.  returnable  imme- 
diately after  execution,  as  such  writ  can  only  be  executed 
by  arresting  the  defendant,  in  which  case  there  is  no 
ground  for  proceeding  to  outlawry.  If  he  be  not  arrested, 
the  writ  does  not  become  returnable :  and  the  fact  of  its 
being  returned  cannot  help,  whether  it  be  done  by  a 
Judge's  order  or  not :  for,  strictly  speaking,  no  writ  can  be 
returned  before  it  is  returnable,  although  a  Judge  may 
order  the  sheriff  to  return  what  he  has  done  upon  it,  and 
so  in  some  sense  to  return  the  writ" 


S.  Temple,  contriL  If  Lewis  v.  Holmes  is  a  correct  deci- 
sion, the  present  case  is  undoubtedly  governed  by  it ;  but 
in  Lewis  v.  Holmes,  the  decision  was  grounded  on  the 
case  of  Kemp  v.  Hyslop,  which  does  not  bear  it  ont 
[Pollock,  C.  B. — If  there  is  a  clear  decision  on  the  point 
in  Lewis  v.  Holmes,  we  cannot  overrule  it;  the  plaintiff 
ought  to  go  to  a  Court  of  error.]  Admitting  that  the  writ 
is  incorrect  it  is  only  irregular  and  not  void,  and  the  de- 
fendant has  waived  it  by  not  coming  in  time.  [Bolfe,  B. — 
But  it  is  on  the  record ;  there  is  no  such  thing  as  an  irre- 
gularity on  the  record,  it  is  error.] 


Per  Curiam. 


Judgment  for  the  Defendant 


(a)  1  M.  &  W.  58 ;  S.  C.  4  Dowl.  687. 

(b)  10  a  B.  696,  8. 
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KlNGSFORD     V.   DUTTON.  June  5, 6. 

[In  the  Common  Pleas. 

Coram   fPilde,    C.  J.,   Maule,  J.9  CressweU,  J.f  and 

Talfaurd,  J.] 

irEBT.     The  declaration, — after  stating  that  the  plain-  The  statement 
tiff  before,  &c.,  was  treasurer  to  the  governors  and  guar-  of  persons  in 
dians  of  the  poor  of  the  parish  of  St.  Mary,  Newington,  J^^  * 
in  the  county  of  Surrey,  constituted  and  appointed  under  when  it  would, 
and  by  virtue  of  a  certain  act  of  Parliament  (54  Geo.  3,  their  number, 
c.  cxiii),  and  that  plaintiff  sued  as  such  treasurer  on  behalf  iixity.°  pr°" 
of  the  governors  and  guardians,  by  force  of  that  statute, —  wai  take  ^ 
stated,  that  the  defendant,  by  a  bond  dated  the  11th  of  diciai  notice 

"  that  the  rate- 

payers of  a 
parish  are  so  numerous  that  it  would  lead  to  prolixity  to  set  forth  their  names  in  pleading. 

Upon  demurrer  to  a  declaration  upon  a  bond,  the  judgment  of  the  Court  is  upon  the  decla- 
ration, and  not  upon  the  breaches  assigned.  Where,  therefore,  a  declaration  upon  a  bond 
assigned  two  breaches,  one  of  which  was  good,  and  the  other  bad,  the  Court  gave  judgment 
generally  for  the  plaintiff  for  the  penalty  of  the  bond ;  and  not  for  the  plaintiff  upon  the  good 
breach  for  the  damages  to  be  assessed  upon  it,  and  for  the  defendant  as  to  the  bad  breach. 

A  bond  was  conditioned  to  be  void  if  A.  B.,  a  poor  rate  collector,  should,  when  requested  by 
the  guardians,  pay  to  such  banker  or  other  person  as  they  should  appoint,  all  sums  which  he 
should  collect  when  they  amounted  to  202. ;  or  if,  in  the  event  of  his  not  paying  according  to 
the  direction  of  the  guardians,  either  of  his  sureties  should,  within  twenty-one  days  after  notice, 
pay  any  sums  which  he  should  not  have  paid  according  to  such  direction. 

A  declaration  upon  the  bond  against  one  of  the  sureties  averred  that  A.  B. ,  after  the  bond, 
and  before  being  directed  to  pay,  collected  by  virtue  of  his  office  sums  amounting  to  a  large 
sum,  to  wit,  470/. ;  and  that  although  a  reasonable  time  for  payment  had  elapsed  before  action, 
and  before  the  twenty-one  days'  notice  to  the  sureties,  yet  he  made  default.  It  then  assigned 
two  breaches,  the  first  of  which  was  non-payment  by  the  defendant  twenty-one  days  after  notice 
of  the  default  of  A.  B. ;  and  the  second,  that  while  A.  B.  was  collector  he  received  divers  sums, 
amounting,  to  wit,  to  500/.  in  respect  of  rates,  and  the  same  remained  in  his  hands,  and  although 
a  reasonable  time  had  elapsed,  he  had  not  paid  the  same,  though  often  requested,  to  the  guar- 
dians or  their  treasurer,  or  any  person  appointed  by  them  to  receive  the  same. 

Held,  upon  special  demurrer,  first,  that  the  declaration  was  not  bad  for  omitting  to  aver  that 
legal  rates  were  made  and  delivered  to  A.  B.,  or  to  set  forth  the  names  of  the  persons  from 
whom  they  were  collected ;  and  secondly,  that  the  second  breach  was  not  a  good  breach  of 
either  branch  of  the  condition. 

An  act  of  Parliament,  after  appointing  a  number  of  persons  guardians  of  the  poor  of  a  parish, 
and  declaring  that  seven  should  be  a  quorum,  enacted,  that  the  guardians  should  sue  and  be 
sued  in  the  name  of  their  treasurer ;  and  that  no  action  that  might  be  brought  by  them  or  any 
of  them  in  the  name  of  the  treasurer,  should  abate,  &c. 

A  bond  for  the  due  performance  of  a  poor  rate  collector's  duties  having  been  executed  to 
seven  of  the  guardians,  held  that  an  action  upon  the  bond  was  well  brought  in  the  name  of  the 
treasurer. 
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October,  1843,  (profert),  acknowledged  himself  to  be  bound 
to  Charles  Pugh,  William  Nash,  Charles  Lane,  Thomas 
Griffin,  William  Jones,  William  Fossett,  and  Richard 
Allum,  in  the  bond  described  as,  and  then  being,  seven  of 
the  governors  and  guardians  of  the  poor  of  the  said  parish, 
in  trust  for  the  inhabitants  of  the  said  parish,  in  100041, 
subject  to  a  certain  condition  thereinunder  written,  whereby, 
after  reciting  that  the  said  governors  and  guardians  of  the 
poor  of  the  said  parish,  at  a  meeting  held  in,  &c,  pursuant 
to  the  directions  of  the  said  act  of  Parliament,  appointed 
one  Richard  Ellis  Cheeseman  to  be  a  collector  of  the  rates 
for  relief  of  the  poor  of  the  said  parish  and  other  purposes, 
&c,  and  that  the  defendant  and  one  William  Challis  had 
consented  to  become  his  sureties  for  that  purpose,  and  to 
execute  the  said  bond ;  it  was  conditioned,  (1)  "  that  if  the 
said  R.  E.  C.  should,  from  time  to  time  and  at  all  times 
thereafter,  as  long  as  he  should  remain  and  continue  such 
collector  as  aforesaid,  duly,  diligently,  and  faithfully  collect 
and  receive,  of  and  from  the  several  persons  liable  thereto, 
all  and  every  sum  and  sums  of  money  raised,"  &c,  "upon, 
for,  or  in  respect  of  any  rate,"  &c,  already  rated,  "or 
which  might  at  any  time  thereafter  be  rated,"  &&,  and 
€t  which  already  had  been  or  thereafter  should  be  delivered 
to  the  said  R.  E.  C.  to  collect ;"  and  (2)  "  should,  when 
thereunto  requested  by  the  said  governors  and  guardians, 
from  time  to  time  pay  all  such  sum  and  sums  of  money  as 
he  should  from  time  to  time  levy,  collect,  and  receive,  by 
virtue  of  his  said  office  of  collector  as  aforesaid,  when  and 
as  the  same  should  amount  to  the  sum  of  20L  or  upwards, 
into  the  hands  of  such  banker  or  bankers,  or  other  person 
or  persons,  as  the  said  governors  and  guardians  should 
direct  and  appoint  to  receive  the  same;"  and  (3)  should 
enforce,  by  all  legal  means,  the  payment  of  such  rates;  and 
(4)  should  deliver  to  the  said  governors  and  guardians,  or 
to  such  person  or  persons  as  they  should  appoint,  true  and 
perfect  accounts  of  all  matters  and  things  committed  to  the 
charge  of  the  said  R.  E.  C.  by  virtue  of  the  said  act,  and 
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also  of  all  the  moneys  which  should  have  been  received  by     L.M.t  p. 

him,  or  by  any  person  or  persons  for  his  use,  by  virtue  and  — : — 

for  the  purposes  of  the  said  act,  together  with  proper  ^  ^. 
vouchers  for  such  payments,  and  should  pay  all  such  money 
as  should  remain  due  from  him  to  the  said  governors  and 
guardians,  or  to  such  person  or  persons  as  they  should 
appoint  to  receive  the  same,  and  should  lay  his  accounts, 
when  required,  before  the  guardians,  and  verify  them;  and 
(5)  should  deliver  up  all  books,  &c;  and  (6)  should  faith- 
fully execute  his  said  office  of  a  collector  of  the  said  rates ; 
(7)  "  or  in  case  the  said  R.  E.  C.  should  make  default  in  pay- 
ment, according  to  the  direction  of  any  seven  or  more  of  the 
said  governors  and  guardians  for  the  time  being,  of  all  or  any 
part  of  the  sum  or  sums  of  money  which  he  should  have 
collected  and  received  as  such  collector  as  aforesaid ;  then  if 
the  said  Thomas  Robert  Dutton  and  William  Challis,  or 
either  of  them,  their  or  either  of  their  heirs,  executors,  or 
administrators,  should  pay  to  the  said  governors  and  guar* 
dians,  or  their  successors,"  "all  and  every  such  sum  and 
sums  of  money  as  he  the  said  R.  E.  C.  should  have  col- 
lected, levied,  or  received  as  such  collector  as  aforesaid, 
and  should  not  have  paid  according  to  the  direction  of  the 
said  governors  and  guardians,  or  any  seven  or  more  of 
them,  as  before  mentioned,  and  that  within  twenty-one 
days  after  the  production  to  the  said  Thomas  Robert 
Dutton  and  William  Challis,  or  either  of  them,  or  the  heirs, 
executors,  or  administrators  of  either  of  them,  or  leaving  at 
his,  their,  or  either  of  their  last  or  usual  place  or  places  of 
abode,  a  certificate  of  the  balance  then  remaining  due  by 
the  said  R.  E.  C,  under  the  hands  of  seven  or  more  of  the 
governors  and  guardians,  &c,  and  without  requiring  or 
deeming  it  essential  or  necessary  for  the  governors  and 
guardians  to  institute  or  prosecute  any  action  or  other 
proceedings,  at  law  or  in  equity,  against  the  said  R.  E.  C, 
his  heirs,  executors,  or  administrators,  to  ascertain  such 
balance  or  deficiency,  or  to  enforce  or  compel  the  payment 
thereof  as  against  the  said  R.  E.  C,  his  heirs,  executors,  or 
VOL.    I.  II  l.  m.  &  p. 
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ro&HM  L      administrators ;"  then  the  said  bond  should  be  void,  other- 
1850.  .  . 

— wise  should  remain  in  full  force.   Averment :  that  the  bond 

Kingbfoud  . 

v.  was  taken  in  pursuance  of  the  .54  Geo.  3,c.  cxiii ;  that  the  said 

R.  £.  C.  was  and  continued  collector  of  the  said  rates  and 
assessments  in  the  said  condition  mentioned,  and  held  that 
office  for  a  long  time  after  the  making  of  the  said  bond,  to 
wit,  until  the  12th  of  September,  1849;  "that  the  said 
R.  E.  C,  after  the  making  of  the  said  writing  obligatory, 
to  wit,  on  the  11th  of  October,  1843,  and  on  divers  days 
and  times  afterwards,  and  before  he  was  directed  to  make 
payment  as  hereinafter  mentioned,  did  levy,  collect,  and 
receive,  as  such  collector  as  aforesaid,  by  virtue  of  his  said 
office,  divers  sums  of  money  amounting  in  the  whole  to  a 
large  sum,  to  wit,  to  470/.  12*.  5& ;"  that  afterwards,  to 
wit,  on  the  5th  of  October,  1849,  nineteen  of  the  govemore 
and  guardians  (whose  names  were  set  out)  directed  the 
said  R.  E.  C.  to  pay  to  the  said  governors  and  guardians 
the  sums  of  money  collected  by  him ;  that  although  a  rea- 
sonable time  for  the  payment  thereof  according  to  such 
direction,  had  elapsed  long  before  the  commencement  of 
this  suit  and  before  the  production  of  the  certificate  herein- 
after mentioned,  yet  the  said  R.  E.  C.  did  not  pay,  but 
made  default   First  breach :  that  afterwards,  to  wit,  on  the 
9th  day  of  November,  1849,  there  was  produced  to  the  de- 
fendant a  certificate,  bearing  date,  &c,  under  the  hands  of 
seven  of  the  governors,  &c.  (whose  names  were  set  out), 
of  the  said  sum  remaining  due  by  the  said  R.  E.  C,  and 
that  although  twenty-one  days  after  the  production  of  the 
said  certificate  had  elapsed  before  the  commencement  of 
this  suit,  yet  the  defendant  and  the  said  William  Challis 
did  not  nor  would,  nor  did  nor  would  either  of  them, 
within  that  period  or  at  any  other  time,  pay  to  the  governors 
and  guardians,  or  to  any  other  person  or  persons  on  their 
behalf,  the  said  sum  of  47021  12*.  &d.     Second  breach: 
"  that  after  the  making  of  the  said  writing  obligatory,  and 
whilst  the  said  R.  E.  C.  was  and  continued  such  collector 
as  aforesaid,  to  wit,  on/  &c.,  "and  on  divers  days  and 


I>UTTON. 


TRINITY   TERM,    13   VICT.  483 

times  afterwards,  the  said  R.  E.  C.  levied,  collected,  and     **  *•  *  p- 

received,  as  such  collector  as  aforesaid,  by  virtue  of  his  said  — ■ — 

office,  divers  sums  of  money  amounting,  to  wit,  to  500/.,  _  o. 
which  had  theretofore  become  and  then  were  due  and 
payable  for  and  in  respect  of  divers  rates,"  &c,  "  and  other 
purposes,"  &c,  "  and  the  said  moneys  afterwards,  to  wit, 
on,"  &c,  "  remained  in  his  hands,  and  remained  and  were 
wholly  due  from  and  unpaid  by  him ;  and  although  a  rea- 
sonable time  for  him  to  pay  die  same,"  &c,  had  elapsed 
before  the  commencement  of  this  suit,  yet  he  did  not  nor 
would,  within  that  time  or  any  other  time,  although  often 
requested  so  to  do,  pay  the  same  or  any  part  thereof  to  the 
said  governors  and  guardians,  or  to  their  treasurer,  or  to 
any  person  or  persons  appointed  by  them  to  receive  the 
same,  &c. 

Special  demurrer  and  joinder. 

Peacock  ( WiUes  with  him),  in  support  of  the  demurrer* 
The  declaration  is  insufficient  for  several  reasons,  first,  it 
does  not  aver  the  making  of  any  legal  rates,  or  the  delivery 
of  them  to  Cheeseman  to  collect  It  is  consistent  with 
what  is  stated  that  the  470i  which  he  received  were  for 
rates  wholly  illegal  [JVUde,  C.  J. — Is  he  to  be  entitled  to 
keep  the  money  in  his  pocket  because  the  rate  was  illegal?] 
The  sureties  only  undertook  to  be  bound  for  his  paying 
over  all  rates  made  and  delivered  to  him ;  and  if  the  moneys 
which  he  collected  were  not  in  payment  of  a  legal  rate, 
they  would  not  be  bound  for  his  default  in  paying  them 
over.  The  declaration,  it  is  true,  alleges  that  he  received 
the  moneys  as  collector  and  by  virtue  of  his  office ;  but  that 
is  a  question  of  mixed  law  and  feet,  depending  upon  the 
legality  of  the  rates ;  Webb  v.  James  (a\  [Cresswell,  J. — 
In  that  case  it  did  not  appear  that  the  collector  had  collected 
any  rates.]  In  stating  a  breach,  it  is  not  sufficient  to  follow 
the  words  of  the  bond.     Here,  it  is  necessary  to  state  all 

{a)  7M.&W.  279;  S.  C.  9  Dowl.  314. 
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the  facte  which  shew  that  Chceseman  had  not  accounted 
for  moneys  received  by  him  in  collecting  rates  legally 
made;  and  among  such  facts  must  appear  those  which 
would  enable  the  Court  to  judge  of  the  legality  of  the  rate. 
[Talfourd,  J. — In  an  indictment  for  embezzlement,  it  is 
sufficient  to  state  that  the  money  was  received  by  virtue  of 
the  prisoner's  employment,  without  setting  out  the  facts; 
and  surely  more  ought  not  to  be  required  in  a  civil  pro- 
ceeding. Maule,  J. — If  this  had  been  the  only  point,  1 
should  have  said  the  demurrer  might  have  been  set  aside 
as  frivolous.] 

Secondly,  the  declaration  does  not  state  the  names  of 
the  persons  from  whom  the  rates  were  collected ;  and  it 
contains  no  averment  to  excuse  such  statement,  such  as 
that  they  are  very  numerous.  In  Williams  v.  Miles  (a),  a 
plea  which  alleged  that  the  defendant  was  the  treasurer  of 
a  society  consisting  of  divers,  to  wit,  fifty  persons,  was  held 
bad  upon  the  ground  now  urged.  [Maule,  J. — The  Court 
may  take  judicial  notice  that  the  number  of  persons  from 
whom  the  money  was  collected  is  so  large  that  it  would 
lead  to  prolixity  if  their  names  were  set  out  That  is  the 
principle  upon  which  we  acted  in  Phillips  v.  Surridge  (by 
His  Lordship  referred  also  to  Lord  Arlington  v.  Merricke(c). 
Cresswell,  J. — Calvert  v.  Gordon  (d),  Shum  v.  Farrington(e\ 
and  Barton  v.  Webb  (f)  are  against  you.] 

Thirdly,  the  plaintiff  cannot  sue  upon  this  bond  as 
treasurer.     The   11th  section  of  the  act  (g),  it  is  true, 


(a)  6  D.  &  L.  433. 

(b)  Ante,  p.  458. 

(c)  2  Saund.  403. 

(cf)  7  B.  &  C.  809 ;  S.  C.  1  M. 
&  R.  497. 

(<?)  1  B.  &  P.  640. 

(/)  8  T.  R.  459. 

(g)  By  the  54  Geo.  3,  c.  cxiii 
(local  and  personal)  sect.  2,  "  the 
rector,  churchwardens,  and  over- 
seers of   the  poor  of   the  said 


parish,  and  also  the  justices  of 
the  peace  for  the  said  county  of 
Surrey  resident  in  the  said  parish 
for  the  time  being,  together  with" 
thirty-two  persons  therein  named, 
"  and  their  successors,"  were  "  ap- 
pointed governors  and  guardians 
of  the  poor  of  the  parish  of  St 
Mary,  Newington." 

The  5th  sect,  enacts,  that  no 
act,  order,  or  determination  of 
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authorizes  the  governors  and  guardians  to  sue  in  the  name 
of  their  treasurer;  but  that  provision  applies  only  where 
the  whole  body  would  at  common  law  be  plaintiffs.  Here 
the  cause  of  action  is  not  vested  in  the  whole  body,  but  in 
seven  of  their  number ;  they  therefore  must  sue,  and  not 
the  treasurer.  In  Everett  v.  Cooch  (a),  it  was  held,  that  an 
enactment,  which  provided  that  persons  aggrieved  by  any 
act  done  by  the  trustees  of  a  turnpike  act  should  sue  the 
treasurer,  did  not  authorize  an  action  to  be  brought  against 
him  for  the  acts  of  five  of  the  trustees.  [Cressicett,  J. — 
The  11th  section  contemplates  that  actions  may  be  brought 
by  or  against  some  of  the  guardians,  for  it  says  that  no 
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the  governors  and  guardians 
should  be  valid,  unless  made  at 
a  meeting  in  pursuance  of  the 
act;  and  that  all  the  powers 
granted  to  the  governors  and 
guardians  by  the  act  should  be 
executed  and  exercised  by  the 
major  part  of  those  present  at 
any  sucb  meeting  (the  number 
present  at  such  meeting  not  being 
less  than  seven);  and  all  acts, 
orders,  and  proceedings  of  such 
major  part  shall  have  the  same 
force  and  effect  as  if  done  or  made 
by  all  the  governors  and  guar- 
dians. 

The  11th  section  enacts,  "  that 
the  said  governors  and  guardians 
shall  and  may  sue  and  be  sued 
in  the  name  of  their  treasurer  or 
clerk ;  and  that  no  action  that 
may  be  brought  or  commenced 
by  or  against  the  said  governors 
and  guardians,  or  any  of  them, 
by  virtue  or  in  pursuance  of  this 
act,  in  the  name  of  their  treasurer 
or  clerk,  shall  abate  or  be  discon- 
tinued by  the  death  or  removal 
of  such  treasurer  or  clerk,  or  by 
the  act  of  such  treasurer  or  clerk, 
without  the  consent  of  the  said 


governors  and  guardians;  but 
the  treasurer  or  clerk  to  the  said 
governors  and  guardians  for  the 
time  being  shall  always  be  deemed 
plaintiff  or  defendant  in  such  ac- 
tion (as  the  case  may  be) :"  then 
followed  a  proviso  for  re-im- 
buraing  the  treasurer  or  clerk 
the  costs  and  charges  of  any 
proceedings  which  be  should  be 
chargeable  with,  by  reason  of  his 
being  made  plaintiff  or  defendant 
therein. 

The  48th  sect,  enacts,  that 
all  bonds  or  securities  already 
given  to  any  churchwardens  or 
overseers,  or  other  officers  of  the 
parish,  for  indemnifying  such 
parish  from  any  charge  for  bas- 
tard children,  or  any  other  docu- 
ment relating  thereto,  shall  vest 
in  the  governors  and  guardians, 
who  shall  and  may,  and  they  are 
hereby  authorized  and  required 
to  sue  on  such  bonds  or  other 
securities,  &c. ;  and  all  bonds 
and  other  securities  hereafter  to 
be  given  for  the  same  or  the  like 
purposes,  shall  be  made  to  the 
governors  and  guardians  only, 
(a)  7  Taunt.  1. 
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Fobtmt  L      action  which  may  be  brought  by  the  guardians  or  any  of 
— — — —  them,  in  the  name  of  their  treasurer,  shall   abate,  &c. 
o.  Maule,  J. — That  section  speaks  of  a  matter  of  substance, 

not  of  a  matter  of  form.    If  the  guardians  choose  to  bring 
an  action  for  money  which  they  want  to  recover  in  their 
collective  capacity,  it  says  that  they  shall  sue  in  the  name 
of  their  treasurer.     If  this  action  had  been  brought  in  the 
names  of  the  seven  obligees,  it  would  still  have  been  the 
action  of  all  the  guardians ;  and  if  that  would  be  so,  it  was 
not  necessary  that  they  should  sue  in  the  names  of  the 
seven ;  they  might  sue  in  the  name  of  their  treasurer.]   The 
48th  section,  which  provides  that  certain  bonds  "  already 
given"  to  some  of  the  parish  officers  may  be  sued  upon  by 
the  whole  body,  sefems  to  lead  to  the  inference  that  the 
Legislature  did  not  intend  to  give  the  same  power  with 
respect  to  bonds  executed  after  the  act     [Cresswell,  J. — 
This  bond  was,  no  doubt,  given  to  seven  of  the  guardians 
in  consequence  of  the  5th  section  making  that  number  a 
quorum.     They  may  have  thought  that  a  bond  to  seven 
was  equivalent  to  one  made  to  all     Maule,  J. — And  they 
were  right] 

Lastly,  the  second  breach  is  bad.     It  states  that  after  the 
making  of  the  bond,  to  wit,  on,  &c,  Cheeseman  collected, 
by  virtue  of  his  office,  moneys  payable  for  poor  rates,  and 
that  although  a  reasonable  time  had  elapsed  for  him  to  pay 
them,  he  had  not  done  so;  but  it  contains  no  averment  that 
the  sureties  had  twenty-one  days'  notice  of  his  default, 
which,  it  is  submitted,  upon  the  true  construction  of  the 
condition  of  the   bond,  is  a  condition  precedent  to  the 
liability  of  the  sureties.     [Maule,  J. — We  do  not  give  judg- 
ment upon  the  breach,  but  upon  the  declaration.  Assuming 
that  the  second  breach  is  bad,  still,  if  the  first  be  good, 
the  declaration  is  sufficient.]     It  is  apprehended  that  the 
judgment  of  the  Court  in  that  case  would  be,  as  to  the 
first  breach,  for  the  plaintiff,  and  as  to  the  second,  for  the 
defendant.     Suppose  the  defendant  had  traversed  the  one 
and  demurred  to  the  other,  and  the  latter  was  held  bad, 
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the  Court  would  have  given  judgment  for  the  defendant,     L-  M'  b  R 
although  a  jury  had  assessed  damages  on  the  first  breach. — 
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[The  Court  intimated  that  their  opinion  was  against  the 
defendant  on  the  first  three  points.] 

Collier,  contii.     The  second  breach  is  good.    The  con- 
dition of  the  bond  consists  in  truth  of  seven  independent 
conditions,  upon  the  breach  of  any  one  of  which  the  bond 
is  forfeited.     The  second  breach  averred  in  the  declaration 
is,  in  truth,  pointed  at  the  second  of  those  conditions,  which 
provides  that  Cheeseman  should,  when  requested  by  the 
governors,  pay  the  sums  which  he  should  collect,  when 
they  should  amount  to  20£,  into  the  hands  of  such  banker 
or  other  person  as  they  should  appoint, — and  not  to  the 
seventh,  as  has  been  assumed  on  the  other  side.     [Cress- 
wefl,  J. — There  is  this  difficulty  in  your  argument:  the 
second  condition  is  to  pay,  not  to  the  governors,  &c,  but 
to  such  banker,  &c,  as  they  should  appoint.     Now,  your 
breach  is  not  framed  upon  that ;  for  the  declaration  does 
not  aver  non-payment  to  their  banker,  &c.     Wilde,  C.  J. — 
The  condition  is  to  pay  their  banker ;  the  breach  alleged  is 
non-payment  to  the  governors  and  guardians  or  to  their 
treasurer,  or  to  any  person  appointed  by  them  to  receive 
the  money.     That  clearly  does  not  follow,  in  precise  words, 
the  condition  you  refer  to;  the  question  is,  whether  it 
follows  it  in  substance.]     The  word  "  person"  will  include 
"  banker."    [Mauk,  J. — That  is  doubtful ;  the  former  does 
not  include  bodies  corporate,  the  latter  probably  does.    But 
the  declaration  does  not  allege  that  the  governors  ever 
appointed  a  banker  or  other  person  to  receive  the  money. 
If  they  did  not  do  so,  what  is  stated  in  the  breach  may  be 
true  and  yet  the  bond  not  be  forfeited.     Talfourd,  J. — 
The  declaration  does  not  even  state  that  the  sums  collected 
by  Cheeseman  ever  amounted  to  20£,  for  the  sum  alleged 
to  be  in  bis  hands  is  laid  under  a  videlicet]    At  all  events, 
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Volume  i.      ^  the  firet  breach  is  good,  the  judgment  will  be  for  the 
penalty  of  the  bond. 
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WtOes9  in  reply.  At  common  law  the  declaration  would 
have  been  bad  for  duplicity.  The  statute  of  8  &  9 
Wm.  3,  c.  11,  empowered  the  plaintiff  to  assign  several 
breaches,  for  the  purpose  of  enabling  him  to  have  the 
damages  assessed ;  but  he  has  no  right  to  avail  himself  of 
this  privilege  for  any  other  purpose.  The  judgment  at 
common  law  would  have  been  that  the  declaration  was 
sufficient,  and  that  the  plaintiff  should  recover  the  penalty : 
since  the  statute  it  must  be,  that  the  declaration  is  sufficient, 
and  that  the  plaintiff  recover  the  amount  assessed.  If  the 
latter  be  the  correct  form,  then  the  writ  of  execution  issues, 
according  to  the  truth,  for  the  amount  assessed;  but  if 
judgment  be  given  for  the  penalty,  the  writ  (which  is  an 
act  of  the  Court)  must  be  issued  for  a  sum  which  is  not  the 
true  amount  to  be  levied,  and  must  be  indorsed  with  that 
amount,  which  is  the  act  of  the  plaintiff.  [He  referred  to 
Dawson  v.  Wrench  (a)\  Lush  v.  Russell  (b);  Gainsfordv. 
Griffith  (c\  and  Roberts  v.  Marieit  (rf).] 

Wilde,  C.  J. — This  case  is  involved  in  some  complexity 
in  respect  of  the  statute.  The  objections  to  the  declaration 
have  been  already  considered,  and  decided  in  the  plaintiff's 
favour;  and  the  only  question  now  is,  whether  the  plaintiff 
is  entitled  to  the  same  judgment  as  he  would  have  been 
entitled  to  at  common  law.  It  seems  to  me  that  he  is.  He 
has  shewn  a  good  breach  of  the  condition  of  the  bond ;  and 
our  judgment  must  therefore  be  for  the  penalty  of  the 
bond.  It  is  not  necessary  for  the  Court,  in  pronouncing 
what  its  judgment  is,  to  go  into  any  other  matter.     It  will 

(a)  6   D.  &  L.  474 ;    S.  C.  3      p.  56. 

Exch.  359.  (c)  1  Saund.  51. 

(b)  Exch.,   Mich.    Vac.    1849,  (d)  2  Saund.  188. 
cited  from  19  Law  Journ.,  Exch., 


1850. 


KlNGBFORD 

0. 

DuiTON. 
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be  for  the  plaintiff,  when  be  has  the  damages  assessed,  to     L-  M-  b  P» 
take  care  that  they  are  not  assessed  upon  the  bad  breach. 
The  judgment  of  the  Court  upon  this  demurrer  is,  that  the 
declaration  is  sufficient,  and  that  the  plaintiff  is  entitled  to 
judgment  for  the  penalty  of  the  bond. 

Maule,  J. — I  am  of  the  same  opinion.  The  first  breach 
being  good, — the  objections  to  it  having  been  disposed  of 
during  the  argument, — the  plaintiff  is  entitled  to  judgment, 
and  that  judgment  must  be,  "  therefore,  it  is  considered, 
that  the  plaintiff  do  recover  the  penalty  of  the  bond ;"  and 
that  is  not  to  be  varied  by  the  fact  that  one  of  the  other 
breaches  of  the  bond  is  bad. 

Cre8SWELL,  J. — I  am  also  of  the  same  opinion  that  the 
plaintiff  is  entitled  to  our  judgment  for  the  penalty  of  the 
bond.  He  has  shewn  upon  his  declaration  a  bond  executed 
by  the  defendant,  with  a  condition  which  has  been  broken. 
The  defendant  says  that  the  declaration  is  not  sufficient  in 
law:  it  is  true,  he  goes  on  to  point  out  certain  special 
grounds  of  objection,  but  in  substance  he  says  that  the 
declaration  is  not  sufficient  in  law.  I  think  it  is  sufficient 
in  law ;  and  therefore  that  the  plaintiff  must  have  judgment 
for  the  amount  which  the  declaration  states  is  owing  to 
him. 


Talfourd,  J.,  concurred. 


Judgment  for  the  Plaintiff. 
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Vohmu  L 
1850. 


J**  6.  In  re  a  Plaint  in  the  County  Court  of  Norfolk, 

Between        Robertson  and  Another, 

and 
Womack. 

[Bail  Court     Coram  Wigktman,  JJ] 

wm notenter-   -*ALMER  moved  for  a  certiorari  to  remove  a  plaint  in 
tain  an  appli-     the  County  Court  of  Norfolk,  held  at  Great  Yarmouth, 

canon  for  a  "' 

certiorari  to      into  this  Court,  under  the  90th  section  of  the  9  &  10  Vict 

remove  a  plaint 
from  the  C.  yo# 

County  Court 
under  the 

9  &  io  Vict.         Wiohtman,  J. — This  is  the  subject  of  an  application  at 

c.95,».  90;  '  J  -TK 

it  being  the       Chambers. 

proper  subject 
of  an  applica- 
tion to  a  Judge      Pawner.     There  is  some  doubt  whether  in  Term  time 

at  Chambers. 

the  parties  may  not  come  to  the  Court 

Wiohtman,  J. — The  90th  section  does  not  say  that  the 
certiorari  is  to  issue  "  by  leave  of  the  Court  f  the  words  are, 
"  by  leave  of  a  Judge  of  one  of  the  said  superior  Courts." 
That  means  a  Judge  at  Chambers.  I  have  had  these 
applications  constantly  before  me  at  Chambers. 

Writ  refused. 
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i 

1850. 


Regina  on  the  Information  of  William  Weston  v.         Jw"  *  8# 

William  Aston. 

[Bail  Court     Coram  JViffktman,  X] 

J.  HIS  was  a  rule  calling  upon  two  justices  of  the  county  The  word 

of  Stafford  and  William  Weston  to  shew  cause  why  the  diately,"in 

said  justices   should  not   take  the  recognizances  before  ^so060*^* 

them  of  William  Aston,  in  the  penal  sum  of  101,  with  two  **»cb  enact* 

that  the  exe- 

sufficient  sureties  in  the  penal  sum  of  101,  upon  condition  ration  of  every 

to  prosecute  with  effect  an  appeal  of  the  said  William  j^Sed^onT" 

Aston  against  a  conviction  made  under  the  hands  and  seals  sh^i  ^  !J?" 

of  the  said  justices  under  the  6  Geo.  4,  c.  129.  case  the  person 

The  following  facts  appeared  upon  the  affidavits.     On  shall  imme. 

Thursday,  the  2nd  of  May,  1850>  Aston  was  convicted  fiJ^JJJ 

before  two  justices  of  the  county  of  Stafford  at  Tunstall,  »nces,M  means 

*>  J  "  promptly  and 

in   that  county,  under  the  ft  Geo.  4,  c    129,  s.  3,  of  expeditiously," 


having  endeavoured  by  threats  and  intimidation  to  forte  to  aiS^he  cir- 
one  William  Weston  to  depart  from  his  employment  and  ^^SS£ 
work,  as  an  iron-hoop  roller;  and  was  thereupon  committed  «■»• 

The  prisoner 

to  the  House  of  Correction  at  Stafford,  to  be  imprisoned  was  convicted 
and  kept  to  hard  labour  "for  and  during  the  space  of  three  °f  ^  offence  7 
calendar  months."    He  was  defended  by  an  attorney  of  the  SSJff  J,he 
name  of  Heaton,  who,  it  appeared,  left  the  Court  before  c.  129.    The 
the  sentence  was  pronounced.     On  Saturday,  the  4th  of  attended' on 
May,  Mr.  Roberts,  an  attorney,  living  at  Manchester,  and  {^court  1C* 
by  whom  the  affidavit  in  support  of  the  rule  was  made,  was  before  »cn- 

*  *  *  tence  pro- 

nounced, and 
the  prisoner  was  taken  at  once  to  Stafford  gaol.  His  friends  instructed  an  attorney,  who  lived 
at  Manchester,  to  take  the  necessary  steps  on  his  behalf.  The  justices  met  in  petty  sessions  at 
some  distance  from  the  place  where  the  prisoner  was  confined.  Nothing  was  done  on  the  Friday, 
but  on  the  Saturday,  the  prisoner  was  prepared  to  give  notice  of  appeal  and  enter  into  recogni- 
zances, but  the  justices  did  not  sit  on  that  day.  On  the  Monday,  he  offered  to  enter  into  re- 
cognizances before  the  justices,  which  they  rerased  to  receive :  Held,  that  the  application  was 
not  too  late,  and  that  the  justices  ought  to  naive  received  the  recognizances. 

The  remedy  by  rule  under  1 1  &  12  Vict  c  44,  s.  5,  is  not  simply  for  the  benefit  of  justices, 
and  confined  to  cases  in  which  their  jurisdiction  is  doubtful ;  but  extends  to  all  cases  in  which 
they  refuse  to  do  an  act  relating  to  the  duties  of  their  office. 
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consulted  by  letter  by  Aston's  friends,  who  informed  him 
that  Aston  felt  himself  aggrieved  by  the  decision  and  was 
desirous  of  appealing  against  the  conviction.  He  advised 
them  to  appeal  forthwith,  and  to  apply  to  the  justices  to  be 
allowed  to  enter  into  recognizances  with  two  sureties  as 
required  by  the  act  They  accordingly  prepared  to  do  so; 
but  in  consequence  of  the  justices  not  sitting  in  petty 
sessions  at  Tunstall  on  that  day,  they  were  unable  to  make 
the  application.  On  Monday,  the  6th,  Roberts,  as  his 
attorney,  made  the  application  to  the  same  justices,  who 
were  sitting  at  Hanley  in  the  same  county.  They  took 
time  to  consider  the  application  till  the  following  day,  when 
they  refused  to  take  the  recognizances  on  the  ground  that 
the  application  was  made  too  late.  The  present  rule  was 
obtained  on  the  second  day  of  the  present  Term. 


T.  Jones  shewed  cause.  The  object  of  the  11  &  12  Vict 
c  44,  8.  5,  under  which  this  rule  was  obtained,  is  to  pro- 
tect justices  in  the  exercise  of  their  functions  in  cases  of 
doubtful  jurisdiction ;  and  it  does  not  apply  to  a  case  like 
the  present 

Wiohtman,  J. — I  will  not  say  what  the  object  of  the 
statute,  generally,  is;  but  that  section  substitutes  a  rule 
in  lieu  of  a  mandamus,  in  order  to  prevent  expense,  "  in 
all  cases,  where  a  justice  or  justices  of  the  peace  shall  refuse 
to  do  any  act  relating  to  the  duties  of  his  or  their  office." 
Those  words  seem  large  enough  to  embrace  the  present 
matter. 


T.  Jones.  The  justices  acted  rightly  in  refusing  to  take 
the  recognizances.  The  6  Geo.  4,  c.  129,  s.  12,  enacts, 
that  "  if  any  person  convicted  of  any  offence"  "  punishable 
by  this  act,  shall  think  himself  aggrieved  by  the  judgment 
of  such  justices,"  "such  person  shall  have  liberty  to  appeal 
from  every  such  conviction  to  the  next  Court  of  general 
sessions  or  general  quarter  sessions,"  &c.     And  "  that  the 


TRINITY   TERM,    13   VICT.  ~  '  "*  493 

execution  of  every  judgment  so  appealed  from  shall  be  bus-     L'J^'A  P* 
pended,  in  case  the  person  so  convicted  shall  immediately  * 


Aston. 


Regina 
enter  into  recognizances  before  such  justices."    The  de-  v. 

fendant  is  bound  under  this  section  to  tender  the  recog- 
nizances at  the  time  when  the  adjudication  of  the  justices 
is  pronounced,  and  before  any  part  of  the  sentence  is  exe- 
cuted The  word  "immediately"  must  mean  the  time  of 
the  adjudication;  and  the  subsequent  provisions  of  the 
section  strengthen  this  construction*  It  proceeds  to  enact, 
that  if  he  does  enter  into  such  recognizances  and  the  con- 
viction on  appeal  is  confirmed,  the  appellants  "  shall  im- 
mediately be  committed9'  "to  the  common  gaol,"  &c., 
"according  to  such  conviction  and  for  the  space  of 
time  therein  mentioned?  That  sufficiently  shews  that  the 
intention  of  the  Legislature  is  that  he  should  enter  into 
the  recognizances  before  any  part  of  the  imprisonment  is 
undergone* 

Should,  however,  the  Court  be  of  opinion  that  the 
word  "immediately"  is  to  be  construed  as  meaning  "within 
a  reasonable  time ;"  it  is  submitted  that  even  then,  under 
the  circumstances  of  this  case,  the  defendant  has  not 
brought  himself  within  that  condition. 

Huddleston,  in  support  of  the  rule.  There  is  some  diffi- 
culty in  defining  when  the  "execution"  of  the  sentence 
commences.  If  it  be  at  the  moment  when  the  justices 
pronounce  their  adjudication,  it  is  only  where  a  defendant 
expects  to  be  convicted  that  he  would  be  enabled  to  avail 
himself  of  the  benefit  of  the  provision.  If  it  is  from  the 
time  when  the  gaoler  receives  him  into  his  custody,  he  has 
no  longer  the  opportunity  of  tendering  bail,  except  through 
his  friends  or  his  legal  adviser,  and  he  must  be  allowed  a 
reasonable  time  for  consulting  with  them  and  procuring 
the  bail.  Even  if  the  former  construction  were  adopted, 
some  time  must  necessarily  elapse  to  inquire  into  the  suffi- 
ciency of  the  bail.     But  the  latter  construction,  it  is  sub- 
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consulted  by  letter  by  Aston's  friends,  who  informed  him 
that  Aston  felt  himself  aggrieved  by  the  decision  and  was 
desirous  of  appealing  against  the  conviction.  He  advised 
them  to  appeal  forthwith,  and  to  apply  to  the  justices  to  be 
allowed  to  enter  into  recognizances  with  two  sureties  as 
required  by  the  act  They  accordingly  prepared  to  do  so ; 
but  in  consequence  of  the  justices  not  sitting  in  petty 
sessions  at  Tunstall  on  that  day,  they  were  unable  to  make 
the  application.  On  Monday,  the  6th,  Roberts,  as  his 
attorney,  made  the  application  to  the  same  justices,  who 
were  sitting  at  Hanley  in  the  same  county.  They  took 
time  to  consider  the  application  till  the  following  day,  when 
they  refused  to  take  the  recognizances  on  the  ground  that 
the  application  was  made  too  late.  The  present  rule  was 
obtained  on  the  second  day  of  the  present  Term. 


T.  Janes  shewed  cause.  The  object  of  the  11  &  12  Vict, 
c.  44,  8.  5,  under  which  this  rule  was  obtained,  is  to  pro- 
tect justices  in  the  exercise  of  their  functions  in  cases  of 
doubtful  jurisdiction ;  and  it  does  not  apply  to  a  case  like 
the  present 

Wightman,  J. — I  will  not  say  what  the  object  of  the 
statute,  generally,  is;  but  that  section  substitutes  a  rule 
in  lieu  of  a  mandamus,  in  order  to  prevent  expense,  "  in 
all  cases,  where  a  justice  or  justices  of  the  peace  shall  refuse 
to  do  any  act  relating  to  the  duties  of  his  or  their  office." 
Those  words  seem  large  enough  to  embrace  the  present 
matter. 


T.  Jones.  The  justices  acted  rightly  in  refusing  to  take 
the  recognizances.  The  6  Geo.  4,  c.  129,  s.  12,  enacts, 
that  "  if  any  person  convicted  of  any  offence"  "  punishable 
by  this  act,  shall  think  himself  aggrieved  by  the  judgment 
of  such  justices,"  "  such  person  shall  have  liberty  to  appeal 
from  every  such  conviction  to  the  next  Court  of  general 
sessions  or  general  quarter  sessions,"  &c.     And  "  that  the 
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execution  of  every  judgment  so  appealed  from  shall  be  sus-     L'.^l^  p' 

pended,  in  case  the  person  so  convicted  shall  immediately  — r 

enter  into  recognizances  before  such  justices."  The  de-  ^  v. 
fendant  is  bound  under  this  section  to  tender  the  recog- 
nizances at  the  time  when  the  adjudication  of  the  justices 
is  pronounced,  and  before  any  part  of  the  sentence  is  exe- 
cuted. The  word  "immediately"  must  mean  the  time  of 
the  adjudication;  and  the  subsequent  provisions  of  the 
section  strengthen  this  construction.  It  proceeds  to  enact, 
that  if  he  does  enter  into  such  recognizances  and  the  con- 
viction on  appeal  is  confirmed,  the  appellants  "shall  im- 
mediately be  committed"  "to  the  common  gaol,"  &c, 
"according  to  such  conviction  and  for  the  space  of 
time  therein  mentioned."  That  sufficiently  shews  that  the 
intention  of  the  Legislature  is  that  he  should  enter  into 
the  recognizances  before  any  part  of  the  imprisonment  is 
undergone. 

Should,  however,  the  Court  be  of  opinion  that  the 
word  "immediately"  is  to  be  construed  as  meaning  "within 
a  reasonable  time ;"  it  is  submitted  that  even  then,  under 
the  circumstances  of  this  case,  the  defendant  has  not 
brought  himself  within  that  condition. 

Huddleston,  in  support  of  the  rule.  There  is  some  diffi- 
culty in  defining  when  the  "execution"  of  the  sentence 
commences.  If  it  be  at  the  moment  when  the  justices 
pronounce  their  adjudication,  it  is  only  where  a  defendant 
expects  to  be  convicted  that  he  would  be  enabled  to  avail 
himself  of  the  benefit  of  the  provision.  If  it  is  from  the 
time  when  the  gaoler  receives  him  into  his  custody,  he  has 
no  longer  the  opportunity  of  tendering  bail,  except  through 
his  friends  or  his  legal  adviser,  and  he  must  be  allowed  a 
reasonable  time  for  consulting  with  them  and  procuring 
the  bail.  Even  if  the  former  construction  were  adopted, 
some  time  must  necessarily  elapse  to  inquire  into  the  suffi- 
ciency of  the  bail.     But  the  latter  construction,  it  is  sub- 
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mitted,  is  the  right  one.  Where  the  word  "forthwith" 
has  been  used  in  a  statute,  it  has  been  held  to  mean 
"  within  a  reasonable  time ;"  Burn's  Just  vol  6,  p.  261» 
29th  ed.  tit  «  Time?  Spenceiey  v.  Robinson  (a);  Beg.  v. 
Robinson  (b);  Ex  parte  Lowe  (c).  So  the  word  "  imme- 
diately" has  received  the  same  signification ;  Thompson  ▼. 
Gibson  (d).  In  that  case,  Alderson,  B.,  in  giving  judgment, 
refers  to  an  express  decision  of  Lord  Harduriche,  on  the 
interpretation  of  this  word  in  Rex  v.  Francis  (e\  where  the 
latter  observes,  "  It  was  said,  that  the  word  '  immediately' 
excludes  all  intermediate  time  and  action;  but  it  will 
appear  that  it  has  not  necessarily  so  strict  a  signification, 
Stephens,  in  his  Thesaurus,  expounds  the  word  '  imme- 
diately,'— 'cito  et  celeriter ;'  so  Cooper's  Dictionary  render^ 
in  English,  *  immediately,' — 'forthwith,  by  and  by;9  and 
Minshew  gives  it  as  various  meanings,  and  refers  it  to  the 
word  '  presently.'  Nor  is  its  signification  more  confined  in 
legal  proceedings,"  &c,  and  his  Lordship  then  proceeds  to 
give  various  instances  in  which  the  word  has  received  a 
liberal  signification.  Christie  v.  Richardson  (f) ;  Page  v. 
Pearce  (g);  Rex  v.  Justices  of  Huntingdonshire  (A),  are  au- 
thorities to  the  same  effect. 

If  then  the  word  "  immediately"  is  to  receive  the  ordi- 
nary and  reasonable  construction  which  has  hitherto  been 
put  upon  it,  the  application  in  the  present  case,  it  is  sub- 
mitted, waB  not  too  late,  and  the  justices  were  not  authorized 
in  refusing  it. 

Cur.  adv.  vulL 


(a)  3  B.  &  C.  658 ;  S.  C.  5  D. 
&  R.  572. 

(b)  12  A.  &  £.  672. 

(c)  3  D.  &  L.  737.    See  also 
Tennant  v.  Bell,  9  Q.  B.  684. 

(rf)  8  M.&W.  281,7,8;  S.  C. 
9  DowL  717. 


(e)  Ca.  temp.  Hardw.  114. 

(/)  10  M.  &  W.  688 ;  S.  G 
2  Dowl.  503,  N.  S. 

(g)  9  Dowl.  815;  S.  C.  8  If. 
&  W.  677. 

(*)  5D.&R.  588. 
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Wightman,  J. — This  was  a  rule  calling  upon  two  justices 
of  tbc  county  of  Stafford  to  shew  cause  why  they  should 
not  take  the  recognizances  of  one  William  Aston  and  his 
two  sureties,  under  the  6  Geo.  4,  c.  129,  s.  12, 

It  appeared,  that  on  the  2nd  of  May,  1860,  Aston  had 
been  convicted  of  an  offence  against  the  6  Geo.  4,  c  129, 
s.  3,  for  attempting  by  threats  and  intimidation  to  force 
one  Weston  to  depart  from  his  employment  The  convic- 
tion took  place  on  a  Thursday,  and  he  was  the  same  day 
taken  to  prison  in  pursuance  of  the  sentence,  not  having  at 
that  time  given  any  notice  of  appeal  or  having  entered  into 
any  recognizances  under  the  statute.  He  wished  to  appeal, 
but,  being  in  prison,  could  take  no  steps  himself.  On  the 
Saturday  following,  however,  he  was  prepared  with  sureties 
and  was  ready  to  enter  into  the  necessary  recognizances, 
but  there  was  no  meeting  of  the  magistrates  on  that  day. 
On  the  following  Monday,  he  offered  to  appeal  and  to 
enter  into  recognizances  with  his  sureties ;  but  the  justices 
thought  that  he  was  too  late,  and  that  they  could  not, 
under  the  12th  section  of  the  act,  take  the  recognizances. 

By  that  section,  "if  any  person  convicted  of  any  offence," 
" punishable  by  this  act,  shall  think  himself "  "aggrieved" 
"by  the  judgment  of  such  justices,"  "such  person  shall 
have  liberty  to  appeal  from  every  such  conviction  to 
the  next  Court  of  general  sessions  or  general  quarter 
sessions,"  &c  Now,  as  to  this  part  of  the  section,  there 
is  no  other  limitation  to  the  right  of  appeal,  than  that 
it  is  to  be  to  the  next  sessions.  The  section  then  goes 
on  to  say,  "that  the  execution  of  every  judgment  so 
appealed  from,  shall  be  suspended,  in  case  the  person  so 
convicted  shall  immediately  enter  into  recognizances  before 
such  justices  (which  they  are  hereby  authorized  and  re- 
quired to  take,")  with  two  sufficient  sureties  in  the  sum  of 
102.  upon  condition  to  prosecute  the  appeal;  "and  the 
justices  in  the  said  next  Court  oP  "quarter  sessions  are 
hereby  authorized  and  required  to  hear  and  determine  the 
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matter  of  the  said  appeal ;"  "  and  if  upon  hearing  the  said 
appeal,  the  judgment  of  the  justices  before  whom  the 
appellant  shall  have  been  convicted  shall  be  affirmed,  audi 
appellant  shall  immediately  be  committed  by  the  said  Court 
to  the  common  gaol  or  house  of  correction  according  to 
such  conviction,  and  for  the  space  of  time  therein  men- 
tioned." 

I  have  not  found  it  easy  to  arrive  at  a  satisfactory  con- 
struction of  this  section,  on  account  of  the  difficulty  in 
reconciling  the  object  of  the  provision,  with  its  strict 
words.  The  intention  of  the  Legislature  seems  to  be  to 
allow  a  party  wishing  to  appeal  against  the  conviction  to 
do  so  without  undergoing  the  sentence  which  might  ulti- 
mately be  reversed;  the  words  used,  seem  to  require  an 
immediate  tender  of  bail,  which  he  may  not  be  able  to 
procure  upon  the  spot,  and  if  he  did  not  anticipate  a  con- 
viction may  not  have  been  prepared  with  beforehand.  If 
a  strict  literal  construction  of  the  words  be  adopted,  in  the 
majority  of  cases,  the  benefit  intended  by  the  statute  would 
be  perfectly  illusory. 

There  are,  however,  many  cases  in  which  it  has  been 
held  that  the  word  "  immediate"  occurring  in  a  statute  is 
not  to  be  construed  in  its  strictest  sense  "on  the  instant;" 
but  that  it  means  with  a  reasonable  promptness,  having 
regard  to  all  the  circumstances  of  the  particular  case.  The 
strongest  authority,  perhaps,  is  that  of  Rex  v.  Justices  of 
Huntingdonshire  (a).  There  the  statute,  the  1  Geo.  4,  c.  56, 
s.  5,  gave  an  appeal  on  condition  that  the  party  should 
give  "  immediate  notice  of  such  appeal,  and  of  the  matters 
thereof;"  and  though  it  was  held,  in  that  case,  that  a  notice 
of  appeal  seven  days  after  a  conviction  was  too  late,  the 
judgment  of  the  Court  is  in  favour  of  the  construction  con- 
tended for  on  the  part  of  the  prisoner  in  the  present  case. 
Lord  Chief  Justice  Abbott,  in  giving  judgment  says,  "  It 


(a)  5D.&R.  588,  9. 
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is  not  necessary  in  this  case  to  decide,  whether  the  words     L.M.^P. 
'immediate  notice,'  are  to  be  construed  so  strictly  as  to : — 

R.18A1NA 

require  that  the  notice  should  be  given  before  the  party  v. 

quits  the  justice's  room  upon  the  determination  of  the 
complaint  But  they  must  mean  prompt  and  expeditious 
notice."  In  that  case,  the  Court  held  that  a  notice  of 
appeal  after  a  lapse  of  seven  days,  which  were  not  ac- 
counted for,  was  too  late,  giving  the  most  liberal  construc- 
tion to  the  word  "  immediate."  That  case,  however,  is  an 
authority  for  putting  a  reasonable  interpretation  on  the 
language  of  the  Legislature,  by  holding  that  the  word 
"immediately"  means  " promptly  and  expeditiously." 

If  that  be  so,  it  is  not  necessary  that  the  recognizances 
should  be  taken  at  the  moment,  for  even  if  the  party  con- 
victed have  his  bail  ready,  some  space  of  time  must  elapse 
before  an  inquiry  can  be  made  into  their  sufficiency.  On 
the  other  hand,  it  is  also  clear,  that  the  Legislature  did  not 
intend  that  the  prisoner  might  at  any  time  during  the  term 
of  imprisonment,  find  bail  and  be  released 

It  seems  to  me  that  the  act  must  mean  that  some  middle 
period  of  time  must  be  allowed ;  and  that  though  the  pri- 
soner has  no  right  to  come  at  any  time  he  pleases  and 
apply  to  be  bailed,  yet  that  he  is  entitled  to  be  discharged 
on  recognizances  if  he  applies  promptly  and  expeditiously 
according  to  the  circumstances  of  the  case. 

The  question  then  is,  did  the  prisoner  in  the  present 
case  come  "promptly  and  expeditiously,"  under  the  cir- 
cumstances of  the  case  ? 

The  conviction  took  place  upon  a  Thursday.  The 
prisoner  had  no  time  to  enter  into  the  recognizances  then, 
for  his  attorney  had  gone  away  before  the  sentence  was 
pronounced ;  and  he  was  at  once  taken  to  gaoL 

It  was  indeed  hardly  contended  on  the  argument,  that  he 
was  bound  to  enter  into  recognizances  at  the  instant  of  the 
conviction,  or  even  that  he  should  do  so  on  the  same  day. 
But  it  was  said  that  on  the  next  day,  at  least,  he  ought  to  have 
been  prepared.     The  next  day,  however,  he  was  in  prison, 
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VoUm*  i.      an(j  gome  time  must  be  allowed  for  communicating  with 

— ■ —  his  friends,  and  his  attorney,  who,  it  appears,  lived  at  Man- 

9.  Chester.     On  the  Saturday,  he  was  ready  to  enter  into  the 

recognizances,  but  could  not  do  so,  as  the  magistrates  did 
not  sit  on  that  day.  The  Sunday  intervened,  and  on  the 
Monday  he  offered  to  enter  into  the  recognizances  which 
the  magistrates  refused  to  take. 

Looking,  then,  at  all  the  circumstances  of  this  particular 
case,  and  at  the  fact  that  the  magistrates  met  at  a  con* 
siderable  distance  from  the  place  in  which  the  prisoner  was 
confined,  I  have,  though  not  without  some  hesitation,  come 
to  the  conclusion  that  this  application  is  not  too  late,  and 
that  the  present  rule  must  be  made  absolute. 

It  was  suggested,  however,  that  a  difficulty  would  arise 
from  this  construction,  as  the  act  says,  that  the  execution 
of  the  judgment  shall  be  "  suspended,"  and  that  in  the 
case  of  the  judgment  being  affirmed  on  appeal,  the  party 
shall  be  committed  to  the  common  gaol  or  house  of  cor- 
rection according  to  such  conviction  for  the  space  of  time 
"  therein"  mentioned.  It  was  said,  that  that  must  intend 
that  the  bail  should  be  tendered  before  the  sentence  exe- 
cuted; but  I  think  that  upon  the  same  reasonable  con- 
struction before  adopted,  the  words,  shall  be  committed  for 
the  space  of  time  "  therein"  mentioned,  may  mean  such 
portion  of  it  as  is  unexecuted,  and  not  the  entirety. 

Rule  absolute. 
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Regima  v.  Stephen  Kelcey.  /«>*& 

[Bail  Court     Coram  Wigktman,  J.] 

J.  HIS  was  a  rule  nisi  for  a  feigned  issue  to  be  directed  to  Where  the 
try  whether  certain  waste  lands,  in  the  parish  of  Lyminge,  0f  an  assistant 
in  the  county  of  Kent,  known  as  High  Minnie,  or  any  part  J^SSUS" 
thereof,  were  or  not  parcel  of  the  manor  of  East  Leigh,  in  been  removed 

,  *^  B  into  this  Court 

the  same  County.  by  certiorari, 

The  following   facts  appeared  upon   the   affidavits    in  eVSVict. 
support  of  the  rule.     An  award  had  been  made  by  N.  W.,  £  ]  J^?l  4*ji 
an  assistant  inclosure  commissioner,  determining  the  boun-  grant  a  feigned 
dary  of  the  manors  of  East  Leigh  and  Lyminge,  in  the  the  party  ap- 
county   of   Kent,  by   which  certain   waste  lands,   called  P ,  ^afwTn" 
High  Minnis,  were  excluded  from  the  boundary  of  the  terestedin 

.  .  •'the  question, 

former,  and  included  in  that  of  the  latter  manor.     Mr.  and  dissatisfied 
Kelcey,  the  lord  of  the  manor  of  East  Leigh,  was  dissatisfied  termination"; 
with  the  award  of  the  commissioner,  and  had  taken  the  jjgjj^  |]Je 
steps  pointed  out  by  the  44th  section  of  the  Commons'  support  of  the 

.      .        --.  ,v  ii-i  •/•  application  do 

Inclosure  Act,  (8  &  9  Vict.  c.  118),  and  obtained  a  writ  of  not  shew  that 
certiorari  to  remove   the  assistant  commissioner's  deter-  "&encecan 
mination  to  this  Court  (a\  which  award  had  been  removed  **  «M«»d 

x   **  than  was  or 

accordingly.    The  notice  which  Kelcey  served  on  the  com-  might  have 
missioner  in  pursuance  of  the  39  th  section  of  the  act,  stated  before  the 
the  following  grounds  of  dissatisfaction : —  mkrioner?0111* 

That  the  boundaries  are  not  correctly  ascertained  and 
set  out  by  the  award ; 

That  High  Minnis  is  within  and  parcel  of  the  manor  of 
East  Leigh ; 

That  a  great  part  of  High  Minnis  is  situate  within  the 
parish  of  East  Leigh ; 

That  the  award  was  come  to  upon  improper  and  illegal 
evidence;  and 

That  the  award  is  bad  pn  the  face  of  it. 

(a)  Ante,  p.  55. 
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Affidavits  of  a  gamekeeper,  and  others,  were  relied  on 
as  proving  that  the  conclusion  to  which  the  assistant 
commissioner  had  come  was  incorrect;  but  it  was  not 
shewn  that  Mr.  Kelcey  had  been  taken  by  surprise  at  the 
investigation  before  the  commissioner,  or  that  any  fresh 
evidence  had  been  discovered  which  could  not  have  been 
adduced  at  that  time. 

It  appeared  from  the  affidavits  in  opposition  to  the  rule, 
that  Mr.  Kelcey's  claim  had  been,  with  his  consent,  inves- 
tigated and  disallowed  on  a  previous  occasion,  by  K.  H., 
another  assistant  commissioner,  who  had  been  sent  down  to 
inquire  into  the  expediency  of  the  inclosure  in  question. 


Deedes  shewed  cause,  on  behalf  of  the  lord  of  the 
manor  of  Lyminge.     The  question  is,  whether  the  pre- 
sent rule  is  a  mere  rule  of  course,  or  whether  the  Court 
will  exercise  a  discretion  in  granting  it,  and  require  some 
sufficient  ground  to  be  stated  before  it  will  do  so.     It  is 
submitted,  that  under  the  terms  of  the  act  under  which 
these  proceedings  are  taken,  the  8  &  9  Vict,  c  118,  the 
latter  is  the  proper  construction.     By  sect  39,  the  assistant 
commissioner  is  empowered  to  ascertain  and  set  out  the 
boundaries  of  any  parish  or  manor,  in  which  lands,  which 
are  proposed  to  be  inclosed,  are  situated ;  and  if  any  one  is 
dissatisfied   with  his  determination,  he   may   either  give 
notice  that  he  requires  a  jury  to  be  called  to  settle  the 
matter,  (whose  verdict  is  to  be   " conclusive"  as  to   the 
boundaries),  or  that  he  is  desirous  of  removing  the  deter- 
mination   into   this   Court    by   certiorari.     By   the    44th 
section,  "the  decision"  of  this   Court,  upon  such  deter- 
mination being  removed  by  certiorari,  is  to  "be  final  and 
conclusive  as  to  the  boundaries."    It  is  submitted,  therefore, 
that  the  intention  of  the  Legislature  was,  that  if  the  party 
interested  sought  to  dispute   the  assistant  commissioner's 
determination   upon    the   fact,  and   wished  to  have   the 
opinion  of  a  jury  on  the  subject,  he  should  take  it  in  the 
mode  pointed  out  by  the  39th  section ;  if,  on  the  other 


501 


Regina 

9. 

Keliey. 


TRINITY  TERM,   13  VICT. 

hand,  he  was  desirous  of  obtaining  the  decision  of  this  L'^\t P' 
Court  on  its  validity,  either  in  law  or  in  fact,  he  should 
proceed  to  remove  it  into  this  Court  by  certiorari,  and 
obtain  a  decision  on  it  here.  It  is  true,  a  power  is  given 
to  this  Court,  by  the  44th  section,  "  to  direct  the  trial  of 
one  or  more  feigned  issues  upon  such  points  as  the  Court 
shall  think  fit ;"  and  upon  these  words  the  present  applica- 
tion is  founded ;  but  it  is  submitted,  that  they  have  merely 
reference  to  points  upon  which  the  Court  see  a  difficulty, 
and  not  to  points  upon  which  one  of  the  parties  alone  seeks 
to  raise  it  But  even  if  the  Court  should  be  of  a  different 
opinion,  it  is  submitted  that  it  will  not  direct  a  feigned 
issue,  except  upon  some  stronger  ground  than  is  here  set 
forth.  It  does  not  appear  that  any  fresh  evidence  has  been 
discovered,  which  was  not,  or  might  not  have  been,  adduced 
before  the  assistant  inclosure  commissioner.  The  case  of 
Reg.  v.  Merson  (a),  is  strongly  in  point.  That  was  the  case 
of  an  award  under  the  Tithes'  Commutation  Acts,  settling 
the  boundary  of  a  parish,  and  there  the  Court  had  power, 
by  the  35th  section  of  2  &  3  Vict  a  62,  when  the  award 
had  been  removed  into  this  Court  by  certiorari,  to  direct  a 
feigned  issue  to  be  tried  upon  such  points  as  the  Court 
thought  fit ;  and  it  was  held,  that  the  Court  would  not,  as  of 
course,  order  a  feigned  issue  to  be  tried  at  the  instance  of  a 
party  dissatisfied.  Lord  Denman,  C.  J.,  in  giving  judgment, 
says,  "  It  is  now  assumed  that,  in  case  of  such  removal," 
(viz.,  by  certiorari),  "  the  power  exercised  by  the  commis- 
sioners may  be  questioned  by  any  person  under  almost  any 
circumstances."  "  But  I  think  that  the  power  given  to  the 
commissioner  is  not  so  qualified.  The  act  assumes  that  he 
may  do  justice  by  his  decision :  and,  unless  it  be  shewn 
to  us  that  he  has  done  wrong,  we  ought  not  to  set  it  aside 
merely  because  a  party  expresses  dissatisfaction  with  it" 

Welsby,    on    behalf   of    the    inclosure    commissioners, 

(a)  3  a  B.  895, 8—9. 
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Vthau  L      expressed  their  desire  to  leave  the  matter  to  be  disposed 
of  as  the  Court  should  think  fit 
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Shee,  Serjt,  and  Prentice,  in  support  of  the  rule.   The  cir- 
cumstances in  Beg.  v.  Merson  (a),  differ  widely  from  those  in 
the  present  case.     There  the  affidavits  offered  no  proof  that 
the  assistant  commissioner  had  come  to  a  wrong  conclusion, 
nor  did  they  shew  that   the  party  on  whose  behalf  the 
motion  was  made,  knew  anything  of  the  question,  or  had 
any  interest  in  it     The  utmost  that  that  case  decides  is, 
that  the  Court  has  some  discretion  in  granting  a  feigned 
issue.     Besides,  the  question  there  arose  under  the  Tithe 
Commutation  Act,  which  simply  enacts,  that  upon  the 
removal  of  the  determination  of  the  assistant  commissioner 
into  this  Court,  "  it  shall  be  lawful  for  the  Court  to  direct 
the  trial  of  one  or  more  feigned  issues  upon  such  points, 
as  the  Court  shall  think  fit"    Here  there  are  elaborate 
provisions   for   reviewing  the  decision  of  the  inclosure 
commissioners.     The  intention  of  the  Legislature  dearly 
is,  that  where  a  party  is  dissatisfied  with  the  determination 
of  the  inclosure  commissioners  upon  the  fact,  he  is  to  have 
the  decision  of  a  jury  on  the  subject,  in  one  of  two  ways, 
which   decision  is  to  be   binding  and   conclusive   on  all 
persons  whomsoever.     By  the  39th  section,  he  may  require 
the  commissioners  to  issue  their  warrant  to  the  sheriff  to 
summon  a  jury,  who,  presided  over  by  the  assistant  com- 
missioner, are  to  hear  the  evidence,  and  decide  upon  the 
boundaries;  and  the  commissioners  have  no  discretion  to 
refuse  the  application.     If,  however,  the   question  is  of 
greater  importance,  and  the  party  wishes  to  have  it  tried 
before  a  Judge  of  the  superior  Courts  at  the  assizes,  he 
may,  by  sect  44,  remove  it  as  a  matter  of  course  (ft)  into 
this  Court,  and  make  an  application  like  the  present  to 
have  a  feigned  issue  directed.     All  that  the  Court,  it  is 
submitted,  will  require  to  be  shewn  before   they  grant 

(a)  3  Q.  B.  895. 

(b)  See  Export*  Kelcey,  ante,  p,  55. 
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a  feigned  issue  is,  that  the  party  applying  is  a  party  really  **  **•  *  p% 
interested  in  the  question,  that  he  bona  fide  disputes  the  - 
propriety  of  the  assistant  commissioner's  determination,  and 
that  he  is  desirous  of  trying  the  question  before  a  jury.  The 
applicant  is  liable  for  all  the  expenses,  if  he  has  no  ground 
for  dissatisfaction  with  the  determination,  and  the  Court  will 
therefore  be  slow  to  deny  him  the  right,  which  the  statute 
has  conferred  upon  him,  of  trying  the  question  before  a 

Wightman,  J. — It  seems  to  me  to  be  clear  that  the 
intention  of  the  act  was  that  the  determination  of  the 
inclosure  commissioners  as  to  the  boundaries  should  be 
final,  unless  the  party  dissatisfied  with  their  determination 
should  question  it  by  one  of  two  modes; — -either  by  requir- 
ing the  commissioners  to  summon  a  jury  to  determine  the 
boundaries,  whose  finding  is  to  be  reduced  into  writing, 
and  the  boundaries  to  be  amended  by  the  commissioners 
accordingly,  and  such  amended  boundaries  to  be  thereupon 
"  conclusive  on  all  persons  whomsoever;"  or  by  moving 
the  determination  of  the  commissioners  into  the  Court  of 
Queen's  Bench  by  certiorari,  in  which  case  the  44th  section 
says,  "the  decision  of  the  said  Court,"  that  is,  the  Court 
of  Queen's  Bench,  is  to  be  "  final  and  conclusive  as  to  the 
boundaries  of  such  parish  or  manor."  In  order,  however,  to 
enable  the  Court  of  Queen's  Bench  to  come  to  a  decision 
which  is  to  be  w  final  and  conclusive,"  power  is  given  to  the 
Court  to  direct  the  trial  of  a  feigned  issue  "  upon  such  points 
as  the  Court  shall  think  fit,  and  also  to  direct  who  shall  be 
the  plaintiff  or  plaintiffs,  and  who  shall  be  the  defendant  or 
defendants  on  such  trial,  or  to  determine  the  same  in  a 
summary  manner,  or  otherwise  dispose  of  the  question  or 
questions  in  dispute,  and  to  make  such  other  rules  and 
orders  therein,  as  to  costs  and  all  other  matters,  as  may 
appear  to  be  just  and  reasonable."  , 

Now,  it  has  been  urged  by  Mr.  Deedes,  that  the  question 
of  fact  has  here  been  referred  to  the  competent  tribunal, 
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^iR^r/*     an^  ^a^  ^  no*  aPPeau'n&  *n  *he  manner  pointed  oat  by 
'  sect  37,  to  the  verdict  of  a  jury,  the  decision  to  which  the 
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Kklcet. 


to  be  reviewed.  But  in  all  cases  in  which  the  question  can 
come  before  this  Court,  there  must  have  been  a  decision  in 
the  first  instance  by  the  inclosure  commissioners,  and  the 
boundaries  decided  on  evidence  adduced  by  both  sides, 
without  the  opinion  of  a  jury  being  taken. 

Then,  how  is  this  Court  to  deal  with  the  question? 
Either  by  determining  it  on  the  facts  stated  in  the  affidavits 
"  in  a  summary  manner ;"  or  by  directing  the  trial  of  a 
feigned  issue ;  or  by  deciding  that  no  sufficient  grounds  are 
shewn  for  inquiring  into  the  propriety  of  the  commissioneis' 
decision  at  all. 

It  seems  to  me,  that  as  the  decision  of  this  Court  is  to  be 
final  and  conclusive  upon  the  parties,  it  would  be  too  much 
to  say,  that  where  the  party  is  dissatisfied  with  the  deter- 
mination of  the  inclosure  commissioners,  this  Court  should 
decide  the  case  on  the  determination  of  the  commissioners, 
and  refuse  to  allow  it  to  be  questioned. 

I  was  at  first  struck  with  the  case  cited  (a),  but  it  seems 
to  me  that  it  is  distinguishable  from  the  present,  and  that 
it  may  have  been  decided  on  the  ground  suggested  by  my 
Brother  Shee,  namely,  that  the  application  there  was  made 
on  behalf  of  a  party  who  was  not  shewn  to  know  anything 
about  the  matter,  or  to  have  any  actual  interest  in  it 

Here  the  question  is  between  two  lords  of  manors,  who 
pre  clearly  parties  interested. 

The  question  then  comes,  what  is  the  most  satisfactory 
mode  of  determining  these  boundaries?  And  it  seems  to 
me  that  that  is,  undoubtedly,  by  directing  a  feigned  issue 
to  be  tried.     The  rule  must  therefore  be  absolute. 

Rule  absolute  (6). 

(a)  Reg.  v.  Merson,  3  Q.  B.  895. 

(J>)  The  question  of  costs  reserved  by  the  rule. 
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L.  Af.fi  P. 
1850. 


Duke  of  Brunswick  u.  Harmer.  Ju%e  8# 

[In  the  Queen's  Bench. 

Coram  Lord  Campbell,  C.  J.,  Patteson,  X,  Coleridge,  J., 

and  Erie,  J.] 

A  RULE  nisi  for  a  new  trial  in  the  above  action  having  An  affidarit, 
been  moved  for  by  the  defendant  in  last  Michaelmas  Term  Jj-jj^ 
(2nd  of  November),  on  the  ground  of  misdirection,  and  '•Sworn the 
upon  affidavits,  the  Court  took  time  to  consider  the  appli-  Norember, 

1 fi4Q  • "   JTdd 

cation,  and  on  the  16th  of  November,  refused  a  rule  upon  defectire. 
the  ground  of  misdirection,  but  granted  it  upon  the  affi- 
davits; the  jurat  of  one  of  which  was  as  follows:  "  Sworn 
the day  of  November,  1849." 

The  plaintiff,  in  person,  now  shewed  cause,  and  took  a 
preliminary  objection  to  that  affidavit  being  used,  as  it  did 
not  shew  the  day  on  which  it  was  sworn.  In  Wood  v. 
Stephens  (a),  the  jurat  omitted  to  state  the  month  in  which 
it  was  sworn,  and  the  defect  was  held  to  be  fatal.  In 
Blackwell  v.  Allen  (i),  the  affidavit  was  without  date,  and 
the  Court  in  discharging  a  rule  obtained  on  it,  said,  that  in 
future  they  should  discharge  a  rule  similarly  obtained  with 
costs.  Houlden  v.  Fasson  (c),  and  Shaw  v.  Perkin  (a*),  are 
authorities  to  shew  that  the  Court  will  not  permit  devia- 
tions from  the  form  which  the  practice  of  jhe  Court  requires 
should  be  observed  in  the  jurat  of  affidavits.  There  is  be- 
sides a  case  expressly  in  point,  where  the  Court  of  Common 

(a)  3  Moore,  236.  div.  3  M.  &  P.  559. 

(6)  7  M.  &  W.  146.  (d)  l  Dowl.  306,  N.  S. 

(c)  6  Bing.  236;   S.  C.  not*. 
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**""  L      Pleas  held  a  similar  defect  to  the  present  to  be  fetal ;   The 
-  Duke  of  Brunswick  v.  Sloman  (a). 


Duke  of 
Brunswick 


Haemee.  Sir  F*  Thttytr  {Martin  with  him)  contriL     This  Coart 

is  not  bound  by  the  decision  in  the  Court  of  Common 
Fleas.  As  the  present  rule  was  moved  for  on  the  2nd  of 
November,  the  affidavit  must  have  been  sworn  on  that  day, 
or  on  the  1st  [Erie,  J. — The  affidavit  may  have  been 
irregular,  and  leave  may  have  been  given  to  amend  it,  and 
the  rule  been  granted  on  the  affidavit  so  amended.  Cole- 
ridge, J. — The  sufficiency  of  a  jurat  may  be  tested  by 
considering  whether  an  indictment  for  perjury  could  be 
maintained]  In  an  indictment  for  perjury  it  would  be 
sufficient  to  state  and  prove  the  day  on  which  it  was  really 
sworn* 

Lord  Campbell,  C.  J. — We  ought  not  to  leave  nice 
questions  to  be  raised  on  an  indictment  for  perjury.  The 
jurat  of  an  affidavit  should  distinctly  state  the  time  when  it 
is  sworn ;  and  it  does  not  do  this,  if  either  the  day,  the 
month,  or  the  year  is  omitted.  The  case  decided  in  the 
Common  Pleas  is  expressly  in  point  The  broad  rule 
ought  to  be  observed.  I  think  that  this  affidavit  cannot 
be  read. 

Patteson,  J. — I  think  that  we  ought  to  hold  parties 
strictly  to  the  form,  which  is  easy  to  be  observed;  and 
although  in  the  present  case  the  variance  may  appear  to  be 
immaterial,  as  the  Court  would  know  when  the  affidavit 
was  used,  it  is  possible  to  conceive  cases  in  which  the  date 
in  the  jurat  might  be  material 

Coleridge,  J. — There  is  another  rule  as  to  affidavits, 
namely,  that  no  affidavit  shall  be  read  in  which  there  is  an 

(a)  Common  Pleas,  November  24,  1849. 
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erasure ;  and  yet  in  many  cases  the  erasure  might  be  perfectly  L>  **>$  P. 

immaterial    But  to  embark  in  that  inquiry  would  not  only  - — 

give  rise  to  some  discussion  and  consume  time,  but  open  a  B&unswick 

door  to  fraud,  and  increase  the  expenses  of  litigation.  Haemjul 

Erle,  J.,  concurred* 

The  rule  was  then  argued  on  the  other 
and  subsequently  made  absolute  (a). 

(a)  See  In  re  Lloyd,  post,  p.  545. 


Montgomery  and  Another  v.  Broggreff.  j     10# 

[Bail  Court     Coram  Wigkhnan,  J.] 

THIS  was  a  rule  to  enter  a  suggestion  to  deprive  the  An  affidavit 

plaintiff  of  costs,  under  the  County  Courts'  Act  ^sagge^on 

The  affidavit  in  support  of  the  rule  was  made  by  the  SJJj?ttlcM^t 

defendant,  and  stated  that  the  action  was  "founded  on  Act,  to  deprive 

contract,  and  that  the  debt  claimed  herein"  was  less  than  costs,  simply 

201     That  the  cause  was  tried  in  the  Sheriff*'  Court  in  ^ttbe 

the  City  of  London,  and  a  verdict  found  for  the  plaintiff  "founded on 

rm  .fi   contract;" 

for  19£  6s.9  and  no  more.     That  "the  cause  of  action  did  that  "the 

•  i       •    *.      .At_*      ^i_      •     •  j*  ^«  /•  vl         #j    debt  claimed 

arise  in  a  matenal  point  within  the  jurisdiction  of  the  said  herein"  was 
County  Court,  within  which  this  deponent  dwelt  at  the  JSJ^^1 
time  of  this  action  being  brought"    It  contained  the  other  ca»»«  of  action 

.  .  did  arise  in  a 

usual  statements  necessary  to  bring  the  case  within  the  material  point 

i  nmL         -.•  within  the 

129tn  8ectlon.  jnrisdictionw 

of  the  County 
Court     It 

DawdesweU  shewed  cause.     The  affidavit  is  insufficient,  contained  the 

other  usual 
statements 

necessary  to  bring  the  case  within  the  129th  section  t  Held  sufficient  to  entitle  the  defendant  to 

enter  a  suggestion,  the  plaintiff  making  no  affidavit  in  answer. 
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VoUm*  l      'The  defendant  only  swears  that  the  action  is  u  founded  on 

'- —  contract."    It  is  consistent  with  this  statement  that  it  may 

Montgomery  .  .  .         -  ,    .         ,  x        *        i         ,.       .       . 

9.  have  been  an  action  of  detinue  (a>     Another  objection  is, 

rogobeff.    ^at  jt  jg  mere]y  8WOrn  generally  that  "  the  cause  of  action 

did  arise  in  a  material  point  within  the  jurisdiction  of  the 
said  County  Court"  It  should  state  in  what  material 
point,  so  that  the  plaintiff  might  know  upon  what  ground 
the  defendant  relied  as  bringing  the  case  within  the  juris- 
diction of  the  County  Court,  and  be  enabled  to  answer  it 
[Wigktman,  J. — If  the  cause  of  action  in  a  material  point 
did  arise  within  the  jurisdiction  of  the  County  Court,  the 
plaintiff  must  know  that  as  well  as  the  defendant  does.] 
The  affidavit  is  vague.  It  would  be  impossible  to  indict  a 
party  for  perjury  on  such  an  allegation.  It  is  a  conclusion 
of  law  which  the  defendant  swears  to,  and  one  of  a  very 
doubtful  kind;  Wood  v.  Perry  (b);  he  should  state  the 
facts,  and  leave  the  Court  to  pronounce  whether  his  con- 
clusion be  right  The  affidavit  should  shew  the  facts  upon 
which  the  suggestion  is  to  be  entered; — a  suggestion  in 
this  form  could  not  be  tried.  In  Peterson  and  Another  v. 
Davis  (c),  it  was  held,  that  the  affidavits  supporting  an 
application  to  enter  a  suggestion  under  the  London  County 
Court  Act  (10  &  11  Vict  c  lxxi.  s.  113)  should  describe 
the  particulars  of  the  residence  of  the  defendant  at  the  time 
of  the  action  being  brought;  and  that  an  affidavit  merely 
stating  that  the  defendant  dwelt  in  the  City  of  London, 
without  giving  the  particulars  of  his  address,  was  in- 
sufficient 

Ball,  in  support  of  the  rule.     The  defendant  swears  that 


(a)  See  Broadbent  v.  Ledward,  words    in    the    129th    section, 

11  A.  &  E.  209 ;  S.  C.  3  P.  &  D.  "  founded    on    contract,"    and 

45 ;  Hand  v.  Daniels,  ante,  p.  420 ;  "  founded  on  tort,"  is  discussed, 
and  also  note  to  Mr.  Udall's  edi-         (6)  6  D.  &  L.  194  ;   S.  C.  3 

tion  of  the  County  Courts'  Act,  Exch.  442. 
p.  170,  3rd  ed.,  in  which    the         (c)  6  C.  B.  235 ;   S.  C.  6  D. 

construction  to  be  put  upon  the  &  L.  79* 
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the  action  is  "  founded  on  contract,"  and  that  "  the  debt    Lt  M-  *  R 

.  1850. 

claimed  herein"  is  "less  than  20L"    That  sufficiently  shews  — 

Montgomery 

that  the  action  is  brought  to  recover  a  debt.     As  to  the  v. 

other  objection,  the  defendant  adopts  the  language  of  the 
act  of  Parliament,  and  brings  the  case  distinctly  within  its 
terms,  which  is  sufficient  to  call  upon  the  plaintiff  for  an 
answer.  There  would  be  no  difficulty  in  indicting  a  party 
swearing  falsely  in  such  a  case.  [Wightman,  J. — Suppose 
the  plaintiff,  in  answer,  had  sworn  that  it  did  not  arise  in 
any  material  point  within  the  jurisdiction.]  Then  the 
suggestion  must  have  been  entered,  and  the  plaintiff  could 
traverse  and  try  the  fact  [He  was  then  stopped  by  the 
Court] 

Wightman,  J. — It  seems  to  me  that  the  defendant  has 
made  out  a  sufficient  case  for  a  suggestion.  He  says  that 
the  action  is  founded  on  contract,  that  the  debt  claimed 
is  less  than  20/.,  and  that  the  cause  of  action  did  arise  in 
a  material  point  within  the  jurisdiction  of  the  County 
Court  I  think  that  that  is  sufficient  to  call  upon  the 
plaintiff  for  an  answer.  With  respect  to  the  difficulty  that 
has  been  urged  of  indicting  a  party  swearing  falsely  in  such 
a  case,  I  will  not  pronounce  any  opinion  on  the  point ; 
but  I  may  observe  that  the  same  objection  might  be  urged 
in  the  case  of  an  affidavit  of  merits,  when  it  is  always  a 
matter  of  difficulty  to  say  whether  the  allegation  that  the 
defendant  has  a  good  defence  on  the  merits  is  a  conclusion 
of  law  or  of  fact  only.     The  rule  will  therefore  be  absolute. 

Rule  absolute. 
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Vobam  L 
1850. 


June  10. 


Mebiton  v.  Coombbs  and  Another. 


[In  the  Common  Pleas. 


pii 

be 


Coram  Maule,  J.,  Cresswell,  J.,  and  Talfourd,  X] 

1  RESPASS  quare  clausum  fregit  The  declaration 
stated,  that  the  defendants  heretofore,  to  wit,  on  the  21st  of 
January,  1850,  and  on  divers  days  and  times,  &a,  with  force 
and  arms  broke  and  entered  the  dwelling-house  of  the  plain- 
tiff, and  made  a  great  disturbance  therein  and  then  remained 
therein  making  such  disturbance  for  a  long  time,  to  wit,  &c. ; 
and  then  forced  and  damaged  divers  doors  of  the  plaintiff  of 
and  belonging  to  the  said  dwelling-house ;  and  then  broke 
and  damaged  divers  locks,  staples,  and  hinges,  belonging 
to  the  said  doors  respectively ;  and  also,  during  the  time 
aforesaid,  to  wit,  on  the  day  and  year  first  aforesaid,  with 
force  and  arms,  &c.  ejected,  expelled,  put  out,  and  removed 
the  plaintiff  and  his  family  out  of  the  possession  and  enjoy- 
ment  of  the  said  dwelling-house,  and  kept  them  so  ejected 
also  seised  and  and  expelled  for  a  long  time,  to  wit,  thence  hitherto ;  and 
the  pfaintiff°in  &lso>  during  the  time  aforesaid,  to  wit,  on  the  day  and  year 
Srewthem  nd  ^rst  *fi>reM|Mf  with  force  and  arms,  &c,  seized  and  took  divers 
Into  the  street,  goods  of  the  plaintiff,  to  wit,  &c,  then  being  in  the  said 
Plea  3.  "As  dwelling-house  and  of  great  value,  &c,  and  then  with  great 

to  seiring  and 

taking  the 

goods,"  that  one  of  the  defendants  was  possessed  of  the  house ;  and  justification  by  him  and  the 

other  as  his  servant,  on  the  ground  that  the  goods  were  incumbering  the  house. 

Pleas  4  and  5.  "  As  to  the  several  supposed  trespasses  in  and  to  the  said  dwelling-house 
in  which,  &c.,  and  as  to  seising  and  taking  the  said  goods,"  liberum  tenementum  in  A.  and  B. 
respectively,  and  justification  by  defendants  as  their  servants. 

Replication  to  third  plea,  de  injuria. 

To  fourth  and  fifth  pleas,  traverse  of  liberum  tenementum. 

New  assignment :  tnat  the  action  was  brought  not  only  for  trespasses  mentioned  in  the  intro- 
ductory part  of  the  third,  fourth,  and  fifth  pleas,  but  also  for  that  defendants,  at  the  time  when, 


The  declara- 
tion alleged 
that  the  de- 
fendants broke 
and  entered 
the  plaintiff's 
dwelling- 
house,  and 
made  a  noise, 
and  broke 
doors  of  the 
laintiffand 
longing  to 
the  house,  &c ; 
and  ejected 
and  expelled 
the  plaintiff 
and  his  family 
from  the  Dos- 
session  or  the 
house,  and 
kept  them  so 
ejected  and 


&c,  in  the  declaration  mentioned,  ejected  and  expelled  plaintiff  and  his  family,  &c 

Held,  on  special  demurrer,  that  the  new  assignment  was  bad ;  being  inapplu 
plea,  and  the  trespasses  stated  in  it  being  already  justified  by  the  fourth  ana  fifth  pi 


ment  was  bad ;  being  inapplicable  to  the  third 

an< 
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force  and  violence  cast  and  threw  the  said  goods  from  and     L.  M.^  p. 
out  of  the  said  dwelling-house  into  a  certain  public  street 


Meriton 


there,  and  there  then  left  the  same,  and  then  and  there  „. 

threw  about,  damaged  and  destroyed  the  said  goods.    By  Jf  A^tEr. 
means  of  which  several  premises,   the  plaintiff  was   de- 
prived of  the  use  of  his  said  dwelling-house,  &c,  and  other 
wrongs,  &c. 

Third  plea.  As  to  seizing  and  taking  the  goods  in  the 
declaration  mentioned,  that  before  and  at  the  time  when,&&, 
the  defendant  Coombes,  was  lawfully  possessed  of  the  said 
dwelling-house,  and  because  the  said  goods  were  wrong- 
fully in  and  upon  the  said  dwelling-house  incumbering  the 
same  and  doing  damage  to  the  said  Coombes,  he,  of  his 
own  right,  and  the  defendant  Colls  as  his  servant,  seized 
the  goods  and  removed  them  from  the  dwelling-house,  &c, 
quae  sunt  esedem,  &c     Verification. 

Fourth  plea*  As  to  the  several  supposed  trespasses  in 
and  to  the  said  dwelling-house  in  which,  &c,  and  as  to 
seizing  and  taking  the  said  goods,  that  the  said  dwelling- 
house  was  the  dwelling-house,  soil,  and  freehold  of  Edward 
Marjoribanks  and  Sir  Edmund  Antrobus,  wherefore  the 
defendants,  as  their  servants,  and  by  their  command,  broke 
and  entered,  &c,  and  committed  the  several  supposed  tres- 
passes in  the  introductory  part  of  the  plea  mentioned;  and 
because  the  goods  were  wrongfully  in  and  upon  the  said 
dwelling-house  incumbering  the  same,  &c,  the  defendants, 
as  the  servants  of  the  said  E.  M.  and  Sir  E.  A»,  seized  the 
said  goods  and  removed  them,  &c,  quae  sunt  esedem,  &c 
Verification. 

fifth  plea.  As  to  the  trespasses  justified  by  the  fourth 
plea,  a  similar  justification  as  the  servants  and  by  the  com* 
mand  of  Catherine  Campbell  Preston.    Verification. 

Replication  to  the  third  plea,  de  injuria^ 

To  the  fourth  and  fifth  pleas,  traverse  of  liberum  tene- 
mentum. 

New  assignment:  that  the  plaintiff  sued  out  his  writ 
and  declared  in  this  action,  not  only  for  the  said  trespasses 
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Vehtme  I. 
1850. 

Meriton 

V. 

C00MBE8 
and  Another. 


in  the  introductory  parts  of  the  third,  fourth,  and  fifth 
pleas  respectively  and  in  the  declaration  mentioned,  and 
in  those  pleas  respectively  attempted  to  be  justified,  but 
also  for  that  the  defendants,  at  the  said  time  when,  &c,  in 
the  said  declaration  in  that  behalf  mentioned,  ejected,  ex- 
pelled, put  out,  and  removed  the  plaintiff  and  his  family 
from  and  out  of  the  possession  and  enjoyment  of  the  said 
dwelling-house,  &c,  and  kept  them  so  ejected  and  expelled 
for  the  space  of  time  in  the  said  declaration  in  that  behalf 
mentioned ;  whereby  the  plaintiff  during  all  such  time  lost 
the  use  and  benefit  of  his  said  dwelling-house,  and  was 
thereby  put  to  the  great  inconvenience  and  expense  in  the 
said  declaration  mentioned,  &c,  which  trespasses  above 
newly  assigned  are  other  and  different  trespasses  than  the 
trespasses  in  the  introductory  part  of  the  second,  third, 
fourth,  and  fifth  pleas  respectively  mentioned,  and  in  those 
pleas  respectively  attempted  to  be  justified.  Verification 
and  prayer  of  judgment 

Special  demurrer  to  the  replications  and  new  assignment, 
assigning  the  following,  among  other,  causes:  that  the  repli- 
cations and  new  assignment  are  double;  that  as  the  repli- 
cations in  denial  of  the  third,  fourth,  and  fifth  pleas  answer 
the  whole  of  those  pleas  and  support  the  whole  of  the 
declaration,  it  is  double  and  multifarious  to  new  assign 
other  trespasses  than  those  mentioned  in,  and  attempted  to 
be  justified  by,  the  pleas;  that  the  new  assignment  does 
not  shew  that  the  plaintiff  brought  his  action  for  trespasses 
not  answered  by  the  third,  fourth,  and  fifth  pleas,  and  that 
it  does  not  sufficiently  appear  that  the  supposed  trespasses 
new  assigned  are  not  answered  by  the  third,  fourth,  and 
fifth  pleas;  that  the  third  plea  does  not  profess  to  answer 
the  trespasses  new  assigned,  and  the  fourth  and  fifth  do 
answer  such  trespasses ;  that  if  the  dwelling-house  in  which, 
&c,  was  the  soil  and  freehold  of  E.  Marjoribanks  and  Sir 
E.  Antrobus,  or  of  C.  C.  Preston,  the  defendants  were 
justified  in  committing  the  trespasses  new  assigned;  and 
that  the  new  assignment  did  not  shew  distinctly  that  the 
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trespasses  therein  mentioned  were  trespasses  to  which  the    *-  M-  *p- 

third,  fourth,  and  fifth  pleas  have  no  application,  and  which  — — ' — 

they  do  not  answer  or  justify.  v. 

Coombbs 

and  Another. 

Carrie,  in  support  of  the  demurrer.  The  new  assignment 
is  bad.  It  is  clearly  inapplicable  to  the  third  plea,  for  that 
plea  is  only  pleaded  to  the  seizing  and  taking  of  the  goods. 
It  is  also  bad  as  to  the  fourth  and  fifth  pleas ;  for  the  matter 
new  assigned  had  been  already  justified  by  them.  "  As  the 
object  of  a  new  assignment  is  to  correct  an  error  in  the 
plea,  and  to  aver  that  the  defendant  has  omitted  to  answer 
the  whole  or  a  part  of  the  true  ground  of  complaint,  it  can 
never  be  necessary  to  new  assign  where  the  defendant  in 
his  plea  justifies,  or  attempts  to  justify,  all  the  trespasses  in 
respect  of  which  the  plaintiff  proceeds ;"  1  Chit.  Plead.  663, 
7th  ed.  The  pleas  in  this  case  justify  everything  in  respect 
of  which  the  plaintiff  proceeds,  and  the  new  assignment  is 
merely  a  repetition  of  the  averment  that  the  house  was  the 
plaintiff's.     [He  also  referred  to  Newton  v.  Harland  (a).] 

Gray,  contriL  That  which  is  justified  by  the  pleas  of 
liberum  tenementum  is  the  breaking  and  entering;  and  the 
plaintiff  had  a  right  to  treat  them  as  pleaded  to  that  merely. 
As,  however,  he  relies  upon  the  matter  of  aggravation,  viz., 
the  expulsion  of  himself  and  his  family  from  the  house,  he 
was  bound  to  new  assign  that ;  Taylor  v.  Cole  (b).  The 
pleas,  however,  only  say  that  the  house  was  the  soil  and 
freehold  of  the  parties  under  whom  the  defendants  justify, 
at  the  time  when  they  broke  and  entered,  but  do  not  allege 
that  it  was  the  soil  and  freehold,  &c.  when  the  plaintiff  was 
expelled ;  and  it  is  consistent  with  the  pleadings  that  the 
house  was  at  the  time  of  the  expulsion  the  soil  and  freehold 
of  the  plaintiff.  [Maule,  J. — The  declaration  alleges  the 
expulsion  to  have  taken  place  "  during  the  time  aforesaid." 

(a)  1  M.  &  G.  644 ;  S.  C.  1  Scott,  N.  R.  474 ;  7  Moore,  574. 

(b)  3  T.  R.  292 ;  S.  C.  in  error,  1  H.  Bl.  555. 

VOL.    I.  L   L  U    M.   &    P. 
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Volume  i.      it  points  to  the  same  time  as  the  breaking  and  entering.] 
— - — — —  The  time  is  laid  under  a  videlicet.     \Talfo*rd9  J. — The 

Meriton 

v.  third  plea  justifies  taking  the  goods  otily;  how  is  the  new 

artd°Wher.  assignment  applicable  to  that?]  It  is  admitted  that  it  is 
inapplicable  to  the  third  plea;  but  so  much  of  it  as  refers 
to  that  plea  may  be  treated  as  surplusage.  [Maule,  J. — 
Would  a  declaration  in  the  terms  of  this  new  assignment 
be  good,  there  being  no  averment  of  vi  et  armis?]  Yea* 
except  on  special  demurrer;  the  word  "ejected"  would 
be  sufficient  to  support  such  a  declaration  on  general 
demurrer  (a).  [He  referred,  in  the  course  of  the  argument, 
to  1  Smith's  Lead.  Ca.  59,  60.] 

Carrie,  in  reply. 

Maule,  J. — In  this  case  it  appears  to  me  that  the  new 
assignment  is  bad.  The  declaration  complains  that  the 
defendant,  on  the  21st  of  January,  1850,  and  on  divers 
other  days,  &c,  with  force  and  arms,  &c,  broke  and  entered 
into  the  plaintiff's  dwelling-house,  and  made  a  noise  and 
disturbance,  and  broke  and  damaged  divers  doors,  &c.  of  the 
plaintiff  of  and  belonging  to  the  said  dwelling-house,  and 
broke  divers  locks,  &c.  belonging  to  the  said  doors,  &c, 
and  also  during  the  time  aforesaid  with  force  and  arms,  &c, 
ejected,  expelled,  put  out,  and  removed  the  plaintiff  and 
•his  family,  &c.  from  and  out  of  the  possession  of  the  said 
dwelling-house,  and  kept  them  so  ejected  and  expelled,  ore. 
Then  there  are  two  pleas  of  liberum  tenementum  which 
commence  in  this  way:  "  And  for  a  further  plea  as  to  the 
several  supposed  trespasses  in  and  to  the  dwelling-house  in 
which,"  &c.  Those  pleas  are  pleaded  to  all  the  trespasses 
"  rn  and  to  the  dwelling-house."  Then  comes  a  replication 
denying  the  liberum  tenementum,  and  further  new  assigning 
that  the  action  had  been  brought,  not  only  for  the 


(a)  The  4  Ann.  c.  16,  s.  1,  shall  be  taken"  "of  or  for  the 
enacts,  among  other  things,  omission  of  vi  et  armis,"  except 
"  that  no  advantage  or  exception      upon  special  demorrer. 
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mentioned  in  the  introductory  part  of  the  pleas,  but  also  for    L-  M-  fr  p- 
that  the  defendants,  at  the  time  when,  &c,  ejected,  expelled, 


Meriton 

put  out,  and  removed  the  plaintiff  and  his  family  from  the  „. 

possession  of  the  dwelling-house,  and  kept  him  so  ejected,  a^^ber. 
expelled,  &c.  The  new  assignment,  then,  is,  not  that  the 
defendant  committed  an  assault  on  the  plaintiff,  but  that 
the  defendant  ejected  and  removed  the  plaintiff  and  his 
family  from  the  possession  of  the  dwelling-house.  That 
removing  from  the  possession  of  the  dwelling-house,  if  an 
injury,  is  a  trespass  to  the  dwelling-house  within  the  meaning 
of  the  plea.  All  the  trespasses  to  the  dwelling-house  are 
mentioned  in  the  introductory  part  of  the  plea,  and  justified 
by  it ;  and  as  the  trespass  mentioned  in  the  new  assignment 
is  a  trespass  to  the  dwelling-house,  it  is  already  answered 
by  the  plea.     The  new  assignment  is  therefore  bad. 

Cresswell,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  for  the  Defendants. 


The  South  Staffordshire  Railway  Company  v.  Smith.      June  10. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and 

Piatt,  B.] 

DEBT  for  calls.  Toadecla- 

Plea  in  abatement;   that  before  and  at  the  time,  &c  the  defendant' 
the  defendant  was,  and  still  is,  one  of  the  attorneys  of  the  ^JjJjJ1^ 
Queen's  Bench,  and  d urine  all  the  time  aforesaid  hath  attorney  of 

^  °  the  Court  of 

Queen's  Bench, 
without  averring  that  he  was  not  an  attorney  of  this  Court  The  plaintiff  replied  that  defendant 
was  an  attorney  of  this  Court,  concluding  with  a  verification  by  the  record,  and  prayer  of 
inspection  of  the  record.  Upon  motion  fir  judgment,  Held,  that  the  plaintiff  was  entitled  to 
judgment,  although  there  was  no  issue  joined  upon  the  pleadings. 

L   L   2 
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Volume  I.      prosecuted.  &c.  divers  suits,  &c.  in   the  last   mentioned 
1 8f>o.        r 


-  Court  for  divers  persons,  as  their  attorney.     The  plea  then 

Stafford-     proceeded  to  allege,  in  the  usual  terms,  the  privilege  of 

Railway  Co.   attorney8  of  being  sued  only  in  the  Court  of  which  they 

r-  are  attorneys,  but  did  not  contain  any  averment  that  the 

defendant  was  not  an  attorney  of  this  Court     The  plea 

concluded  with  a  verification  and  prayer  of  judgment. 

Replication,  that  notwithstanding,  &a  the  defendant  was, 
and  still  is,  one  of  the  attorneys  of  the  Court  of  Exchequer, 
"  as  by  the  record  of  the  inrolment  of  the  attorneys  of  the 
said  Court"  "  fiilly  appears."  Verification  by  the  said  re- 
cord, and  prayer  of  inspection.  "  And  because  the  Court 
here  is  not  yet  advised  what  judgment  to  give  in  the  pre- 
mises, a  day  is  given  to  the  said  parties  here  until  the 
10th  day  of  June  in  this  same  Term  to  hear  the  judgment 
of  the  Court  here.     Thereupon,"  &c. 

Burnie,  on  behalf  of  the  plaintiff,  moved  for  judgment 
upon  production  of  the  roll  of  attorneys  with  the  defendant's 
signature  thereon, — citing  Jackson  v.  Wiches  (a). 

Pigott,  contra.  The  plaintiff  is  not  entitled  to  judgment, 
because  there  is  no  issue  joined  between  the  parties, — there 
being  no  allegation  on  one  side  which  is  denied  by  the 
other.  The  old  form  of  plea  (b)  alleged  that  the  defendant 
was  not  an  attorney  of  the  Court  in  which  he  was  sued ; 
and  upon  a  traverse  of  that  negative  allegation,  an  issue  was 
joined  which  could  be  tried  by  production  of  the  record. 
But  that  negative  averment  has  been  held  to  be  unneces- 
sary (c).  Here,  the  replication  confesses  and  avoids,  bat 
does  not  traverse,  the  allegation  on  the  other  side.  It 
states  new  matter,  which  the  defendant  ought  to  have  an 
opportunity  either  of  denying  by  rejoinder,  or  of  de- 
murring to. 

(a)  7  Taunt.  30.  &  L.  13. 

(6)  See  form,  Graham  v.   In-  (c)  See  Perrivai  v.  Cooke,  5  M. 

gleby,  2  Exch.  442  ;   S.  C.  6  D.      &  W.  293 ;  S.  C.  7  Dowl.  500. 
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Burnie,  in  reply.     The  present  form  of  plea  is  given  in     L-  M-  b  r- 

3  Chit  Head.  12.  7th  ed.,  and  is  taken  from  Lilly's  Entries.  — T~- — 

9  .  -  SouTH 

Jackson  v.  Wickes  (a)  was  an  action  of  debt  on  a  bail  re-     Stafford- 

cognizance.  The  defendant  pleaded,  that  since  the  jndg-.  Railway  Co. 
ment  against  the  principal,  no  ca.  sa.  had  been  sued  out  and  gM%H 
executed  against  him.  The  plaintiff  replied,  that  since  the 
judgment  he  had  sued  out  a  ca.  sa^  which  he  set  out,  "  as 
by  the  said  writ  of  ca.  sa.,  and  return  thereof,  duly  returned 
and  filed,  would  appear;  and  that  he  was  ready  to  verify 
by  the  record,"  &c  The  defendant  demurred  on  the 
ground  taken  here,  viz.,  that  no  issue  was  joined;  but  the 
Court  held  the  replication  good,  because,  as  the  record  was 
of  the  same  Court,  the  defendant  would  have,  by  the  in- 
spection of  the  record,  all  the  benefit  which  any  rejoinder 
could  give  him.  [Alderson,  B. — How  is  the  identity  of  the 
defendant  to  be  proved?]  The  plea  being  in  abatement, 
there  is  an  affidavit  verifying  it  [Piatt,  B. — All  that  Jack- 
son v.  Wickes  decided  was,  that  the  replication  was  good  on 
demurrer.  The  change  of  form  in  the  plea  is  noticed  in 
Walford  v.  Fleetwood  (i)] 

Pollock,  C.  B. — I  think  there  must  be  judgment  for  the 
plaintiff. 

Alderson,  B. — I  am  of  the  same  opinion.  There  is  a 
case  in  Salkeld  (c),  in  which  a  plea  like  the  present  was 
held  good.  Then  comes  the  case  of  Jackson  v.  Wickes,  in 
which  the  plaintiff,  instead  of  taking  issue  by  adding  a 
similiter  to  the  plea,  set  out  the  record  and  prayed  judg- 
ment in  the  replication,  and  the  Court  held  it  good;  so 
that  the  tendency  of  the  decisions  seems  to  have  been  to 
cut  down  all  unnecessary  form,  and  I  think  we  should 
follow  them. 

(a)  7  Taunt.  30.  (c)  Kirkkam  v.  W heely,  2  Salk. 

(6)  14   M.  &  W.  449;  S.  C.       543. 
3  D.  &  L.  65. 
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South 
Stafford-         Platt,  B. — I  think  this  case  is  governed  by  Jackson  ?. 

Railway  Co.    Wicke*  (a).    It  appears,  on  inspection,  that  the  plaintiff's  re- 
••  plication  is  true,  and  we  ought  to  give  judgment  accordingly. 

Judgment  for  the  Plaintiff  of  Quod  Respon- 
deat Ouster. 


(a)  7  Taunt.  30. 


June  10. 


Hill  v.  Fletcher, 


[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.9  Alderson,  2?»,  Rolfe,  J?.,  and 

Flatty  JB.] 


A  RULE  was  obtained  last  Term,  calling  on  the  attorney 
for  the  plaintiff  to  shew  cause  why  an  attachment  should 
not  issue  against  him  for  not  finding  security  for  costs, 
pursuant  to  his  undertaking. 

It  appeared  from  the  affidavits  that  after  issue  joined, 
and  before  notice  of  trial,  the  attorneys  of  both  parties 
attended  before  Coleridge,  J.,  who  ordered,  "  that  the 
plaintiff  do  forthwith  give  security  herein  for  costs  to  the 
satisfaction  of  one  of  the  Masters, — no  stay  of  proceedings 
in  the  mean  time, — the  plaintiff's  attorney  hereby  under- 
or  bis  attorney    taking  to  find  such  security."    This  order  was  afterwards 

to  give  se-  ^°  J 

cunty,  unless     made  a  rule  of  Court. 

he  proceed 
witn  the  action. 

A  rule,  therefore,  for  an  attachment  against  the  attorney  for  not  giving  security,  was  dis- 
charged, where  it  appeared  that  no  step  had  been  taken  in  the  action. 


A  Judge's 
order,  directing 
"  that  the 
plaintiff  do 
forthwith  gi?e 
security  for 
costs,  no  stay 
of  proceedings 
in  the  mean- 
time, the 
plaintiff's  at- 
torney hereby 
undertaking 
to  find  such 
security," 
does  not  bind 
the  plaintiff 
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No  further  proceedings  were  taken  on  either  side  subse-     L-  M-  £  p- 

1850 

quently  to  this  order,  and  the  plaintiff's  attorney  did  not — : — 

OlLL 

give  any  security  for  costs.  r. 

FlKTCHLR. 

Lush  shewed  cause.  There  has  been  no  contempt  of 
Court.  The  plaintiff  was  not  bound  to  give  security  for 
costs  unless  he  proceeded  with  the  action.  The  effect  of 
the  order  is  to  stay  proceedings  until  security  is  given  by 
the  plaintiff;  but  unless  he  proceeds  he  cannot  be  com- 
pelled to  give  security.  The  Court  never  appoint  any  fixed 
time  within  which  a  plaintiff  must  give  security.  In  Kelly 
v.  Brown  (a),  the  Court  refused  to  introduce  in  a  rule  for 
security  for  costs  the  term,  that  the  plaintiff  should  be  at 
liberty  to  sign  judgment  as  in  case  of  a  nonsuit,  if  the 
security  should  not  be  given  within  fourteen  days. 

Maynard,  in  support  of  the  rule.  The  question  is,  what 
is  the  meaning  of  the  order.  It  directs  security  to  be  given 
"  forthwith,"  and  adds,  that  there  is  to  be  €€  no  stay  of  pro- 
ceedings in  the  mean  time."  The  defendant,  under  these 
circumstances,  has  a  right  to  security  without  waiting  for 
the  plaintiff  to  proceed  in  the  action.  [Alderson,  B. — The 
reasonable  construction  is,  "if  the  plaintiff  goes  on,  then 
he  must  give  security."] 

Pollock,  C.  B. — This  rule  must  be  discharged.  Giving 
all  weight  to  Mr.  Maynard's  argument,  I  am  still  of  opinion 
that  the  proper  construction  of  this  order  is,  "  If  I  go  on, 
I  undertake  to  give  security."  This  view  is  supported  by 
the  case  of  Kelly  v.  Brown,  where  the  Court  refused  to 
add  any  term,  except  a  stay  of  proceedings,  unless  the 
plaintiff  gave  security. 

Alderson,  B. — The  whole  difficulty  arises  from  the  use 
of  the  word  "  forthwith ;"  but  I  think  that  only  applies  if 
the  plaintiff  proceeds  with  the  action. 

(<?)  5  Dowl.  264. 
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Rolfe,  B. — I  had  at  first  some  doubt,  owing  to  the 
peculiar  form  of  the  order,  but  I  agree  with  the  rest  of  the 
Court  in  the  construction  they  put  upon  it  The  giving 
security  is  the  price  the  attorney  would  pay  for  proceeding. 


Platt,  B.,  concurred. 


Rule  discharged. 


June  11. 


Regina  v.  The  Justices  of  Devonshire. 


The  proper 
mode  of  re- 
moving an 
order  of  ses- 
sions into  this 
Court,  in  order 
to  enforce  it, 
under  the 
12  &  13  Vict 
c.  45,  s.  18, 
is  by  writ  of 
certiorari. 


[Bail  Court.    Coram  Wighlman,  Jl] 

Jr  ASHLEY  moved  to  remove  an  order  of  justices  in 
sessions  of  the  county  of  Devon,  ordering  payment  of  the 
costs  of  an  appeal,  into  this  Court,  for  the  purpose  of  being 
enforced,  as  a  rule  of  this  Court,  under  the  12  &  13  Vict, 
c.  45,  s.  18.  The  removal  may  be  effected  either  by  writ 
of  certiorari  or  order  (a> 

Wightman,  J. — You  had  better  have  a  writ  of  certiorari 
I  order  it  to  be  removed ;  and  the  proper  and  formal  mode 
of  doing  so  is  by  writ  of  certiorari. 

Writ  granted. 


(a)  See  Reg.  y.  Gamble,  16  M.  &  W.  384,  395. 
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Birch  and  Another  v.  Lowndes.  June  n- 


[Bail  Court.     Coram  Wightman,  J.] 
J.  HIS  was  a  rule  for  judgment  as  in  case  of  a  nonsuit.         Vif  Coui? 

J      °  will  not  give 

The  affidavit  in  support  of  the  rule  stated,  that  the  venue  judgment  as 
was  laid  in  Middlesex,  that  issue  was  joined  on  the  30th  of  nonsuit  in  an 
May,  1849,  and  notice  of  trial  given  for  the  sittings  after  J^JJJ^Jf 
Trinity  Term  in  the  same  year;  and  that  the  plaintiffs  had  a  provisional 

committee  ox 

not  proceeded  to  trial  or  countermanded  their  notice.  a  joint  stock 

The  affidavit  in  opposition  to  the  rule  was  made  by  one  ^{J^JJo. 
of  the  plaintiffs,  and  stated  the  folio wing  facts.     The  action  ceedings  are 

*  °  pending  in 

was  commenced  against  the  defendant  as  a  member  of  the  the  Court  of 
provisional  committee  and  a  contributory  to  the  London,  the  winding 
Birmingham,  and  Buckinghamshire  Railway  Compauy,  in  JJP™  under"1 
respect  of  a  claim  by  the  plaintiffs  against  the  company,  or  the  11  &  12 
the  provisional  committee  thereof,  for  professional  services  unless  it  ap-' 

/»  i  i      .i  pears  that  the 

performed  by  them.  plaintiff  has 

The  cause  had  been  made  a  special  jury  cause  at  the  "J611  ?^r 

r  J     j  of  neglect  in 

instance  of  the  defendant,  and,  in  consequence  thereof,  going  before 

the  BoLaster 

was  not  taken  at  the  sittings  after  Trinity  Term,  1849,  but  and  proving 
was  made  a  remanet  to  the  sittings  after  Michaelmas  Term  w  c  m* 
in  the  same  year,  and  subsequently,  to  the  sittings  after 
Hilary  Term,  1850.  In  November,  1849,  the  defendant 
presented  a  petition  to  the  Court  of  Chancery,  praying 
that  the  affairs  of  the  company  might  be  wound  up,  under 
the  provisions  of  the  Joint  Stock  Companies  Winding-up 
Act,  1848.  In  the  same  month,  a  person  of  the  name 
of  Waddy  presented  a  similar  petition,  upon  which,  on  the 
23rd  of  the  month,  the  Vice  Chancellor  made  an  order 
for  dissolving  and  winding  up  the  said  company.  On  the 
4th  of  December,  the  cause  being  then  ready  for  trial, 
the  defendant  took  out  a  summons,  calliug  u(>on  the  plain- 
tiffs to  shew  cause  why  all  further  proceedings  should  not 
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be  stayed  until  after  the  plaintiffs  should  have  proved  their 
debt  before  the  Master,  under  the  order  for  dissolving  and 
winding  up  the  company;  but  as  no  official  assignee  had 
at  that  time  been  appointed,  the  defendant  abandoned  the 
summons.  Before  the  sittings  after  Hilary  Term,  1850, 
(the  affidavit  did  pot  state  the  date  more  precisely),  an 
official  manager  was  appointed.  On  the  1st  of  February, 
notice  was  given  to  the  defendant  that  the  plaintifis  had, 
in  consequence  of  the  appointment  of  an  official  manager, 
withdrawn  the  record,  and  would  carry  in  their  claim  before 
the  Master.  On  the  10th  of  April,  an  affidavit  was  ac- 
cordingly made  by  one  of  the  plaintifis  of  the  truth  of  the 
claim  for  which  the  action  was  brought,  and  the  same  was 
carried  in  before  the  Master,  and  due  notice  thereof  was 
given  to  the  official  manager.  No  further  proceedings  had 
been  taken,  up  to  the  present  time,  either  by  the  petitioner 
or  any  other  person  in  relation  to  the  said  order,  or  to  the 
winding  up  of  the  affairs  of  the  said  company. 


Montague  Smith  shewed  cause.  This  rule  must  be  dis- 
charged. The  plaintifis  committed  no  default  till  the  sittings 
after  Hilary  Term  in  the  present  year;  and  before  that 
time  a  petition  had  been  presented  to  the  Court  of  Chan- 
cery, an  order  made  for  dissolving  and  winding  up  the 
affairs  of  the  company,  and  an  official  manager  appointed 
pursuant  to  the  provisions  of  the  11  &  12  Vict.  c.  45.  By 
the  73rd  section  of  that  statute  it  is  enacted,  "  that  after 
the  first  appointment  of  an  official  manager  no  creditor  or 
other  person  shall,  except  so  far  as  the  Master  shall  permit, 
have  power  to  commence  or  to  proceed  with  any  action 
against  the  official  manager  or  against  the  company,  or  any 
other  person  representing  the  same,  or  who  is  sued  as  a 
contributory  thereof,  until  after  proof,  or  exhibiting  or 
making  such  proof  as  he  may  be  able,  of  his  debt  or 
demand  before  the  Master,  as  hereinafter  mentioned ;"  and 
a  Judge,  on  summons,  may  order  proceedings  to  be  stayed 
accordingly.  After  the  ap|>ointment,  therefore,  of  the  official 
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manager,  which  must  have  taken  place  some  time  in  January    L.  M.  &  P. 
last,  the  plaintiffs  could  not  proceed  to  try  the  action  at  the  - 


Birch 

sittings  after  Hilary  Term,  until  they  had  first  proved  their  ^a  Another 
debt  or  demand  before  the  Master.  [Wightman,  J. — What  lo^dm. 
was  to  prevent  them  from  going  in  and  proving  their  debt 
before  the  Master  ?]  They  could  not  do  so  till  the  official 
manager  was  appointed,  and  it  is  not  shewn  that  a  reasonable 
time  for  their  doing  so  had  elapsed  after  his  appointment 
and  before  the  time  of  their  withdrawing  the  record*  Here 
the  defendant  himself  was  a  petitioner  for  the  order  which 
has  stayed  the  plaintiff's  proceedings,  and  he  cannot  after- 
wards ask  for  judgment  as  in  case  of  a  nonsuit,  in  conse- 
quence of  a  delay  occasioned  by  himself  It  is  like  the 
case  of  a  defendant  who  has  taken  proceedings  in  Chancery 
against  the  plaintiff,  and  thereby  rendered  it  unnecessary 
for  him  to  proceed  to  trial ;  Partridge  v.  Salter  (a). 

Manzsty,  in  support  of  the  rule.  There  is  no  analogy 
between  the  case  last  cited  and  the  present  one.  There 
the  order  in  Chancery  was  not  made  on  the  petition  of  the 
defendant,  but  of  another  person.  The  73rd  section  is  not 
compulsory  upon  the  plaintiffs  to  stay  proceedings  in  the 
action,  but  only  requires  that  they  should  firat  prove 
their  debt  before  the  Master.  [Wightman9  J. — When  was 
the  official  manager  appointed  ?]  Some  time  in  January ; 
but  it  does  not  appear  when  (ft).  [Wightmaii,  J. — He 
might  only  have  been  appointed  on  the  31st]  If  it  be 
sufficient  to  shew,  in  answer  to  a  rule  of  this  kind,  that  an 
order  under  this  act  has  been  made  and  an  official  manager 
appointed,  without  shewing  that  the  plaintiffs  have  not 
been  guilty  of  delay  in  going  in  and  proving  their  claim 
before  the  Master,  it  will  be  difficult  in  any  of  these  cases 

(a)  5   Dowl.   68 ;    See  Anon,  latter  end  of  January,  but  that 
1  Chit.  280,  n.  the  official  manager,  when  applied 

(b)  Montague  Smith  stated  that  to  on  the  subject,  refused  to  say 
the  appointment  was  made,  as  it  when  he  was  appointed. 

was  believed,  some  time  in  the 
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to  procure  a  judgment  of  nonsuit,  as  a  plaintiff,  who  feels 
he  has  no  good  cause  of  action,  may  refuse  to  prove  the 


and  Another    claim  before  the  Master. 


0. 

Lowndes. 


Cur.  ado.  vuti. 


Wightman,  J. — The  difficulty  imposed  upon  the  Court 
by  this  section  is,  that  it  may  be  said  that  if  the  present 
answer  be  good,  it  may  be  set  up  in  every  case  where 
similar  proceedings  have  been  taken,  and  the  plaintiff  does 
not  choose  to  go  in  at  any  time,  being  unable  to  prove  any 
claim  before  the  Master. 

In  cases  of  this  sort,  however,  everything  will  turn  upon 
the  dates.  Unfortunately  it  does  not  appear  here  when 
the  official  manager  was  appointed ;  and  it  may  be  that  it 
was  so  short  a  time  before  the  record  was  withdrawn  that 
it  might  be  unreasonable  to  expect  the  plaintiff  to  go  before 
the  Master  on  so  brief  a  notice. 

Therefore  there  is  no  ground  for  saying,  that  in  dis- 
charging this  rule  I  am  deciding  that  a  party  need  not  go 
before  the  Master,  where  it  is  shewn  that  he  has  had  rea- 
sonable time  to  do  so.  A  party  cannot,  by  refusing  to 
prove  his  claim,  prevent  the  defendant  from  moving  for 
judgment  as  in  case  of  a  nonsuit.  At  present  it  does  not 
appear  that  there  was  any  unreasonable  delay  on  the  part 
of  the  plaintiff.  It  becomes  then,  I  think,  the  ordinaiy 
case  in  which  the  plaintiff  shews  that  he  had  a  reasonable 
excuse  for  not  proceeding  to  trial.  The  rule  must,  there- 
fore, be  discharged  If  there  be  another  default,  there  is 
no  reason  that  there  should  not  be  another  application.  If 
it  had  appeared  that  the  official  manager  had  been  appointed 
early  in  January,  I  think  the  plaintiff  would  have  been 
bound  to  go  before  the  Master  and  prove  his  claim. 


Rule  discharged. 
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June  1 1 

In  re  a  Plaint  or  Suit  in  the  County  Court  of  Suffolk, 

Between  Decimus  Sewell, 

and 
William  Jones. 


[Bail  Court.     Coram  Wightman,  J.] 

1  HIS  was  a  rule  for  a  prohibition  to  the  Judge  of  the  A  summons 
County  Court  of  Suffolk,  to  prohibit  him  from  proceeding  served  to 
further  in  the  above  plaint  KToSJ* 

The  facts  as  stated   in   the  affidavits,  as  far  as  they  Court  in  the 

•  it  *  n  rrn       nature  of  an 

are  matenal  to  the  present  case,  were   as  follows.     The  action  on  the 
plaintiff  and    the    defendant  were  owners  of  adjoining  jnju^o^he 
premises,  situate  at   Sudbury,  in  the  county  of  Suffolk,  plantar*  re- 
the  gardens  of  which  were  only  divided  by  a  slight  fence,  interest  in 
which  was  the  property  of  the  defendant.     In  July,  1847,  injury  com- 
the  fence  having  got  out  of  repair,  the  defendant  proceeded  JeJ^hto18 
to  pull  it  down  and  erect  a  new  one, — in  the  same  place,  &*  particulars. 

was  tne  re« 
as  he  and  his  witnesses  swore,  as  the  old  fence,  excepting  moral  of  a 

that  in  one  part,  to  make  it  straight,  he  cut  off  about  six  between  the 

inches  of  his  own  land ; — but  as  the  plaintiff  and  his  wit-  pj^jff  ^ 

nesses  swore,  more  than  two  feet  on  the  plaintiff's  side  of  ^  defendant, 

...         cutting  down 

the  hedge,  so  as  to  include  that  quantity  of  the  plaintiff's  trees,  &a,  and 
land,  and  some  currant  bushes,  which  each  party  claimed  a  „ew  fen^ 
as  crowing  on  his  land,  and  a  bullace  tree,  which  was  also  in  TOch  a  A 

e  °  '  7  manner  as  to 

claimed  by  the  plaintiff.  A  summons,  issued  out  of  the  make  it  appear 
County  Court  of  Suffolk,  dated  the  9th  of  May,  in  the  pre-  portion  of  the 
sent  year,  was  served  upon  the  defendant,  calling  upon  him  fij^** 
to  answer  the  plaintiff  "  in  an  action  of  tort  for  damage  and  ^^^"jf1?1* 

defendant, 
upon  shewing  that  the  tide  to  land  was  bon&  fide  in  dispute,  was  entitled  to  a  prohibition,  and 
that  be  was  not  bound  to  wait  till  the  County  Court  had  proceeded  to  hear  the  case. 

The  question  which  the  Court  in  such  a  case  has  to  inquire  into,  is  not  whether  the  title  set 
up  by  the  defendant  is  good,  but  whether  there  exists  a  bona  fide  dispute  as  to  the  title. 
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injury  to  plaintiff's  property,  situate/9  &c,  "and  for  the 
destruction  of  the  same  or  the  deterioration  thereof,  and 
of  plaintiff's  reversionary  estate  and  interest  therein,  &c." 
The  summons  referred  to  particulars  annexed  to  it,  which 
stated   an   injury   to    plaintiff's    reversionary   interest,  by 
cutting  down  trees  and  destroying  a  boundary  fence  in 
a  garden  of  the  plaintiff's,  then  in  the  occupation  of  L.  SL, 
as   his   tenant;  subverting  the  soil,  and  erecting   a  new 
fence,  so  as  wrongfully  to  make  it  appear,  and  in  order  that 
it  might  falsely  and  deceitfully  appear,  that  a  portion  of  the 
garden  of  the  plaintiff  did  not  belong  to  the  plaintiff,  but 
belonged  to,  and  formed  a  portion  of,  the  defendant's  garden 
next  adjoining  (a). 

The  present  rule  was  obtained  on  the  23rd  of  May; 
against  which, 


Hawkins  shewed  cause.  This  application  is  grounded  on 
the  58  th  section  of  the  9  &  10  Vict  c  95,  (the  County 
Courts'  Act),  which  enacts,  "  that  the  Court"  (the  County 
Court)  "shall  not  have  cognizance  of  any  action"  ain 
which  the  title  to  any  corporeal  or  incorporeal  here- 
ditaments" "shall  be  in  question."  A  mere  allegation 
that  the  title  is  in  question  is  not  sufficient  In  IMUy 
v.  Harvey  (A),  Wightman,  J.,  in  giving  judgment,  says: 
"Where  the  question  is  not  raised  upon  the  pleadings, 
but  is  merely  suggested  by  the  defendant,  the  Judge 
must  inquire  into  the  circumstances  before  he  can  be 
satisfied  that  title  does  come  in  question."  The  present 
application  is  therefore  premature ;  for  no  inquiry  has, 
as  yet,  taken  place  before  the  County  Court  Judge. 
\Wightman,  J. — Suppose  there  is  no  doubt  that  the  title 
will  come  into  question  upon  the  trial,  must  not  the 
prohibition  go  whether  the  County  Court  Judge  has  been 


(a)  The  particulars  were  of  con- 
siderable length,  and  were  drawn 
up  with  the  same  particularity, 
and  much  in  the  same  language 


and  form,  as  a  declaration  upon 
the  case  for  injury  to  a  reversion. 
(b)  5  D.  &  L.  648,  654. 


Sewell 

v. 
Jones. 
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applied   to   or   not   upon    the   subject  ?]      The   plaintiff's     L-  M-  §*  *• 

affidavits,  however,  shew  that  the  title  is  not  in  dispute,  « 

and  that  the  only  question  is,  whether  the  fence  has  been 

put  up  in  its  proper  place.     The  Legislature  intended  that 

the   County  Court  Judge    should,  in  the  first  instance, 

inquire   into   the  facts,  and   see   whether  or  not  he  has 

jurisdiction    to  hear    the   case.      If,   indeed,   he   decides 

wrongly,   this  Court  will   control   his  decision ;    but  this 

Court  will  not  interfere  until  he  has  inquired  into  the 

facts.     [Wightman,  J. — I  shall  presume  that  if  this  case 

went  to  the  County  Court  Judge,  he  would  decide  as  I 

shall  do.]     At  any  rate,  the  affidavits  in  the  present  case 

are  insufficient  to  support  the  rule ;  for  it  is  not  enough 

to  state  that  the  title  is  in  question  merely  because  the 

defendant  claims   to  be  entitled   to  the  land.     The   title 

should  be  set  out,  so  that  the  Court  may  see  whether 

he  really  is  entitled  to  the  premises,  or  whether  the  title 

that  is  set  up  is  a  mere  colourable  title. 

Nayhr,  in  support  of  the  rule,  was  not  called  upon. 

Wightman,  J. — In  this  case  an  action  was  brought 
in  the  County  Court  for  damages  for  an  injury  to  the 
plaintiff's  reversionary  interest.  The  plaint  and  par- 
ticulars state: — (his  Lordship  here  read  the  plaint  and 
particulars).  Now,  this  is  very  much  in  die  ordinary 
form  of  an  action  on  the  case  for  an  injury  to  a 
reversionary  interest  This  cause  of  action  is  entertained 
by  the  County  Court,  and  a  summons  is  issued  to  the 
defendant,  calling  upon  him  to  answer  it.  The  defendant 
then  comes  to  this  Court  for  a  prohibition,  on  the  ground 
that  the  title  to  the  land  is  in  question,  and  that  the 
County  Court  has,  therefore,  no  jurisdiction  to  hear  the 
plaint. 

It  is  said,  however,  that  this  application  is  made  too 
early,  and  that  the  defendant  should  have  waited  until 
the   plaint  came  on  for  hearing  in  the  County  Court, 
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and  then  have  made  the  objection  to  the  jurisdiction, 
which  the  County  Court  Judge  would  probably  hare 
entertained,  and  refrained  from  trying  the  cause.  I£ 
however,  the  Judge  had  decided  otherwise,  an  application 
on  the  same  grounds  as  the  present  must  have  been 
made ;  and  yet,  the  defendant  might  not  have  been  able 
to  make  it  on  account  of  the  Long  Vacation.  I  therefore 
think  he  may  come  now  to  the  Court  for  a  prohibition, 
upon  shewing  that  the  title  is  bona  fide  in  question. 

Mr.  Hawkins  has  urged  that  the  defendant  ought  to  set 
out  the  title  which  he  alleges  will  come  in  question  upon 
the  trial,  so  that  the  Court  may  see  that  he  really  has  title. 
That  would  make  the  question  depend  rather  upon  the 
issue  which  remains  to  be  tried  between  the  parties,  than 
on  whether  the  title  to  land  is  bona  fide  in  dispute. 

The  bona  fides  alluded  to  in  some  of  the  cases,  is  as  to 
whether  the  defendant's  own  acts  do  not  shew  that  he  has 
no  shadow  of  title  or  pretence  for  setting  up  the  question  of 
title ;  not  as  to  whether  the  title  is  not  one  which  can  be 
controverted.  It  seems  to  me,  that  taking  the  affidavits  on 
both  sides,  the  question  in  dispute  is  one  of  title,  or  none 
at  all.  [His  Lordship  here  remarked  upon  the  facts  of  the 
case.] 

I  really  think  this  is  one  of  the  strongest  cases  which  have 
come  before  me  on  similar  grounds,  since  such  applications 
were  first  made ;  and  I  am  at  a  loss  to  know  what  case  can 
come  within  the  section,  prohibiting  the  Court  from  having 
jurisdiction  in  questions  of  title,  if  this  does  not. 


Rule  absolute  (a). 
(a)  The  plaintiff  to  declare  in  prohibition  within  a  fortnight. 
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In  re  an  Arbitration  May  31. 

Between     Ralph  Lindsay  une 

and 
The  Direct  London  and  Portsmouth  Rail- 
way Company. 


[Bail  Court.     Coram  Wightman,  J.] 

A  RULE  had  been  obtained  in  last  Easter  Term,  calling  By  a  deed  of 
upon  the  Direct  London  and  Portsmouth  Railway  Com-  made  between 
pany  to  shew  cause  why  they  should  not  pay  to  Ralph  £a^^ 
Lindsay  the  sums  of  1075£  and  105£,  pursuant  to  the  rule  a,fter  routing 

that  the  com* 

of  Court  made  herein,  and  the  award  made  between  the  pany  were 

r.„..*;^  authorized  to 

Partles-  take  certain 

The  affidavits  in  support  of  the  rule  stated  the  following  ^;^rwhich 
facts.     On  the  15th  of  June,  1849,  a  deed  of  submission  claimed  to  be 
was  entered   into  between  Mr.  Ralph   Lindsay  and  the  they  had  given 
Direct  London  and  Portsmouth  Railway  Company.     The  fhat  they  re- 
deed  recited,  that  the  company  were,  by  their  acts,  autho-  jl1""*1  h» 
rized  to  take  certain  lands  in  the  parish  of  Epsom,  in  the  that  it  was 
county  of  Surrey,  and,   amongst  others,  certain  lands  to  they  should 
which  R.  Lindsay  was,  or  claimed  to  be,  entitled  for  an  j^E^,/ 

thereof  in  the 
mode  thereinafter  pointed  out;— it  was  covenanted  that  it  should  be  referred  to  W.  T.  to  de- 
termine the  value  to  be  paid  for  the  lands ;  that  the  purchase-money  should  be  paid  within 
three  days  after  the  making  of  the  award  ;  and  "  thereupon"  L.  should  execute  a  conveyance  j 
'•  subject"  "  to  the  payment  of  the  amount  of  such  purchase  money  into  the  Court  of  Chancery 
under  the  circumstances  and  in  the  manner  provided  for  by  the  Lands  Clauses'  Consolidation 
Act,  1845."  The  arbitrator  found  the  value  of  the  land  at  a  certain  sum,  and  directed  it  to  be 
paid  "  within  three  days  after,"  &c,  "subject,"  &c,  (following  the  words  of  the  submission). 
The  submission  having  been  made  a  rule  of  Court,  and  a  rule  having  been  obtained,  calling  upon 
the  company  to  shew  cause  why  they  should  not  pay  the  sum  of  money,  (under  1  &  2  Yict.  c.  110, 
s.  18): 

Held,  that  assuming  even  that  the  arbitrator  had  exceeded  his  jurisdiction  in  ordering  the 
money  to  be  paid,  the  rest  of  the  award  was  good  (a) ;  and  that,  as  the  award  ascertained  the 
amount  of  the  purchase-money  which  the  company  by  their  deed  of  submission  bad  agreed  to 
pay,  there  was  sufficient  to  enable  the  Court  to  make  an  order  on  them  to  pay  it. 

Held  also,  that  the  payment  of  the  money  and  the  execution  of  the  conveyance  by  L.  were 
not  dependent  conditions,  but  that  the  payment  was  to  precede  the  conveyance ;  and  that  it 
was,  therefore,  no  answer  to  the  present  rule  that  a  conveyance  had  not  been  tendered. 

Held  also,  that  it  was  no  objection  that  it  was  uot  shewn  that  the  company  had  taken  possession 
of  the  land. 

(a)  See  Miller  and  Another  v.  De  Burgh,  ante,  p.  177. 
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F\ra  L      estate  of  inheritance  in  fee  simple ;  and  certain  other  lands 
upon  which  he  claimed  to  be  entitled  to  a  rent  charge  or 


Lindsay  .  . 

p.  annuity  of  147.  per  annum.     It  further  recited,   that  the 

London  and    company  had  given  notice  to  Lindsay  that  they  should  re- 
Ra?lwa°Co    clinre   tDese  lands;   and  that  it  had  been   arranged  and 
agreed  between  the  company  and  Lindsay  that  the  com- 
pany should  become  the  purchasers  of  the  lands,  and  that 
the  purchase  of  the  same  should  be  carried  into  effect  in  the 
manner  thereinafter  mentioned.     The  deed  then  witnessed 
that  Lindsay  and  the  company  covenanted  and  agreed  with 
each  other  in  manner  following :  First,  that  W.  T.,  of,  &c., 
"  shall  be  the  single  arbitrator  to  whom  it  shall  be  referred, 
and  who  shall  accordingly,  by  his  award,  determine  what 
consideration  or  other  sum  or  sums  of  money  is  or  are  the 
value,  and  shall  be  paid  by  the  said  company  for  the  abso- 
lute purchase  by  the  said  company  of  the  said  piece  or 
parcel  of  land,"  &c,  "and  also  for  the  absolute  purchase  by 
the  said  company  of  the  said  rent  charge,"  &c.     Thirdly, 
that  the  (t  purchase  money  shall  be  paid  by  the  said  com- 
pany to  the  said  Ralph  Lindsay,  his  heirs  or  assigns,  within 
three  days  from  the  date  of  the  said  award ;  and  thereupon 
the  said  Ralph  Lindsay,  his  heirs  or  assigns,  shall  execute, 
or  procure  to  be  executed,  to  the  said  company,  their  suc- 
cessors and  assigns,  a  valid  conveyance  and  assurance  of  the 
said  piece  or  parcel  of  land,"  &c,  "  and  also  of  the  aforesaid 
rent  charge  of  14/.,"  &c. ;  "  subject  nevertheless  to  the  pay- 
ment of  the  amount  of  such  purchase -money  into  the  Court 
of  Chancery  under  the  circumstances  and  in  the  manner 
provided   for  by  the   Lands'  Clauses  Consolidation  Act, 
1845."    "Fourthly,  that  if  from  any  cause,  other  than  the 
wilful  neglect  or  default  of  the  said  Ralph  Lindsay,  his 
heirs,"  &c,  "  the  said  purchase-money  shall  not,  before  the 
expiration  of  one  calendar  month  from  the  date  of  the 
award,  be  either  paid  to  the  said  Ralph  Lindsay,  his  heirs 
or  assigns,  or  paid  into  the  Court  of  Chancery,  then  and  in 
such  case  interest  after  the  rate  of  5L  per  cent  per  annum 
shall  be  paid  to  the  parties  entitled  to  such  purchase-money, 
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to  be  computed  upon  the  amount  thereof  from  the  expire-     L\%1$  F' 

tion  of  such  period  of  one  month.*    "  And,  fifthly,  that  the  — : — 

r  J  Lindsay 

company  shall  pay  all  the  vendor's  costs,  charges,  and  ex-  v. 

Direct 

penses  whatsoever  relative,  or  in  any  manner  incidental,  to  London  and 
the  purchase  and  conveyance  of  the  said  piece  or  parcel  of  5^^5  Ca 
land,  and  of  the  said  rent  charge,  and  incidental  to  these 
presents  and  the  arbitration  and  award  to  be  made  there- 
under, according  to  the  provisions  of  the  82nd  section  of 
the  Lands'  Clauses  Consolidation  Act."  There  was  also  a 
clause  that  the  deed  might  be  made  a  rule  of  Court  (a). 

The  arbitrator  made  his  award  on  the  31st  of  July,  1849, 
by  which,  after  reciting  the  deed  of  submission,  and  that  he 
had  taken  upon  himself  the  burthen  of  the  arbitration,  and 
had  heard  the  allegations  and  evidence  of  the  parties,  he 
found,  that  "the  sum  of  1075£,  and  no  more,  is  the  value, 
and  shall  be  paid  by  the  Direct  London  and  Portsmouth 
Railway  Company  for  the  absolute  purchase  by  the  said 
company  of  the  piece  or  parcel  of  land,"  &c,  "  and  that 
the  sum  of  105/.,  and  no  more,  is  the  value,  and  shall  be 
paid  by  the  said  Direct  London  and  Portsmouth  Railway 
Company  for  the  absolute  purchase  by  the  said  company  of 
the  rent  charge  or  sum  of  14£,"  &c.  "  And  I  do  hereby 
further  award,"  &c.  "  that  the  said  purchase-money,  or  sum 
of  1075/1,  shall,  within  three  days  from  the  date  of  this  my 
award,  be  paid  by  the  said  company  to  the  said  Ralph 
Lindsay,"  &c,  "  and  that  thereupon  the  said  Ralph  Lind- 
say, his  heirs,"  &c,  "  shall  execute,  or  procure  to  be  exe- 
cuted, to  the  said  company,  their  successors,"  &c,  "  a  valid 
conveyance  and  assurance  of  the  said  piece  or  parcel  of 
land,"  &c.  There  was  a  similar  direction  as  to  the  sum  of 
105£  for  the  rent  charge.  The  arbitrator  then  went  on  to 
"  award,"  &c.  "  that  all  the  vendor's  costs,  charges,  and  ex- 
penses whatsoever  relative  to,  or  in  any  manner  incidental 
to,  the  purchase  and  conveyance  of  the  said  piece  or  parcel 

(a)  The  deed  contained  some  other  clauses,  not  material,  however, 
to  the  present  question. 

M  M  2 
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Volume  i.      0f  land,"  &c,  "  and  of  the  aforesaid  rent  charge,"  &c,  «  shall, 
according  to  the  provisions  of  the  82nd  section  of  the  lands' 


v.  Clauses    Consolidation   Act,  be  paid  by  the   said   Direct 

l«oNDON^nd    London  and  Portsmouth  Railway  Company ;"  and  "  that 

Portsmouth   t|je  C08ts  of  the  arbitration  and  reference  shall  be  paid  by 
Railway  Co.  #  . 

the  said  Direct  London  and  Portsmouth  Railway  Company 

on  or  before  the  31st  day  of  August  next;  and  that  the 
sum  of  34/.,  the  costs  of  this  my  award,  shall  be  paid  forth- 
with by  the  said  Direct  London  and  Portsmouth  Railway 
Company"  (a). 

The  deed  of  submission  was  made  a  rule  of  Court  on  the 
17th  of  January,  1850.  Service  of  the  rule  and  demand 
was  made,  with  the  usual  formalities,  upon  the  secretary  of 
the  company  on  the  26th  of  March,  1850.  The  present 
rule  was  obtained  on  the  22nd  of  April  last 

In  opposition  to  the  present  rule,  an  affidavit  was  made  by 
the  managing  clerk  of  the  attorneys  of  the  company,  stating 
that  Lindsay  had  delivered  to  the  company  an  abstract  of 
his  title  to  the  lands,  which  had  been  laid  before  counsel, 
who  had  advised  that  the  title  so  disclosed  was  insufficient 
and  unmarketable.  The  deponent  stated  his  belief  that 
the  title  was  insufficient  and  unmarketable ;  and  the  affidavit 
went  on  to  state,  "that  in  consequence  thereof  it  will  be 
necessary  to  make  divers  requisitions  and  demands  upon 
the  said  Ralph  Lindsay  in  respect  of  or  in  relation  to  the 
said  title ;  and  that  in  the  event  of  the  said  Ralph  Lindsay 
being  unable  to  reply  to  such  requisitions  and  demands 
to  the  satisfaction  of  the  said  company,  they  the  said 
company  are,  by  the  Lands'  Clauses  Consolidation  Act, 
1845,  which  is  incorporated  with  the  act  incorporating 
the  said  company,  authorized  and  empowered  to  pay  the 
purchase-money  awarded  for  the  said  lands  into  the  High 
Court  of  Chancery,  pursuant  to  the  said  Lands'  Clauses 
Consolidation  Act,  1845." 


(a)  The  award  contained  other  provisions,  respecting  which,  how- 
ever, no  question  arose. 
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Bramwell  and  J.  BurcheU  shewed  cause.     All  that  the     £.  Af.  jr  P. 

|  OCA 

arbitrator  in  this  case  had  power  to  do  was,  to  ascertain  — — 

1  Lindsay 


r. 
DiKKcrr 


the  value  of  the  land.  There  is,  therefore,  an  excess  of 
authority  in  his  ordering  the  company  to  pay  these  sums.  l^nwJn  «id 
Even  if  that  portion  of  the  award  could  be  separated  from  »OK™MO  ^™ 
the  rest,  and  leave  a  good  award  as  to  the  price  of  the  land 
standing,  this  rule  cannot  be  supported,  as  the  award  will 
then  contain  no  direction  to  pay  the  sums  of  money ;  and 
many  cases  shew  that,  unless  the  award  directs  the  money 
to  be  paid,  an  attachment  will  not  be  granted  (a).  And  this 
proceeding  is  in  the  nature  of  an  attachment 

Another  objection  to  this  application  is,  that  the  execu- 
tion by  Lindsay  of  a  deed  of  conveyance  of  the  lands  was 
clearly  a  condition  precedent  to  the  payment  of  the  money ; 
1  Wms.  Saund.  320  e,  note  (5),  6th  ed. ;  and  it  is  not  shewn 
that  such  a  deed  has  been  executed,  or  that  Lindsay  was 
ready  and  willing  to  execute  it  if  it  had  been  tendered ; 
Poole  v.  Hill  (b).  Even  if  the  Court  entertain  a  doubt  as 
to  the  conditions  being  independent,  they  will  not  interfere, 
but  will  leave  the  parties  to  their  remedy  by  action. 

A  further  objection  is,  that  as  it  does  not  appear  that 
any  land  has  been  taken,  Lindsay  is  entitled  only  to  dam- 
ages for  the  breach  of  the  agreement  to  purchase ;  Laird  v. 
Ptm(c);  and  not  to  the  whole  amount  of  the  purchase- 
money  (d).  [They  also  referred  to  Chanter  v.  Leese  (e);  De 
Medina  v.  Norman  (f) ;  and  Graham  v.  Darcey  (jr).] 

Watson,   in  support  of  the  rule.     Conceding,  for  the 


(a)  See  them  collected  in  Watson 
on  Awards,  p.  310,  et  seq.,  3rd  ed. 

(b)  6  M.  &  W.  835. 

(c)  7  M.  &  W,  474 ;  S.  C.  8 
Dowl.  860. 

(d)  They  also  objected  that  the 
title  disclosed  by  Lindsay  was 
defective,  and  that  the  costs  of 
the  arbitration  and  award  were 
not  ascertained  by  the  award,  or 
taxed,  or  asked  for  by  the  present 


rule,  nor  had  they  been  aban- 
doned or  released;  (see  per  Parke, 
B,  in  Tatter  sail  v.  Parkinson,  2 
Exch.  342) ;  but  as  these  objec- 
tions were  not  noticed  in  the 
judgment  of  the  Court,  the  argu- 
ment upon  them  is  omitted. 

(e)  4  M.  &  W.  295. 

if)  9  M.&  W.  820. 

{ff)  6  C.  B.  537 ;  S.  C.  6  D.  & 
L.  385. 
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F<\ha  L     PurPose  °f  argument,  that  the  arbitrator  had  no  authority 

— - —  to  order  the  payment  of  these  sums,  it  was  expressly  agreed 

v.  in  the  deed  of  submission,  that  the  sum  found  by  him  as 

London  and   ^e  va'ue  of  the  lands  should  be  paid  by  the  company 
Railway  c^  w^^*n  t'iree  days  a^er  t'ie  awar^  made.     That  submission 
is  made  a  rule  of  Court,  and  therefore  it  is  the  same  as  if 
that  agreement  had  been  embodied  by  consent  of  the  par- 
ties in  a  rule  of  Court,     [  Wightman>  J. — Where,  as  in  the 
present  case,  the  parties  by  their  submission  agree  to  submit 
the  question  of  price  only  to  the  arbitrator,  and  the  sob- 
mission  contains  a  clause  that  the  money  shall  be  paid  at  a 
fixed  period :  would  that  clause  become  a  part  of  the  rule 
of  Court,  and  be  capable  of  being  enforced  by  attachment? 
Is  not  the  attachment  for  disobedience  of  the  award  f]    No; 
it  is  for  contempt  of  the  rule  of  Court     \Wxghtman,  J. — 
The  stat,  9  &  10  Wm.  3,  c.  15,  s.  1,  says,  that  where  the 
parties  to  a  reference  agree  that  the  submission  shall  be 
made  a  rule  of  Court,   upon  affidavit  of  the  agreement 
having  been  entered  into,  "  a  rule  shall  thereupon  be  made 
by  the  said  Court,  that  the  parties  shall  submit  to  and 
finally  be  concluded  by  the  arbitration  or  umpirage,"  &&, 
"  and  in  case  of  disobedience  to  such  arbitration,1'  &c, "  the 
party  neglecting  or  refusing,"  &c,  "  shall  be  subject  to  all 
the  penalties  of  contemning  a  rule  of  Court."     As  far  as 
this    award  is  concerned,   when,   do    you    contend,   did 
the  disobedience  take  place,  so  as  to  entitle  the  party  to 
an  attachment?]     As  soon  as  the  money  was  demanded 
under  the  rule  of  Court.     [Wightman,  J. — But  the  sub- 
mission say 8  it  is  to  be  paid  within  three  days.]     Probably 
there  would  be  no  contempt  until  after  the  expiration  of 
the  three  days.     [fViffhtman,  J. — Then  it  would  not  be  for 
the  disobedience  of  the  award  alone  that  you   proceed.] 
The  award  and  submission  must  be  coupled  together.     In 
the  present  instance,  however,  the  application  is  not  for  an 
attachment,  as  in  Edgell  v.  Daltimore  (a).     All   that   the 

(a)  3  Bing.  634;  S.  C.  11  Moore,  541. 
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Court  require  to  see  in  an  application  of  this  kind  is  that    £•  M.  &  P. 
the  sum  is  clearly  due,  in  order  to  enable  them  to  call  upon 


the  defendant  to  shew  cause  why  he  should  not  be  ordered  v. 

to  pay  the  money  (a).     In  Baker  v.  Cotterill  (&),  it  was  ob-    ^^"and 

jected,  in  an  application  like  the  present,  that  the  award  only   Portrmodth 

Railway  \*o» 

found  a  sum  due,  but  did  not  order  it  to  be  paid ;  but  the 
Court  notwithstanding  made  the  rule  absolute. 

As  to  the  objection  that  the  agreement  to  pay,  and  the 
agreement  to  convey,  are  conditions  dependent,  it  is  sub- 
mitted that  they  are  clearly  not  so,  within  the  rule  laid 
down  in  the  case  of  Pordage  v.  Cole  (c).  The  test  is,  who 
is  to  prepare  the  conveyance ;  and  it  is  clear  that  Lindsay 
might  maintain  an  action  for  the  price  without  averring  a 
tender  of  a  conveyance,  or  even  a  readiness  and  willingness 
to  convey  ;  Wilhs  v.  Smith  (d).  The  terms  of  the  deed  of 
submission,  and  the  provisions  of  the  Lands'  Clauses  Con- 
solidation Act,  lead  to  the  same  conclusion. 

To  the  remaining  objection  there  is  the  answer,  that  here 
the  Lands'  Clauses  Consolidation  Act,  under  which  this 
reference  virtually  takes  place,  authorizes  the  company,  on 
giving  the  notice  and  submitting  the  matter  to  arbitration, 
to  take  the  lands,  whenever  they  please,  into  their  own 
possession ;  and  therefore  the  cases  cited  as  to  the  amount 
to  be  recovered,  being  actions  for  damages  only,  do  not 
apply. 

Cur.  adv.  vult. 

Wightman,  J. — This  was  a  rule,  calling  upon  the  Direct 
London  and  Portsmouth  Railway  Company  to  shew  cause 
why  they  should  not  pay  the  sums  of  1075£,  and  1054L, 
pursuant  to  a  submission  to  arbitration  made  a  rule  of 
Court,  and  the  award  made  under  that  submission. 

(a)  See  Joiiesv.  Williams,  1 1  A.  (c)  1  Wms.  Saund.  319  *,  6th 
&  E.  175  ;  S.  C.  4  P.  &  D.  217.  ed. 

(b)  Bail  Court,  Trin.  Term,  (d)  2  Dowl.  215,  N.  S. ;  S.  C. 
1849.    This  case  will  be  reported  10  M.  &  W.  355. 

in  7  D.  &  L. 
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Volume  I.  It  appears  that  by  a  deed  of  submission  made  between 

Lindsay  and  the  railway  company,  and  which  has  been 


v,  since  made  a  rule  of  Court,  pursuant  to  a  clause  in  it  to 

LoNwwand  l^at  e^ect9  &fter  reciting  that  the  company  were  by  their 
Portsmouth  Mts  authorized  to  take,  amongst  other  lands,  those  of  which 
Mr.  Lindsay  was  or  claimed  to  be  owner,  for  the  purposes 
of  their  acts,  and  that  they  had  given  notice  to  Lindsay 
that  they  required  these  lands,  and  that  it  was  agreed  they 
should  become  the  purchasers  in  the  mode  thereinafter 
pointed  out ;  it  was  covenanted  and  agreed  that  it  should 
be  referred  to  an  arbitrator  named,  to  "determine  what 
consideration  or  other  sum  or  sums  of  money  was  the  value, 
and  should  be  paid  by  the  said  company  for  the  absolute 
purchase  by  the  said  company  of  the  said  field  or  parcel  of 
land."  And  it  was  further  agreed,  "that  the  purchase- 
money  should  be  paid  by  the  said  company  within  three 
days  from  the  date  of  the  said  award ;  and  thereupon  the 
said  Ralph  Lindsay,  his  heirs,"  &c.  "should  execute  or 
procure  to  be  executed  to  the  said  company,  their  suc- 
cessors or  assigns,  a  valid  conveyance  and  assurance  of  the 
said  piece  or  parcel  of  land,"  &c. 

The  arbitrator,  by  his  award,  found  the  value  of  the  lands 
to  be  the  sums  above  mentioned;  and  also  awarded  and 
directed,  that  they  should  be  paid  by  the  company  to 
Lindsay  within  three  days  from  the  date  of  his  award,  and 
that  thereupon  Lindsay  should  execute  to  the  company  a 
valid  conveyance  of  the  same. 

Upon  shewing  cause  against  the  present  rule,  it  was 
contended  that  the  award  was  bad,  at  least  as  far  as 
regarded  the  direction  to  pay  those  suras  of  money,  since 
there  was  no  power  to  that  effect  conferred  upon  the 
arbitrator  by  the  deed  of  submission.  I  do  not  consider 
it  material  for  the  purposes  of  this  application  to  consider 
whether  that  is  so  or  not.  In  any  view  of  the  case,  the 
award  ascertains  the  amount  of  the  purchase -money  which 
the  company,  by  the  deed  of  submission,  have  agreed  to  pay 
to  Lindsay  within  three  days  from  the  date  of  the  award, 
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and,  therefore,  there  is  sufficient  to  enable  the  Court  to     L-  M-  fr  p« 

11                                 i                                                           18r>°- 
order  the  company  to  pay  the  money.  — 

Another  objection  which  has  been  raised  is,  that  by  the  v. 

terms  of  the  submission  the  money  is  to  be  "  paid  by  the  LoNDON  and 
company  within  three  days  from  the  date  of  the  award;  Portsmouth 
and  that  thereupon"  Lindsay  is  to  execute  a  valid  convey- 
ance of  the  premises :  and  it  is  objected  for  the  company, 
that  the  payment  of  the  money  is  not  a  condition  precedent 
to  the  execution  of  the  conveyance,  but  that  the  execution 
of  the  conveyance  was  a  concurrent  condition  with  the 
payment  of  the  purchase-money.  Laird  v.  Pirn  (a),  and 
Pordage  v.  Cole  (&),  were  cited.  Whether  a  condition  is  a 
precedent  condition  or  not,  must  depend  on  the  language 
in  each  particular  case.  In  note  (4)  to  the  case  of  Pordage 
v.  Cok,  the  rule  is  thus  laid  down :  "  If  a  day  be  appointed 
for  payment  of  money,  or  part  of  it,  or  for  doing  any  other 
act,  and  the  day  is  to  happen,  or  may  happen,  before  the 
thing  which  is  the  consideration  of  the  money  or  other  act 
is  to  be  performed,  an  action  may  be  brought  for  the  money, 
or  for  not  doing  such  other  act  before  performance ;  for  it 
appears  that  the  party  relied  upon  his  remedy,  and  did  not 
intend  to  make  the  performance  a  condition  precedent: 
and  so  it  is  where  no  time  is  fixed  for  performance  of  that, 
which  is  the  consideration  of  the  money  or  other  act" 
Applying  that  rule  to  the  present  case,  as  the  company  by 
the  deed  of  submission  agreed  to  pay  the  purchase-money, 
to  be  ascertained  by  the  arbitrator,  within  three  days  after 
the  award  was  published,  and  as  it  was  only  "thereupon" 
that  the  conveyance  was  to  be  executed,  it  is  clear  that  the 
payment  of  the  money  was  to  precede  the  conveyance  of 
the  estate  by  Lindsay,  and  that  the  company  did  not 
intend  to  make  the  execution  of  a  conveyance  of  the  estate 
by  him  a  concurrent  condition. 

But  it  has  been  said,  that  even  if  that  were  so,  the  com- 

(a)  7  M.  &  W.  474 ;  8.  C.  8  Dowl.  860. 

(b)  1  Wins.  Saund.  319  /,  320  b,  6th  ed. 
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Vdwm*  /.      pany  are  not  bound,  according  to  the  case  of  Laird  v,  &m(a), 

'- —  to  pay  the  whole  amount  of  the  purchase-money  found  by 

v.  the  arbitrator,  but  only   such   damages  as   Lindsay   has 

LcmooNand   actUfll'y  sustained  by  their  breach  of  the  contract.      What- 
PoRTSMocTH   ever  might  be  the  case  if  an  action  for  damages  was  brought, 

JtvAILWAY  \A)*  1  •  1         1  1     •  • 

I  am  clearly  of  opinion  that  upon  this  rule  the  claimant  is 
entitled  to  the  whole  amount  found  by  the  arbitrator,  and 
which  by  the  submission  the  company  was  bound  to  pay. 
The  case  of  Laird  v.  Pirn  is  in  that  respect  inapplicable  to 
the  present,  as  there  an  action  was  brought  for  non-per- 
formance of  a  contract  to  purchase  land,  and  the  question 
was  one  of  general  damages.  This  rule  must  therefore  be 
absolute. 

Rule  absolute. 

(a)  7  M.  &  W.  474 ;  S.  C.  8  Dowl.  860. 


June  12.  BUOG  V.    SCOTT. 

[Bail  Court     Coram  Wightman,  JJ] 
A  verdict  J.  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 

having  been  m  .         ,  . 

recovered  at  why  the  judgment  signed  herein,  and  execution  (if  any), 

asaira'fora  should  not  be  set  aside,  and  why  the  plaintiff  should  not 

^h^M*011  forthwith  hring  in  the  record  and  carry  in  the  roll,  in  order 

have  been  the  to  enable  the  defendant  to  enter  a  suggestion  to  deprive 

plaint  in  a  the  plaintiff  of  costs  under  the  County  Courts'  Act,  9  &  10 

County  Court,    y;  f         q* 
the  plaintiff         V  iCU  c*  yD* 
signed  judg- 
ment on  the  25th  of  April  for  the  amount  of  the  verdict,  leaving  a  blank  for  costs.     On  the 
6th  of  June,  notice  to  tax  the  costs  was  served  on  the  defendant,  and  on  the  following  day  the 
costs  were  taxed,  final  judgment  signed,  and  execution  issued.     On  the  10th  of  June,  the 
defendant  obtained  a  rule  nisi  to  set  aside  the  judgment  and  execution  (if  any),  and  to  enter  a 
suggestion  to  deprive  the  plaintiff  of  costs  under  the  County  Courts'  Act :   Held,  that  the  motion 
to  enter  the  suggestion  was  not  too  late,  but  would  only  be  granted  upon  payment  of  the  coat 
of  signing  the  judgment  and  issuing  the  execution. 


Scott. 
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The  affidavits  in  support  of  the  rule  shewed  that  a     jL*™?p* 

1  Ovvi 

verdict  for  3Z.  had  been  found  for  the  plaintiff  in  the  above  — r 

action,  which  was  in  trespass,  at  the  last  Spring  Assizes  a  v. 
for  the  county  of  Suffolk;  and  stated  the  necessary  facts 
to  bring  the  case  within  the  129th  section  of  the  County 
Courts'  Act  On  the  6th  of  June,  the  defendant  was 
served  with  a  notice  to  tax  on  the  following  day.  He 
attended  before  the  Master  on  the  following  day,  and  re- 
quested an  adjournment  in  order  that  he  might  move  to 
enter  a  suggestion.  The  Master  refused  to  accede  to  the 
request,  and  completed  the  taxation,  and  gave  his  allocatur 
for  the  amount  Judgment  was  signed  by  the  plaintiff  for 
3L  damages  and  93/.  12s.  costs,  and  execution  issued* 

The  affidavit  in  answer  shewed  that  judgment  had  been 
signed  on  the  25th  of  April  last,  and  that  on  the  1st  of 
June  the  costs  were  taxed,  and  execution  was  issued  and 
lodged  with  the  sheriff  of  the  county  of  Suffolk;  which 
execution  had  since  been  put  in  force  by  the  said  sheriff, 
who  was  then  in  possession  of  the  goods,  chattels  and 
effects  of  the  defendant  under  the  same. 

The  rule  was  obtained  on  the  10th  of  June. 

Lush  shewed  cause.  This  motion  is  made  too  late.  In 
cases  of  motions  to  enter  suggestions  under  the  Court  of 
Requests'  Acts,  the  rule  formerly  was,  that  they  must  be 
made  before  judgment  was  signed.  When  power  was 
given  to  the  Judge  before  whom  the  cause  was  tried  to 
certify  for  speedy  execution,  it  became  the  rule,  that  the 
party  might  come  within  the  first  four  days  of  the  next 
Term.  But  at  no  time  had  he  the  whole  of  the  suc- 
ceeding Term  for  making  the  application.  In  Smith  v. 
Temperley  (a),  the  question  within  what  time  a  defendant 
must  apply  for  a  suggestion  to  deprive  the  plaintiff  of  costs 
was  much  discussed ;  and  it  was  held,  that  where  a  Judge 
at   nisi   prius  granted   a  certificate  for  speedy  execution, 

(a)  4  D.  &  L.  510;  S.  C.  16  M.  &  W.  273. 
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and  judgment  was  signed  and  execution  issued,  the 
defendant  must  come  within  the  first  four  days  of  the 
ensuing  Term,  and  in  other  cases  before  final  judgment 
signed.  In  a  previous  case  of  Godson  v.  Lloyd  (a),  it  had 
been  held,  that  the  defendant  might  come  after  judgment 
signed,  if  the  costs  had  not  been  taxed.  It  will  probably 
be  said,  that  the  defendant  was  not  bound  to  come  to  this 
Court  for  a  suggestion,  until  the  plaintiff  shewed  that  he 
intended  to  claim  costs  by  proceeding  to  tax  them.  The 
defendant,  however,  it  is  submitted,  was  bound  to  come  as 
soon  as  the  plaintiff  signed  judgment,  in  which  a  blank  was 
left  for  the  amount  of  costs  in  the  usual  manner,  shewing 
that  he  meant  to  claim  them  (A).  But  even  if  he  were  not, 
it  may  be  a  question  whether,  as  the  costs  were  taxed  on 
the  7th  of  June,  this  rule,  which  was  obtained  on  the  10th, 
is  in  time.  \Wightman>  J. — I  think  that  coming  within 
three  days  is  coming  within  a  reasonable  time.]  The 
plaintiff  is  entitled  to  his  costs  by  the  Statute  of  Gloucester, 
unless  the  defendant  enters  a  suggestion.  By  the  129th 
section,  it  is  true,  if  a  verdict  "  be  found  for  the  plaintiff 
for  a  sum  less  than  20£,  if  the  said  action  is  founded  on 
contract,  or  less  than  5L  if  it  be  founded  on  tort,  the  said 
plaintiff  shall  have  judgment  to  recover  such  sura  only, 
and  no  costs ;"  but  the  Courts  have  decided  that  the  mode 
by  which  the  defendant  is  to  avail  himself  of  this  provision 
is  by  entering  a  suggestion,  and  to  do  this  he  must  come 
promptly. 


Poicer,  in  support  of  the  rule,  was  not  called  upon. 

Wightman,  J. — I  do  not  think  that  the  defendant  can 
be  prevented  from  coming  to  this  Court  for  a  suggestion, 
merely  on  the  ground  of  the  delay  which  has  occurred  in 


(a)  4  Dowl.  157. 

(b)  See  Soames  and  Another  v. 
Cooper,  6  D.  &  L.  238  ;  S.  C.  3 


Exch.  38.  Robieson  v.  Rees,  ante, 
p.  69.  Read  v.  Blayney,  ante, 
p.  106. 
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this  case,  as  the  words  of  the  act  are  very  strong,  and  the    Lm  ^p*  Pm 
defendant  might  fairly  enough  presume  that  the  plaintiff  " 


Scott. 


Bugg 
would  not  sign  any  judgment  for  costs.     At  the  same  time,        o  ». 

if  he  intended   to  avail  himself  of  the  provisions  of  the 

statute  in  his  favour,  he  ought  to  have  adopted  the  mode 

which  the  Courts  have  pointed  out  as  the  proper  one  in 

such  cases,  and  have  moved  to  enter  a  suggestion.     As, 

however,  he  has  not  done  so,  but  chosen  to  lie  by,  and 

suffer  the  plaintiff  in  the  mean  time  to  sign  judgment,  he 

must  pay  the  costs  of  signing  judgment,  and,  if  execution 

has  issued,  of  the  execution  also. 

Rule  accordingly. 


Hopkin  v.  Daggett.  J**e  12* 


[Bail  Court     Coram  Wightman,  J.] 

i  E ARSON  moved  to  set  aside  a  rule  for  judgment,  and  Two  days' 
the  judgment  (if  any  entered),  upon  an  issue  of  nul  tiel  t^  by  the 
record,  in  the  above  case.  record  is  suf- 

'  .  ficient,  where 

It  appeared  that,  on  the  29th  of  April  in  the  present  the  party, 
year,  the  defendant  had  pleaded  to  the  above  action  a  plea  notice,  is  the 
of  nul  tiel  record.     On  the  10th  of  May,  issue  was  joined  ^^m^1^ 
and  notice  of  trial  given;  but,  by  mistake,  the  plaintiff  had  recor& 
made  up  the  issue  and  notice  of  trial  as  if  the  fact  were  to 
be  tried  by  a  jury,  and  not  by  the  Court     On  the  6th  of 
June,  a  summons  to  amend  the  replication  was  taken  out ; 
and,  on  the  7th,  an  order  to  that  effect  was  made  by  a 
learned  Judge  at  Chambers.     On  the  8th,  the  plaintiff  de- 
livered an  amended  replication,  but  no  issue,  and  at  the 
same  time  withdrew  the  former  notice  of  trial  and  issue 
delivered,  and  gave  notice  that  he  would  produce  the  re- 


HOPKIN 
V. 

Daooett. 
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Fo!^TLL      cord  on  the  12th  of  Jane.     On  the  10th  of  Jane,  he 

1o50. 

delivered  a  copy  of  the  amended  issue. 

Pearson.  The  plaintiff  was  not  in  a  condition  to  give  a 
valid  notice  of  trial  until  the  10th  of  June,  as  until  then  no 
proper  issue  had  been  delivered ;  and  a  two  days'  notice  of 
trial  was  too  short.  In  2  Chit  Arch.  838,  8th  ed.,  it  is 
said,  that  where  the  plaintiff  replies  to  a  plea  of  nnl  tid 
record,  he  may  "  make  up  the  issue  and  deliver  it  as  in 
ordinary  cases.  It  is  the  same  in  form  as  in  an  issue  triable 
by  the  country,  excepting  the  conclusion."  \W\ghtman>  J. 
— Mr.  Archbold  only  says  "in  form"  the  notice  is  to  be  the 
same  as  that  in  ordinary  cases.]  It  should  have  been  a 
four  days'  notice. 

Wightman,  J.  (after  consulting  with  Master  Bunce). — 
I  understand  the  usual  practice  is  to  require  two  days' 
notice  only.  If  the  notice  were  to  call  upon  the  opposite 
party  to  produce  the  record,  four  days'  notice  would  have 
been  necessary;  but  here  the  defendant  has  nothing  to 
prepare  for,  and  the  reason  for  a  longer  notice  does  not 
apply.  There  is,  therefore,  no  analogy  to  a  notice  of  trial  in 
ordinary  cases,  where  the  object  is  to  give  the  defendant  a 
reasonable  time  to  prepare  for  his  defence. 

Rule  refused 
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Seymour  v.  Maddox.  June  12. 

[Bail  Court     Coram  Wightman,  J.] 

J  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  The  omission 
why  an  order  of  a  learned  Judge,  admitting  him  to  sue  in  idaWin^an8 
forma  pauperis,  should  not  be  discharged,  and  the  plaintiff  jJ^|^nof 
be  dispaupered.  W-  Gen-t 

It  appeared  that  the  order  had  been  obtained  on  the  2  Wm.  4,  r.  5, 
30th  of  January,  in  the  present  year,  before  writ  issued,  JlSy^2reWf 
upon  an  affidavit  of  the  plaintiff,  which  stated  the  necessary  Md  the  party 
facts,  but  which  did  not  contain  his  "  addition,"  in  com-  take  adrantage 
pliance   with   the   Reg.   Gen.,  Hilary  Term,   2   Wm.   4,  come  to  the 
r.  5  («).     A  copy  of  the  order  and  a  copy  of  the  writ  %££^ 
of  summons  were  served  on  the  defendant's  attorney  on  time« 

.  A  reasonable 

the  2nd  of  February.     The  present  rule  was  not  obtained  time  in  such 
till  the  1 1th  of  June,  and  within  three  days  of  the  day  for  &<,„  t^e  $me 
which  notice  of  trial  was  given.     It  was,  however,  sworn  on  when^e. P*rty 
the  part  of  the  defendant,  that  he  was  not  aware  of  the  the  irregularity 

had  the  means 

defect  in  the  affidavit  until  the  8th  of  June.  of  knowing  it; 

although,  in 
point  of  fact, 

Keane  shewed   cause.     It   may   be   admitted   that   the  uedid?^!tni 
affidavit  is  informal,  but   the   defect   amounts   merely   to  afterwards, 
an  irregularity,  and  is  waived  by  the  lapse  of  time  which 
has   occurred  before    obtaining    the    present    rule.      To 
take  advantage  of  an  irregularity,  the  party  complaining 
of  it  must  come  within  a  reasonable  time,  which  generally 

(a)  The  affidavit  was  as  follows : — 
"  In  the  Queen's  Bench. 

"  Richard  John  Seymour,  of  No.  6,  Cirencester  Place,  Upper 
Marylebone  Street,  in  the  county  of  Middlesex,  maketh  oath  and 
saith,  that  he  is  not  worth  five  pounds  in  the  world,  save  and  except 
his  wearing  apparel,  and  the  matter  in  question  in  this  cause." 

"  Sworn,"  &c. 
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means,  before  taking  a  fresh  step  in  the  cause.  Here 
several  steps  have  since  been  taken,  and  it  is  only  when 
the  cause  is  ready  for  trial  that  this  rule  is  moved  for. 

Montagu  Chambers,  in  support  of  the  rule.  It  is  sub- 
mitted that  the  affidavit  is  a  nullity.  The  case  of  Owen  ?. 
Hurd  (a),  seems  to  shew,  that  if  an  affidavit  is  not  entitled, 
it  is  as  if  it  were  no  affidavit  at  all.  \Wxghtman^  J. — Sap- 
pose  a  party  were  to  shew  cause  and  take  no  objection 
to  such  an  affidavit,  could  he  afterwards  come  and  take 
advantage  of  the  defect?]  Perhaps  not  [Wightman,  J. — 
Then  that  shews  that  it  is  not  a  nullity.]  In  Sharpe  ?. 
Johnson  (6),  a  delay  of  two  months  in  taking  an  objection 
to  an  affidavit  of  debt,  on  the  ground  that  it  was  not  sworn 
before  a  proper  commissioner,  was  held  to  be  no  waiver  of 
it  The  complaint  here  is,  of  a  disobedience  by  the  plain- 
tiff of  a  rule  of  Court;  and  the  defendant  cannot  waive  it 

Wightman,  J. — This  rule  must  be  discharged.  The 
case  cited  is  clearly  distinguishable ;  as  there  the  objection 
was,  that  the  affidavit  was  sworn  before  a  party  who  had 
clearly  no  jurisdiction  to  take  it  Here  the  defect  is  a  mere 
irregularity,  and  if  the  defendant  intended  to  take  such  an 
objection,  he  should  have  gone  and  examined  the  affidavit 


Rule  discharged. 

(a)  2  T.  R.  643. 

(b)  4  Dowl.  324  ;  S.  C.  2  Scott,  407 ;  2  Bing.  N.  C.  246. 
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In  re  Lloyd.  June  12. 

[In  the  Queen's  Bench. 
Coram  Lord  Campbell,  C.  «/.,  Coleridge,  J.,  and  Erie,  J.] 

1  HIS  was  a  rule,  calling  upon  one  Lloyd  to  shew  cause  The  jurat  of 
why  he   should  not  be  committed   for  practising  as  an  J^  as  follows: 
attorney  without  being  properly  qualified.  "Sworn by" 

The  jurat  of  the  affidavit,  upon  which  the  rule  had  been  "at  my  Cham- 

hers  "  &c 

granted,  was  as  follows :  "  Sworn  by"  A.  B.,  and  C.  B.,  "  the  "Dated  this 
above  named  deponents,  at  my  Chambers,  Rolls  Gardens,  ^prikTsso. 
Chancery  Lane.     Dated   this  24th  day  of  April,    1850.  V.  Williams." 

..    ,..,„.  M  Held  defective, 

V.  Williams.  as  not  showing 

when  the  affi- 
davit was 

Sir  F.  Thesiger  (Hawkins  with  him),  appeared  to  shew  8W0,£o;  *nd 
cause.    There  is  a  preliminary  objection.     The  jurat  of  the  discharged  a 
affidavit,  upon  which  this  rule  is  obtained,  is  defective.     It  tained  upon  it, 
does  not  shew,  as  it  ought  to  do,  when  the  affidavit  was  ^J^d^av* 
sworn.     The  word  "Dated"  does  not  refer  to  the  time  the  party 
when    the   affidavit  is  sworn,  and  it  cannot  be  rejected  renew  the 
altogether,  so  as  to  refer  the  word  "sworn"  to  the  date  *PPllcatlon* 
named.     In  indicting  for  perjury  on  such  an  affidavit  as 
this,  it  might  be  difficult  to  ascertain  when  the  affidavit  was 
really  sworn. 

The  Court  called  upon, 

D.  D.  Keane,  in  support  of  the  rule,  to  answer  this 
objection.  The  expression  "  Dated  this  24th  day  of 
April,"  must  refer  to  the  time  at  which  the  affidavit 
is  sworn.  [Coleridge,  J. — Suppose  that  the  jurat  was 
prepared  some  days  before  the  affidavit  was  sworn.  Lord 
Campbell,  C.  J. — It   may  be   very  material  to  know  the 

vol.  1.  N  n  l.  m.  &  p. 
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FafTyLL      exact  day  on  which  the  affidavit  was  sworn.]     The  word 

: "Dated"  may  be  treated  as  surplusage,  and  rejected  alto- 

Lloyd.  gether,  and  then  the  date  will  read  as  the  date  on  which 
the  affidavit  was  sworn.  The  jurat  is  the  memorandum 
of  the  Judge  when  the  affidavit  is  sworn ;  and  the  party 
speaking  in  it  is  the  Judge,  and  not  the  party  swearing. 

Lord  Campbell,  C.  J. — The  rule  is  well  established, 
that  the  time  when  the  affidavit  is  sworn  should  be  stated 
in  the  jurat  One  object  of  the  rule  is  to  prevent  discussion 
as  to  when  the  affidavit  is  really  sworn.  Looking  at  the 
grammatical  construction,  the  sentence  ends  before  the 
word  "  Dated."  That  word  interposes  between  the  place 
where  it  was  sworn,  and  the  "  24th  day  of  April."  It  may 
be  true  that  the  affidavit  is  dated  on  the  24th  of  April,  yet 
not  sworn  on  that  day.  I  regret  exceedingly  that  this 
objection  should  prevail,  but  it  is  essential  to  the  purposes 
of  justice,  that  established  rules  should  be  adhered  ta 
This  application  may  be  renewed  on  a  similar  affidavit 
being  properly  sworn. 

Coleridge,  J. — I  am  of  the  same  opinion.  We  must 
adhere  to  the  established  rule,  and  this  affidavit  does  not 
satisfy  that  rule.  The  jurat  merely  states  that  the  affidavit 
was  sworn,  but  not  when  it  was  sworn. 

Erle,  J.,  concurred. 

Sir  F.  Thesiger  applied  that  the  rule  might  be  discharged 
with  costs,  and  cited  BlackweU  v.  Alien  (a\  and  Cobbed  v. 
Oldfield  (b). 

Lord  Campbell,  C.  J. — There  is  no  rule  of  Court,  nor 

(a)  7M.&W.  U6. 

(ft)  4  D.  &  L.  492  ;  S.  C.  16  M.  &  W.  469. 
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am  I  aware  of  any  rule  of  practice,  requiring  that  a  rule     L*  *•  *  Pt 

discharged  on  such  an  objection  being  taken,  should  be 

discharged,  with   costs.     In   the  present  case  it  must  be       Lloyd. 
discharged,  without  costs. 

Coleridge,  J.,  and  Erle,  J.,  concurred. 

Rule  discharged,  without  costs  (a). 
(«)  See  Duke  of  Brtmtwick  y.  Harmer,  ante,  p.  505. 


Howell  v.  Rodbard.  jum  \}  17. 

[In  the  Exchequer  of  Pleas. 
Coram  Pollock,  C.  B.9  Parke,  B.,  and  Rolfe,  B.] 
\yROWDER  moved,  on  behalf  of  the  plaintiff,  that  the  A  declaration 

if-  *  11  •         y  *     .        .••-.!•  i_      contained  two 

Master  be  ordered  to  review  his  taxation  in  this  case  by  counts  for  an 
allowing  the  plaintiff  the  costs  of  the  trial  re^m?" 

No  allocatur  had  been  given,  but  this  application  was,  tfa  first  for 

oameires  to 

by  agreement  of  both   parties  (a),  made   to  the   Court  the  surface  of 

land;  the 
second  for 
(a)  Unless  by  agreement  of  the      principle  the  costs  shall  be  taxed ;  damages  to 

parties,  the  Court  will  not,  be-      Head  v.  Baldrey,  8  A.  &  E.  605.     the  foundation 
fore  taxation,  direct  upon  what  The^efcndant 

pleaded,  first, 
not  guilty  to  both  counts;  secondly,  no  reversion  as  to  both  counts ;  thirdly,  a  justification  to 
the  first  count  under  a  mining  lease,  to  which  there  was  a  replication,  and  a  demurrer,  on  which 
judgment  was  given  for  the  defendant ;  fourthly,  the  Statute  of  Limitations  to  both  counts ;  and 
fifthly,  a  plea  to  the  second  count,  upon  which  the  jury  were,  by  consent,  discharged  from 
giving  a  verdict     There  was  also  a  new  assignment,  and  a  plea  of  not  guilty  to  it 

On  the  trial  the  verdict  was  on  not  guilty  as  to  part  of  the  first  count  for  the  plaintiff,  with 
1402.  contingent  damages:  as  to  the  residue  of  the  first  count,  and  as  to  the  second,  for  the 
defendant ;  on  the  plea  of  no  reversion,  and  as  to  the  plea  of  the  Statute  of  Limitations  as  to 
both  counts,  for  the  plaintiff;  as  to  the  new  assignment,  the  verdict  was  for  the  defendant 

Held  first,  that  the  plaintiff  was  not  entitled  to  the  costs  of  the  trial  under  the  Statute  of 
Gloucester,  as  he  could  not  have  judgment  for  the  damages  assessed.  Secondly,  that  he  was 
entitled,  under  4  Ann.  o.  16,  to  his  costs  as  to  the  second  count  and  that  part  of  the  first  on 
which  he  had  succeeded  under  the  issues  of  no  reversion  and  the  Statute  of  Limitations;  and 
that  those  costs  should  not  be  confined  to  the  mere  costs  of  the  pleadings,  but  should  include  a 
portion  of  the  expenses  of  briefs  and  witnesses.- 

N   N   2 
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The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court. 

Crawder  cited  Bird  v.  Higginson  (a),  and  Partridy  v. 
Gardner  (b\ 

Cur.  ado.  vuh\ 


Parke,  B.,  delivered  the  judgment  of  the  Court — Mr. 
Crowder  applied  a  few  days  ago  to  review  the  Master's 
taxation.  No  allocatur  had  been  given,  but  it  was  sug- 
gested that  the  motion  was  made  for  the  guidance  of  (he 
Master. 

The  case  was  this. — The  declaration  contained  two 
counts,  each  for  an  injury  to  the  reversion.  The  firet 
count  was  for  damages  to  the  surface  of  land,  the  second 
for  damages  to  the  foundation  of  a  house. 

There  were  several  pleas.  First,  not  guilty  to  both 
counts.  Secondly,  no  reversion  as  to  both  counts.  Thirdly, 
a  justification  to  the  first  count  under  a  mining  lease;  to 
which  there  was  a  replication,  and  a  demurrer  to  the  repli- 
cation, and  judgment  for  the  defendant  was  given  on  de- 
murrer. Fourthly,  the  Statute  of  Limitations  to  both  counts. 
And,  fifthly,  another  plea  was  pleaded  to  the  second  count 
not  material  to  be  noticed,  for  the  reason  afterwards  given. 
There  was  also  a  new  assignment,  and  a  plea  of  not  guilty 
to  it 

On  the  trial  the  verdict  was,  on  not  guilty  as  to  part  of 
the  first  count,  for  the  plaintiff,  with  140£  contingent 
damages ;  as  to  the  residue  of  the  first  count,  and  as  to  the 
second,  for  the  defendant ;  on  the  plea  of  no  reversion,  and 
on  the  plea  of  the  Statute  of  Limitations  as  to  both  counts, 
for  the  plaintiff.  On  the  fifth  plea,  the  jury  were  discharged 
by  consent,  and  as  to  the  new  assignment  the  verdict  was 
for  the  defendant.  Under  these  circumstances  the  question 
was,  to  what  costs  the  plaintiff  was  entitled. 


(a)  5  A.  &  E.  83;  S.  C.  6  N.  &  M.  799. 


(&)  4  Exch.  303. 
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The  case  differs  both  from  that  of  Bird  v.  Higginson  (a),     L  **-  &  p- 

and  Partridge  v.   Gardner.      From    the    former,    because  — 

i  .  Howell 

there  the  only  issue  on  the  trial  as  to  one  cause  of  action,  _  ». 
that  in  the  first  count,  was  found  for  the  plaintiff;  from 
the  latter,  because  in  it  all  the  issues  on  the  trial  were 
found  for  the  plaintiff.  We  adhere  to  our  decision  in  the 
case  of  Partridge  v.  Gardner,  which  we  are  satisfied  was 
perfectly  right 

The  plaintiff  can  recover  costs  only  under  the  Statute  of 
Gloucester  (b)  as  part  of  the  damages,  or  under  the  statute 
of  Anne  (c),  where  there  are  double  pleas.  Here  he  has  no 
right  under  the  Statute  of  Gloucester,  as  to  the  part  on 
which  damages  were  assessed,  as  he  cannot  have  judgment 
for  those  damages  on  that  part;  nor  as  to  that  part  under 
the  statute  of  Anne,  because  the  plaintiff  has  succeeded  on 
the  trial  on  all  the  issues  as  to  that  part  of  the  count,  and 
according  to  the  construction  put  by  the  cases  on  that 
statute,  it  only  applies  where  the  defendant  succeeds  on 
some  one  issue,  which  entitles  him  to  judgment  on  the 
whole  record,  that  is,  as  to  all  the  causes  of  action,  or  any 
one  of  them,  to  which  there  is  double  pleading ;  that  is  by 
way  of  punishment  for  improper  double  pleading :  for  if 
the  plaintiff  succeeds  as  to  the  whole  of  the  causes  of  action, 
or  one,  his  only  claim  is  under  the  Statute  of  Gloucester. 
Here,  the  plaintiff  succeeds  on  all  the  issues  as  to  part  of 
the  first  count,  but  fails  on  the  demurrer,  and  can  have  no 
judgment  on  that  part  of  the  first  count  to  recover  his  dam- 
ages, and  no  costs  as  to  that  part  of  the  first  count  But 
to  the  second  count  and  part 'of  the  first  there  is  double 
pleading,  and  the  defendant  has  succeeded  on  the  first 
issue  as  to  part  of  the  first  and  as  to  the  second  count,  and 
the  plaintiff  has  obtained  a  verdict  on  the  issues  on  two 
other  special  pleas  to  the  same  cause  of  action ;  therefore, 
as  to  part  of  the  first  and  the  second  count,  it  is  a  case  of 


(a)  5  A.  &  E.  83.  (c)  4  Ann.  c   16,  88.  4,  5. 

(6)  6  Edw.  1,  c.  1. 
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double  pleading,  and  as  to  that  part  of  the  first,  and  the 
second  count,  the  plaintiff  is  entitled  to  the  costs  of  the 
special  pleas  under  the  statute  of  Anne ;  not  confined  to 
the  mere  costs  of  the  pleadings,  but  including  a  portion  of 
the  expenses  of  briefs  and  witnesses,  according  to  the  ride 
laid  down  in  Hart  v.  Cutbush  (a),  and  Spencer  ▼.  Homer* 
ton(b). 

But  we  understand  from  the  Master  that  he  offered  to 
tax  the  costs  on  this  principle ;  therefore  there  will  be  no 
rule,  but  the  costs  will  be  so  taxed  without  any  rule* 


Direction  to  the  Master  accordingly. 


(a)  2  Dowl.  456. 


(6)  4  A.  &  E.  413;  S. C.  6 N.  &  M.  22. 


April  16. 
June  20. 


Where  some 
items  of  an 
account  are 
for  goods  sold, 
and  others  for 
money  lent, 
the  plaintiff 
may  bring  two 
separate 
plaints  in  the 
County  Court ; 
the  items  being 
of  a  different 
character,  and 
not  consti- 
tuting one 
"  cause  of 
action,"  within 
the  meaning 
of  the  9  &  10 
Vict.  c.  95, 
s.63. 


In  the  matter  of  Brunsrill  v.  Powell. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Parke,  B.,  Rolfs,  B.9  and 

Piatt,  B.] 

\yROMPTON  moved  for  a  prohibition  to  restrain  the 
Judge  of  the  St  Helen's  County  Court  of  Lancashire, 
and  James  Brunskill,  from  proceeding  in  a  plaint  between 
James  Brunskill  and  James  Powell. 

It  appeared  upon  the  affidavits  of  the  defendant,  that  he 
was  served  on  the  9th  of  February,  1850,  with  a  summons 
from  the  St  Helen's  County  Court  of  Lancashire,  to 
answer  the  plaintiff  in  an  action  of  contract,  the  sum 
mentioned  therein  being  20/.  The  particulars  annexed  to 
the  summons  set  out  an  account  between  the  plaintiff  and 
the  defendant,  which  amounted  to  31/.  8s.  8<L,  consisting  of 
items  for  wine,  ale,  and  spirits  supplied  by  the  plaintiff  to 


Powell. 
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the  defendant,  from  August  the  3rd,  1844,  to  April  the  1 1th,    L-  *•  *  p- 

1845.     The  defendant  was  afterwards,  on  the  1st  of  March,  — : — 

served  with  a  second  summons  issuing  from  the  same  _  v. 
Court,  and  at  the  suit  of  the  same  plaintiff.  The  par- 
ticulars annexed  to  which  shewed  that  the  plaintiff  claimed 
5£  Is.  6d.,  for  money  lent  at  various  times,  from  October, 
1844,  to  April,  1845.  The  first  plaint  came  on  for  hearing 
in  the  County  Court  and  the  plaintiff  proved  the  whole 
account,  but  abandoned  the  excess,  and  judgment  was 
given  against  the  defendant  for  20/.  The  second  plaint 
was  still  pending.  It  was  also  stated  in  the  affidavit,  that 
there  was  no  agreement  or  understanding  between  the 
plaintiff  and  the  defendant  that  the  items  relating  to 
money  lent,  and  those  relating  to  goods  supplied,  should  be 
kept  separate,  but  they  were  entered  by  the  plaintiff  in  one 
account,  and  the  plaintiff  had  delivered  to  the  defendant  an 
account  containing  all  the  items  contained  in  both  accounts, 
arranged  according  to  their  respective  dates. 

Crompton.  This  is  an  application  to  restrain  the  plain- 
tiff from  proceeding  with  the  second  action,  on  the  ground 
that  the  County  Court  has  no  jurisdiction,  the  debt  or 
damage  claimed  by  the  plaintiff  being  part  of  one  entire 
account  or  cause  of  action,  which  is  above  20/.  Sect  58  of 
the  County  Courts'  Act,  9  &  10  Vict.  c.  95,  gives  the  Courts 
jurisdiction  in  "all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than  twenty  pounds." 
By  sect  63  it  is  enacted,  that  "  it  shall  not  be  lawful  for 
any  plaintiff  to  divide  any  cause  of  action  for  the  purpose 
of  bringing  two  or  more  suits  in  any  of  the  said  Courts." 
Here  the  cause  of  action  is  above  20£,  and  the  plaintiff  is 
attempting  to  divide  it  so  as  to  bring  it  within  the  juris- 
diction of  the  County  Court  The  meaning  of  the  words 
cause  of  action,"  was  decided  in  In  re  Grimblyv.  Aykroyd{a\ 
where  this  Court  held,  that  they  meant "  cause  of  one  action," 

(a)  5  D.  &  L.  701 ;  S.  C.  I  Exch.  479. 
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and,  therefore,  that  in  the  case  of  tradesmen's  bills,  in  which 
one  item  is  connected  with  another,  in  the  sense  that  the 
dealing  is  not  intended  to  terminate  with  one  contract,  bat 
to  be  continuous,  so  that  one  item  if  not  paid,  shall  be 
united,  and  form  one  entire  demand ;  such  demand,  if  it 
exceeds,  201,  ceases  to  be  within  the  jurisdiction  of  the 
County  Court.  The  present  case  is  within  the  rule  so 
laid  down,  and  is  clearly  an  evasion  of  the  63rd  section  (a). 


Cur.  adv.  vutL 

Parke,  B.,  delivered  the  judgment  of  the  Court. — The 
question  we  have  to  decide  in  this  case  is,  whether  the 
claim  for  which  the  plaintiff  sues  in  the  County  Court,  is 
within  the  rule  laid  down  by  this  Court  in  the  case  of  In  re 
Grimbly  v.  Aykroyd  (ft).  We  think  it  is  not,  as  here  the 
demand  was  for  goods  supplied,  and  also  for  money  lent, 
which  are  debts  of  a  different  character ;  so  that  it  is  not 
like  the  case  of  one  running  account  for  items  of  the  same 
nature,  as  in  the  case  alluded  to.  There  will,  therefore,  be 
no  rule. 

Rule  refused  (c). 


(a)  It  was  also  suggested  that 
the  plaintiff,  by  abandoning  the 
excess  in  the  first  action,  had 
waived  all  farther  claim  against 
the  defendant  The  Court,  how- 
ever, thought  not ;  as  it  did  not 
appear  that  he  had  done  any  act 
amounting  to  an  abandonment  of 
his  present  claim.  See  Vines  v. 
4moldt  Com.  Pleas,  Mich.  Vac. 


1849;  and  The  Apothecaries*  Com- 
pany v.  Burt,  ante,  p.  405. 

(b)  5  D.  &  L.  701 ;  S.  a  1 
Exch.  479. 

(c)  See  Wickham  y.  Lee,  Q.  B., 
Trin.  Vac.  1848,  where  it  was  held 
that  rent  in  arrear,  and  a  demand 
of  double  value  for  holding  over 
under  4  Geo.  4,  c.  28,  are  separate 
causes  of  action  within  sect,  63. 


TRINITY   TERM,    13    VICT.  553 

L.  M.  $  P. 

1 8.r)0. 


SOUTHGATE  V.    SAUNDERS.  June  4,22. 

[In  the  Exchequer  of  Pleas. 
Coram  Parke,  2?.,  Alderson,  B.,  Rolfe,  B.,  and  Hatty  2?.] 

A  RULE  had  been  obtained  calling  on  the  plaintiff  to  After  issue 
shew  cause  why  the  defendant  should  not  be  discharged  j^foreSal, 
out  of  the  custody  of  the  sheriff  of  Middlesex  as  to  this  defead"*.  ■ 

.  trader,  pe- 

action,  the  defendant  having  obtained  a  protection  from  titionedthe 
arrest  under  the  12  &  13  Vict  c.  106.  Bankruptcy 

The  following  facts  appeared  upon  the  affidavits.     The  *Z3£*^ 
action  was  commenced  on  the  25th  of  July,  1849,  and  was  12&  13  Vict 

ii  ^,  .  .     .  .  ,       ,       «•  106,8.211. 

brought  to  recover  211  14s.,  with  interest,  against  the  de-  At  the  time 
fendant  as  the  indorser  of  a  bill  of  exchange.  On  the  10th  ^account"1 
of  November,  notice  of  trial  was  given,  and  on  the  28th,  £^^had 
the  cause  was  tried  and  a  verdict  found  for  the  plaintiff  for  and  a  verdict 
22£  Judgment  was  signed  on  the  8th  of  December,  in  him  for  22/., 
pursuance  of  a  certificate  of  the  Judge;  the  costs  were  had^not been 
taxed  on  the  19th,  at  57/.  14*.  Zd. ;  and  on  the  18th  of  ■*"»*•    He 

described  the 

May,  1850,  the  defendant  was  arrested  by  the  sheriff  of  debt  in  his 
Middlesex  under  a  ca.  sa.  to  levy  the  debt  and  costs.  «  w.  s.   Dis- 

The  defendant,  who  was  a  trader  within  the  Bankrupt  SJedJJ^j- 
Act,  on  the  12th  of  November,  1849,  had  presented  a  basgotjudg- 
petition  to  the  Court  of  Bankruptcy  in  the  form  contatned  and  costs." 

The  proposal 
made  by  the 
defendant  at  the  first  private  sitting  was  to  pay  **  7«.  6d.  in  the  pound,"  ''  with  a  satisfactory 
guarantee  for  the  due  payment  of  the  same."  The  assent  at  the  second  private  sitting  was  *'  to 
accept  7«.  6d.  in  the  pound  upon  the  amount  of  our  respective  claims,"  &c.,  "the  amount  being 
guaranteed  by"  S.  S.  and  U.  S.  The  defendant  obtained  a  protection  from  arrest ;  but  having 
been  subsequently  taken  upon  a  ca.  sa.  founded  upon  the  judgment  in  the  above  action : 

Held,  upon  motion  for  his  discbarge  from  custody,  first,  that  tho  debt  was  sufficiently  stated 
in  the  account. 

Secondly,  that  the  protection  applied  to  the  costs  as  well  as  to  the  debt  itself. 

Thirdly,  that  although  the  form  of  the  agreement  with  the  creditors  was  imperfect, — tho 
proposal  and  the  assent  not  being  in  the  same  terms,  and  the  guarantee  not  being  to  all  the 
creditors,  but  only  to  those  who  signed  the  assent, — the  protection  was  valid. 
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in  Schedule  (A.  a.)  (a)  of  the  Bankrupt  Law  ConsolidatioQ 
Act  (12  &  13  Vict  c.  106).  On  the  same  day  the  petition 
was  filed,  together  with  the  necessary  affidavit  in  the  form 
contained  in  Schedule  (A.  b.);  and  the  Court  of  Bank- 
ruptcy made  an  order  protecting  the  person  and  property 
of  the  defendant  from  process  until  further  order,  and 
appointed  an  official  assignee,  and  also  appointed  a  private 
sitting  for  the  20th  of  December,  of  which  notice  was  duly 
given  to  the  plaintiff  and  the  other  creditors. 

On  the  7th  of  December,  the  defendant  filed  a  fall 
account  of  his  debts,  &c.  in  the  form  directed  by  the  act, 
and  set  forth  the  following  proposal  for  the  compromise  of 
his  debts :  "  I  propose  to  pay  my  respective  creditors  the 
sum  of  7*.  6d.  in  the  pound,  by  way  of  composition  upon 
the  amount  of  their  respective  claims,  in  three  equal  instal- 
ments at  2s.  6V£  each ;  the  first  instalment  at  four  months, 
the  second  at  eight  months,  and  the  third  at  twelve  months 
from  the  date  of  the  petition,  with  a  satisfactory  guarantee 
for  the  due  payment  of  the  same."  On  the  following  day 
he  furnished  a  copy  of  the  account  to  the  official  assignee. 

At  the  time  of  the  filing  of  the  account,  the  costs  in  the 
action  not  having  been  taxed,  the  plaintiff's  debt  was  speci- 
fied in  the  account  filed  by  the  defendant  as  follows: — 

SOCTHO.T.,  W«.  Dieted  {  j^J^Jfcg}** 

The  first  private  sitting  was  held  on  the  20th  of  December, 
when  the  defendant  attended  and  swore  to  the  troth  of  the 
account  The  plaintiff  and  several  other  creditors,  who 
had  proved  their  debts  to  the  amount  of  10L  and  upwards, 
were  present,  three-fifths  of  whom  in  number  and  value 
then  assented  to  the  proposal  made  by  the  defendant. 

The  second  private  sitting  was  held  on  the  31st  of 
January,  1850,  when  three-fifths  of  the  creditors  then 
present,  among  whom  was  the  plaintiff,  passed  and  signed 
a  resolution,  in  the  following  form:  "At  a  meeting  held/ 


(a)  Petition  for  arrangement. 


8aunder& 
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&c.,  "  we,  the  undersigned  creditors  of,"  &c.,  "  who  have     L  **•  * R 

proved,"  &c,  "  do  hereby  consent  and  agree  to  the  proposal  — 

agreed  to  at  the  last  meeting,  namely,  to  accept  the  sum  of  ^  v. 
7*.  6&  in  the  pound,  by  way  of  composition  upon  the  amount 
of  our  respective  claims,  in  three  equal  instalments  of  2*.  6<L 
each;  the  first  instalment  at  four  months,  the  second  at 
eight  months,  and  the  third  at  twelve  months  from  the  date 
of  the  filing  of  the  said  petition,  in  full  discharge  of  our 
respective  debts ;  provided  the  amount  of  such  composition 
be  guaranteed  by  "  S.  S.,  of,  &c,  and  H.  S.,  of,  &c. 

The  agreement  was  confirmed  by  the  Court  of  Bank- 
ruptcy, and  the  second  sitting  adjourned  till  the  2nd  of 
February,  when  the  Court,  after  hearing  such  creditors  as 
desired  to  be  heard,  again  confirmed  the  agreement,  and 
directed  that  it  should  be  filed,  and  granted  a  certificate  of 
confirmation  endorsed  with  a  protection  from  arrest  until 
the  12th  of  April,  which  was  afterwards  enlarged  to  the 
22nd  of  July. 

Humfrey  shewed  cause.  Several  questions  arise  in  this 
case  as  to  the  construction  of  the  Bankrupt  Act,  12  &  13 
Vict  c.  106.  The  provisions  relating  to  arrangements 
made  with  creditors  under  the  controul  of  the  Court,  are 
contained  in  the  sections  from  211  to  223.  In  the  first 
place,  the  debt  is  not  properly  specified.  The  debt  is 
described  as  "disputed,"  and  it  could  not  be  said  to  be 
disputed,  since  a  verdict  had  been  obtained.  The  descrip- 
tion is  erroneous  also  in  stating  that  the  plaintiff  had  got 
judgment  for  22/.,  whereas  he  had  only  obtained  a  verdict 
for  that  amount,  and  judgment  had  not  been  signed. 
[Piatt,  B. — If  it  had  been  intended  to  describe  it  as  a  judg- 
ment debt,  the  costs  would  not  have  been  stated  merely 
as  "  estimated."]  The  debt  is  also  misdescribed  in  respect 
of  its  amount :  it  is  stated  to  be  50£,  whereas  the  debt 
and  costs  amount  to  792.  14*.  3d.,  as  the  defendant  at  the 
time  of  his  proposal,  which  was  after  the  taxation  of  costs, 
must  have  known.  He  claims,  in  effect,  to  be  discharged 
from  a  much  larger  sum  than  he  has  inserted  in  hid  account. 
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Secondly,  the  claim  for  costs  had  not  arisen  at  the  time 
of  the  petition,  and  therefore  could  not  be  included  in  the 
protection.  This  is  not  a  proceeding  under  the  Insolvent 
Act,  1  &  2  Vict  c.  110,  but  an  arrangement  made  by  the 
defendant  with  his  creditors  on  his  own  proposal ;  no  com- 
promise could  be  made  as  to  the  costs,  inasmuch  as  their 
amount  was  not  determined.  [Parke,  B. — Under  the  old 
Bankrupt  Act,  if  the  debt  was  barred,  the  accessaries,  as 
the  costs,  were  barred  also.]  If  the  defendant  obtained 
his  certificate  under  sect  221,  it  operates  "to  all  intents 
and  purposes  as  fully  as  if  the  same  were  a  certificate  of 
conformity  under  a  bankruptcy."  The  effect  of  the  certifi- 
cate under  a  bankruptcy  is  stated,  in  sect  200,  to  be,  that 
it  discharges  the  bankrupt  from  "all  debts  due  by  him 
when  he  became  bankrupt,  and  from  all  claims  and  de- 
mands made  proveable  under  the  bankruptcy."  Here,  the 
defendant  could  not  be  discharged  from  the  costs,  inasmuch 
as  their  amount  was  not  determined  when  his  petition  was 
filed,  nor  when  his  account  was  made  out ;  and,  therefore, 
could  not  be  proved. 

A  third  objection  to  the  proceedings  is,  that  the  Court 
had  no  power,  in  the  present  case,  to  confirm  the  pro- 
posal and  grant  a  certificate  to  the  defendant  By  sect 
216,  the  creditors  may,  at  the  second  meeting,  prove 
their  debts,  "  and  if  three-fifths  in  number  and  value  of 
those  who  have  proved  debts  to  the  amount  of  ten  pounds 
shall  agree  to  accept  such  proposal  as  was  assented  to  at  the 
first  sitting,  the  terms  thereof  shall  be  reduced  into  writing, 
and  the  creditors  shall  sign  the  same;"  the  section  then 
proceeds  to  empower  the  Court  to  "approve  and  confirm 
the  same."  Here,  the  proposal  which  was  assented  to  by 
the  creditors  at  the  first  sitting  was,  that  the  defendant 
should  pay  7*.  6rf.  in  the  pound  by  instalments,  "  with  a 
satisfactory  guarantee  for  the  due  payment  of  the  same;" 
but  the  proposal  assented  to  at  the  second  meeting  was, 
"  provided  the  amount  of  such  composition  be  guaranteed 
by"  S.  S.,  &c. ;  and  as  it  was  not  the  same  as  that  of  the 
first  meeting,  the  Court  had  no  power  to  confirm  it 


8AUNOEE8. 


TRINITY   TERM,    13    VICT.  557 

The  proposed  guarantee  is  also  insufficient,  inasmuch  as     L-  M-  b  p- 

it  relates  only  to  the  amount  of  composition  payable  on  : — 

"our  respective  claims;9'  that  only  applies  to  those  who  v. 

signed  the  assent,  and  not  to  the  rest  of  the  creditors. 

Bramwell,  in  support  of  the  rule.  As  to  the  objection, 
that  the  proposal  by  the  defendant  and  the  acceptance  by 
his  creditors  were  not  identical,  it  is  to  be  observed,  that 
the  Court  may,  by  sect.  211,  at  any  time  renew  the  pro- 
tection independently  of  the  agreement  of  the  creditors; 
so  that  the  defendant,  whose  protection  has  been  renewed, 
is  still  entitled  to  be  discharged.  But  there  is  no  variance 
between  the  proposal  and  acceptance,  for,  by  sect  215,  the 
creditors  are  to  assent  to  the  proposal,  "  or  to  any  modification 
thereof;"  and  it  is  not  till  the  second  sitting  that  it  is  to  be 
reduced  into  writing ;  shewing  that  at  the  first  sitting  the 
arrangement  is  not  final,  but  at  the  second  it  is  to  be  ren- 
dered final  and  more  certain. 

It  is  said  that  the  form  of  the  guarantee  is  bad,  because 
it  is  not  given  to  all  the  creditors;  but,  by  the  act,  the 
agreement  of  three-fifths  is  the  agreement  of  alL  [Parke,  B. 
— The  act  only  enables  three-fifths  to  bind  the  whole.] 
The  proposal,  and  not  the  performance  of  it,  is  what  the 
Court  of  Bankruptcy  is  to  act  on ;  and  if  the  guarantee 
is  improper  or  insufficient,  application  should  be  made  to 
the  Court  to  carry  out  the  proposal 

As  to  the  first  objection ;  a  trifling  inaccuracy  ought  not 
to  vitiate  the  proceedings  if  substantial  information  is  given, 
as  under  the  Protection  Acts  (a);  otherwise  the  defendant 
would  be  deprived  of  protection  by  the  slightest  inaccuracy 
in  the  statement  of  the  account.  When  the  petition  and 
account  were  filed,  the  costs  had  not  been  taxed;  and  the 
defendant,  therefore,  could  not  know  their  amount,  and 
could  give  no  better  statement  of  their  amount  than  the  one 
he  has  given. 

(a)  See  7  &  8  Vict.  c.  96,  8.  30.  See  a  similar  provision  in 
Insolvent  Act,  1  &  2  Vict.  c.  110,  8.  93. 
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It  is  said  that  the  defendant  is  not  entitled  to  pro- 
tection as  to  the  costs  of  the  action ;  but  they  cannot  be 
separated  from  the  judgment  debt.  This  Court  cannot 
say  how  much  is  for  the  debt,  and  how  much  for  costs. 
[Parke,  B.— Is  it  not  as  if  there  were  two  debts,  one  doe 
now,  and  one  when  the  costs  are  taxed?]  The  defendant, 
being  discharged  from  the  debt,  is  discharged  from  the  costs 
also.  Lewis  v.  Piercy  (a),  and  Brind  v.  Bacon  (&),  decided 
that  this  was  so  under  the  49  Geo.  3,  c  121,  s.  8*  [Parke?  R 
— That  is  clear ;  for  there  the  discharge  is  in  the  nature  of 
a  statutable  release,  and  the  principal  being  released,  the 
accessary  is  released  with  it;  Vansandan  v.  Cor  Me  (c). 
Here  the  discharge  is  only  a  special  protection  under  the 
act]  Why  should  not  it  be  the  same  here  ?  the  release  in 
that  case  was  not  voluntary.  [Parke,  B. — Under  the  old 
Bankrupt  Act,  the  plaintiff  could  not  prove  his  costs  under 
the  bankruptcy,  because  they  were  not  then  determined; 
and  he  could  not  afterwards  sue  for  them,  for  the  discharge, 
annulling  the  debt  itself,  annulled  them  also.]  The  objec- 
tion in  the  present  case  would  equally  hold  good  if  all  the 
property  of  the  defendant  had  been  assigned  under  the 
Bankrupt  Act,  which  would  be  manifestly  unjust 


Cur.  adv.  vult 


The  judgment  of  the  Court  was  now  delivered  by 
PaAke,  B. — In  this  case  a  rule  nisi  was  obtained  to 
discharge  the  defendant  out  of  custody,  on  the  ground  that 
he  was  protected  from  arrest  for  the  debt  and  costs  for 
which  he  was  taken  in  execution,  by  a  protection  granted 
under  the  statute  12  &  13  Vict  c.  106;  and  cause  was 
shewn,  and  the  case  fully  argued  before  my  Brothers 
Alderson,  Rolfe,  Piatt,  and  myself. 

It  appeared  on  the  affidavits,  that  on  the  12th  of 
November,  1849,  the  defendant  presented  his  petition 
to  the   Court  of  Bankruptcy  for  protection,  under  the 

(a)  1  H.  BL  29.  (c)  1  Chit  16. 

(6)  5  Taunt.  183. 
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211th  section  of  that  act,  and  on   the  same  day  had  a    L\M'AP* 
protection  Granted  to  him.     A  private   meeting  was  ap-  — 

*  .  OOUTHGATE 

pointed,  pursaaut  to  the  213th  section  for  the  20th  of  v. 

December,  of  which  fourteen  days'  notice  was  given  to  the 
plaintiff,  and  on  the  7  th  of  December,  the  account  of  debts 
due  from  him  and  his  estate  and  effects,  with  the  proposal 
for  compromise  required  by  the  214th  section,  was  filed, 
and  on  the  8  th,  a  copy  given  to  the  official  assignee.  On 
the  20th  of  December,  the  defendant  was  examined  on  oath 
at  the  private  meeting,  and  proved  the  truth  of  the  account 
Three-fifths  of  the  creditors  assented  to  the  proposed  com- 
promise, which  was  confirmed  on  the  12th,  and  the 
protection  extended  to  the  12th  of  April,  1850.  On 
the  17th  of  May,  it  was  again  extended  to  July,  and 
whilst  that  protection  was  in  force  the  defendant  was 
arrested  on  a  ca.  sa.  issued  in  this  action,  for  22£,  debt,  and 
791  14s.  3d.,  costs,  and  he  now  applies  to  be  discharged,  on 
the  ground  of  his  protection. 

The  debt  for  22£,  was  due  from  the  defendant  to  the 
plaintiff  at  the  time  of  the  defendant's  petition,  and  issue 
had  been  then  joined  in  this  action.  The  cause  was  tried 
on  the  28  th  of  November,  when  a  verdict  was  found  for  the 
plaintiff;  and  costs  were  taxed  on  the  19th  of  December, 
at  79/.  14*.  3dl,  and  judgment  signed  for  the  debt  and 
costs. 

The  account  filed  by  the  defendant  on  the  7th  of 
December,  of  his  debts  and  effects,  stated  those  due  to 
the  plaintiff  as  follows : — "  Southgate,  William,  disputed, 
has  got  judgment  for  222.  and  costs,  estimated  at  50£" 

The  question  on  these  facts  is,  whether  the  defendant  is 
entitled  to  be  discharged  as  to  the  claim  of  222.,  and  the 
costs,  or  either.  We  think  he  is  entitled  to  his  discharge 
from  both. 

This  depends  on  the  construction  of  12  &  13  Vict 
c  106,  sects.  211  to  223.  Sect  211  enables  the  debtor  to 
petition.  Sect.  214  requires  him  to  file  "a  full  account 
of  his  debts,  and  the  consideration  thereof."    Sect  215 
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requires  the  creditors  to  prove  the  debts  at  the  private 
sitting  of  the  Court,  and  the  petitioner  is  to  attend  and 
make  oath  of  the  truth  of  his  account  already  Bled,  and 
may  be  examined  thereon,  and  then,  three-fifths  of  the 
creditors  to  the  amount  of  10£,  are  to  have  the  option 
of  assenting  to,  or  dissenting  from,  the  proposed  arrange- 
ment; and  by  sect  216,  the  arrangement,  if  approved, 
shall  be  reduced  into  writing,  and  signed,  and  then  becomes 
binding  on  all  persons  who  were  creditors  at  the  date  of 
the  petition  and  who  had  notice  of  the  sittings ;  and  the 
Court  may  approve  and  confirm  it,  and  enter  it  of  record, 
and  shall  grant  to  the  petitioner  a  certificate  of  the  filing 
and  entering  of  record,  and  shall  endorse  on  such  cer- 
tificate a  protection  from  arrest,  and  the  petitioner  shall 
be  free  from  arrest  at  the  suit  of  a  person  being  a  creditor 
at  the  time  of  the  petition,  and  having  had  such  sevenl 
notices ;  with  a  proviso  that  such  protection  shall  be  valid, 
inter  alia,  against  any  creditor  whose  debt  is  not  trolj 
specified  in  the  account  filed  by  the  petitioner.  By  sect 
221,  as  soon  as  the  agreement  has  been  carried  into  effect, 
and  the  creditors  are  satisfied,  according  to  its  tenor,  the 
Court  shall  give  a  certificate,  which  shall  operate  to  all 
intents  and  purposes  as  fully  as  a  certificate  of  conformity 
under  a  bankruptcy,  with  certain  exceptions  not  material 
now  to  be  noticed. 

Upon  this  statement  of  facts  several  objections  were 
taken  to  the  defendant's  right  to  be  discharged:  firet, 
that  the  debt  was  not  truly  specified  in  the  account; 
secondly,  that  the  defendant  was  not  protected  against 
the  claim  for  costs,  because  they  had  not  arisen  until  the 
taxation,  and  after  the  account  was  filed;  and  thirdly, 
that  the  certificate  was  given  upon  an  imperfect  agreement 
of  the  insolvent  with  his  creditors,  which  could  not  be 
enforced;  and,  therefore,  that  the  protection  endorsed  on 
the  certificate  was  void 

As  to  the  first  objection,  the  debt  of  22£  is  no  doubt 
correctly  described  as  to  amount,  but  it  is  represented  to  be 
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"  disputed,"  whereas  the  verdict  shews  it  to  have  been  due.     *"+**'*£  P' 
We  think  this  makes  no  difference.     The  admission  of  the ' — 

SOUTHGATE 

insolvent  would  not  dispense  with  the  proof  of  the  debt  v. 

under  sect  215,  nor  his  "disputing"  it  render  it  necessary. 

It  was  also  contended  that  the  debt  was  not  truly 
specified,  because  at  the  time  the  defendant  swore  to  the 
truth  of  the  account,  the  judgment  had  been  signed,  and 
the  costs  taxed,  and,  therefore,  the  statement  that  the  costs 
were  uncertain  was  incorrect ;  but  it  is  clear  that  the  oath 
is  taken  to  the  correctness  as  it  stood  when  it  was  filed. 

The  second  was  the  most  important  objection.  No  debt 
accrued  with  respect  to  the  costs  until  they  were  taxed,  on 
the  19th  of  December,  and  that  debt  was  not  comprised  in 
the  account;  and  the  question  is,  whether  the  protection 
extends  to  this  debt,  which  did  not  accrue  till  after  the 
protection.  Certainly  it  would  not,  if  this  were  a  new 
distinct  debt  arising  after  the  petition ;  but  it  is  an  accessary 
only  to  the  principal  debt,  and  the  claim  for  costs  would 
certainly  have  been  barred  by  a  certificate  under  sect  221, 
as  it  certainly  would  by  a  certificate  in  bankruptcy,  though 
it  could  not  be  proved  under  the  fiat  The  certificate  under 
this  section  would  be  granted  when  the  resolution  and  assent 
should  be  carried  completely  into  effect,  and  in  the  mean- 
time it  is  highly  reasonable  that  the  petitioner  should  have 
his  person  at  liberty  to  enable  him  to  manage  his  affairs, 
and  to  secure  the  completion  of  the  arrangement  We 
think  that  the  protection  granted  under  sect  211,  has  this 
effect  The  power  of  the  commissioner  is  to  grant  a  pro- 
tection of  the  person  and  property  of  the  petitioner  from  all 
process ;  but  that,  of  course,  is  limited  to  existing  creditors 
at  the  time  of  the  petition,  as  the  petition  implies ;  sche- 
dule (A.  a.);  and  the  form  of  the  protection  given  in  this  is 
from  arrest  "  at  the  suit  of  any  person  being  a  creditor  at  the 
date  of  the  petition."  Of  course  it  applies  only  to  an 
action  as  such  creditor  for  the  then  existing  debt,  but  it 
precludes  him  from  exercising  his  right  to  arrest  in  such  an 
action,  and  it  is  only  in  such  arrest,  and  in  that  action  only, 

vol.  i.  o  o  l.  m.  &  p. 
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9.  of  opinion,  that  the  insolvent  is  to  be  discharged  from  arrest, 

as  to  both  debt  and  costs. 

The  last  objection  is,  that  the  certificate  being  founded 
on  an  incomplete  arrangement  for  the  guarantee  sanctioned 
by  the  creditors,  is  void,  as  it  expresses  no  sufficient  con- 
sideration. The  form  adopted  is  certainly  unfortunate,  and 
it  is  open  to  considerable  doubt  whether  it  would  be  valid. 
Possibly  it  may  be  supported  by  considering  the  meaning  of 
the  terras  as  addressed  to  all  the  creditors,  and  of  their  con- 
sent to  be  that  of  three-fifths;  but  be  this  as  it  may,  the 
protection  of  the  commissioners  is  still  valid  under  sect  211, 
whatever  difficulties  the  form  of  the  guarantee  may  creates* 
to  enforcing  it.  The  form  should  certainly  be  altered  for 
the  future. 

Rule  absolute. 


May  i.  Callander  v.  Howard. 

June  24. 

[In  the  Common  Pleas. 

Coram  WUde>  C.  J.,  Cresswell,  J.,  Williams,  Jl9  and 

Talfourd,  •/.] 

To  a  decla-  A  SSUMPSIT  by  drawer  against  acceptor  of  three  bills  of 
drawer  against  exchange,  for  300£,  354£,  and  278i  respectively.  TTie 
acceptor  of  a  declaration  contained  also  counts  for  goods  sold  and  de- 
change,  the  livered,  money  paid,  interest,  and  upon  an  account  stated. 

defendant  *   r  ^ 

pleaded,  that 

after  the  accruing  of  the  causes  of  action,  and  before  action  brought,  the  defendant  and  plandf 
accounted  together  concerning  the  said  causes  of  action,  and  concerning  other  claims  and  de- 
mands of  the  plaintiff  against  the  defendant,  and  of  the  defendant  against  the  plaintiff;  that 
upon  such  accounting,  a  small  sum,  to  wit,  50/.,  was  found  due  to  the  plaintiff  by  the  defends*, 
which  the  defendant  promised  to  pay ;  and  that  afterwards,  and  before  action  brought,  the 
defendant  paid  plaintiff  a  large  sum,  to  wit,  50/.,  in  full  satisfaction  and  discharge  of 
so  due  to  him. 

Held,  upon  special  demurrer,  a  good  plea. 


Callander 

v. 
Howard. 


TRINITY  TERM,    13   VICT*  563 

Fifteenth  plea  to  the  whole  declaration. — that  after  the  L.  M.&  P. 
accruing  of  the  causes  of  action  in  the  declaration  mentioned, 
and  before  the  commencement  of  this  action,  to  wit,  on,  &c, 
the  defendant  and  plaintiff  accounted  together,  and  an  ac- 
count was  then  stated  between  them  of  and  concerning  the 
said  causes  of  action,  and  of  and  concerning  certain  other 
claims  and  demands  of  the  plaintiff  against  the  defendant, 
and  certain  other  claims  and  demands  of  the  defendant 
against  the  plaintiff,  and  on  that  accounting  a  certain  small 
sum  of  money,  and  no  more,  to  wit,  the  sum  of  50/.,  was 
then  found  to  be,  and  then  was,  due  and  owing  from  the 
defendant  to  the  plaintiff;  which  sum  of  money  the  de- 
fendant then,  in  consideration  of  the  premises,  promised 
the  plaintiff  to  pay  to  him  on  request  And  thereupon 
the  defendant  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  1st  day  of  January,  1848,  paid  to 
the  plaintiff,  who  then  accepted  and  received  of  and  from 
the  defendant,  a  large  sum  of  money,  to  wit,  the  sum  of  50£, 
in  full  satisfaction  and  discharge  of  such  last  mentioned  sum 
so  due  and  owing  from  the  defendant  to  the  plaintiff  as  last 
aforesaid.     Verification. 

Special  demurrer  and  joinder* 

Channell,  Serjt,  in  support  of  the  demurrer.  The  plea 
is  bad  upon  several  grounds.  First,  it  does  not  shew  what 
the  defendant's  claims  and  demands  were,  in  respect  of 
which  an  account  was  stated;  it  is,  therefore,  consistent 
with  the  plea  that  they  were  illegal  or  unjust, — in  which 
case  the  causes  of  action  mentioned  in  the  declaration 
would  not  be  extinguished.  Further,  the  plea  does  not 
allege  that  any  debts  were  the  subject  of  the  account;  the 
words  "claims  and  demands"  are  satisfied  by  that  which 
does  not  amount  to  a  debt  It  may  therefore  be,  that  the 
account  stated  included  only  such  claims  and  demands — as, 
ex.  gr«,  for  a  trespass  or  for  an  assault — as  are  not  debts. 
The  plea  is  also  bad,  as  it  does  not  shew  that  it  was  agreed 
that  the  plaintiff's  claim  should  be  extinguished,  or  that 

o  o  2 
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Callander     r 

v,  accepted  the  507.  for  any  thing  but  in  satisfaction  of  that 

amount  of  his  claim.  The  plea  is,  in  substance,  a  plea  of 
set-off,  or  of  payment,  and  ought  to  have  been  pleaded  ai 
the  one  or  the  other;  but  in  its  present  form  it  has  blended 
both  defences.  It  is  similar  to  the  third  plea  in  LearmoeA 
v.  Grandine  (a),  which  was  said  by  Parke,  B.,  to  be  t 
tricky  plea;  but  it  ought  at  least  to  have  followed  that 
precedent,  by  averring  not  only  that  a  debt  was  due  from 
the  plaintiff  to  the  defendant,  but  also  by  stating  what  that 
debt  was  for, — as,  ex.  gr.,  for  money  lent,  money  pud,  &c; 
and  it  ought  also  to  have  stated,  as  in  that  plea,  that  the 
parties  had  accounted  concerning  that  debt,  and  that  the 
plaintiff  had  been  discharged  to  a  corresponding  amount 
Sutton  v.  Page  (A)  will,  probably,  be  relied  upon  on  the 
other  side.  The  plea  in  that  case  was,  it  is  true,  similar  to 
the  present  one,  but  no  question  arose  in  the  argument  ai 
to  its  validity.  The  plaintiff  did  not  specially  demur  to  it, 
but  replied  by  traversing  the  accounting,  not  only  con- 
cerning the  causes  of  action  in  the  declaration  mentioned, 
but  also  concerning  the  other  claims  and  demands  alleged 
in  the  plea  to  have  been  the  subject  of  account  between  the 
parties;  and  the  only  question  was,  whether  the  traverse 
was  well  taken.  That  case,  therefore,  is  no  authority  for 
the  defendant 

Crompton,  contra.  The  plea  is  good.  It  is,  in  substance, 
the  same  as  that  which  is  stated  in  Cam.  Dig*  tit.  " Pleader* 
(2  G.  1 1 ),  to  be  a  good  plea,  viz.,  "  So  to  an  assumpsit,  the 
defendant  may  plead  that,  since  the  promise  made,  he  and 
the  plaintiff  insimul  computaverunt,  et  super  compot'  ill9  ipse 
inventus  fuit  in  arrear  so  much,  which  he  has  paid."  The 
plea  is  sufficient  if  it  shews  that  there  were  cross  claims  and 

(a)  4  M.  &  W.  658. 

(6)  3  C.  B.  *04 ;  S.  C.  4  D.  &  L.  171. 


Howard. 
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one  general  accounting,  upon  which  a  balance  was  come  to     ^'Jjflt  F' 
and  paid     Parke,  B.,  in  pointing  out  the  deficiencies  of— 

.  m  Oallander 

the  plea  in  Smith  v.  Page  (a\  shews  what  is  necessary  to  v. 

make  such  a  plea  good;  and  this  plea  will  be  found  to  con- 
tain all  the  requisites  there  mentioned  by  the  learned 
Judge.  Next,  it  has  never  been  held  necessary  to  allege 
that  the  claims  and  demands  between  the  parties  were 
legal  and  just,  or  to  shew  what  they  were.  "  Claims  and 
demands"  must  mean  legal  claims  and  demands;  and  to 
set  them  all  out  on  the  plea  would  have  been  idle,  for  it 
has  always  been  considered  sufficient  to  allege  generally 
that  an  account  was  stated,  that  a  balance  was  ascertained, 
and  that  that  balance  was  paid.  Perhaps  the  last  allega- 
tion is  unnecessary  to  the  validity  of  the  plea.  If  Sutton 
v.  Page  does  not  directly  decide  that  this  plea  is  good,  it 
shews  at  least  that  it  never  occurred  to  the  counsel  or  the 
Court  that  the  plea  was  bad,  as  is  now  contended. 

With  respect  to  the  objection  that  the  plea  does  not 
shew  that  the  plaintiff's  causes  of  action  mentioned  in  the 
declaration  were  extinguished,  the  answer  is,  that  that  is 
the  very  essence  of  this  plea.  It  is  unnecessary  to  inquire 
what  is  the  principle  of  law  upon  which  the  plea  is  based, — 
whether  the  act  of  striking  a  balance  converts  the  set-off 
into  payments,  according  to  Alderson,  B.,  in  Ashby  v. 
James  (ft),  or  whether,  as  was  said  by  Bolfe,  B.,  in  the 
same  case,  it  is  a  transaction  out  of  which  a  new  considera- 
tion arises  for  a  promise  to  pay  the  balance  ; — it  is  sufficient 
to  say  that  by  coming  to  an  account,  and  striking  a  balance, 
the  parties  extinguish  the  old  debt.  "  If  A.  be  indebted  to 
B.,  and  afterwards  they  come  to  an  account  for  all  matters 
between  them,  this  is  a  discharge  of  the  debt ;"  Corn.  Dig. 
tit  "  Action  upon  the  Case  upon  Assumpsit"  (G).  [He  also 
referred  to  Scholey  v.  Walton  (c) ;  Clark  v.  Alexander  (d) ; 
Worthington  v.  Grimsditch (e) ;  Pott  v.  Clegg{f)\  Com.  Dig. 

(a)  15  M.  &  W.  683,  686.  (e)  7  Q.  B.  479. 

(b)  11  M.  &  W.  542.  (/)  16  M.  &  W.  321,  326,  327, 

(c)  12  M.  Sr  W.  510.  per  Parke,  B. 
(eft  8  Scott  N.  R.  147. 
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9. 

Howard. 


Channel^  Serjt,  in  reply. 


Cfer.  «fa.  rafc 


Talfourd,  J.,  delivered  the  judgment  of  the  Court 
(After  stating  the  pleadings,  his  Lordship  said) : — If  the 
plea  in  this  case  amounts  to  an  allegation  of  the  allowance 
of  cross  demands  upon  an  account  stated,  and  payment  of 
the  balance,  there  seems  to  be  no  doubt  but  that  it  sets  up 
substantially  a  good  defence  to  the  action.  This  appears  to 
have  been  established,  and  the  reason  of  the  doctrine  ex- 
pounded, at  a  very  early  period. 

Thus,  in  Co.  Litt.  212  b,  it  is  said,  "If  the  obligor  or 
feoffor  be  bound  by  condition  to  pay  100  markes  at  a  certaine 
day,  and  at  the  day  the  parties  do  account  together,  and 
for  that  the  feoffee  or  obligee  did  owe  20£  to  the  obligor  or 
feoffor,  that  sum  is  allowed,  and  the  residue  of  the  100 
markes  paid,  this  is  a  good  satisfaction,  and  yet  the  20£ 
was  a  chose  in  action,  and  no  payment  was  made  thereof 
but  by  way  of  retainer  or  discharge."  The  authority  cited 
for  this  passage  is  a  case  to  that  effect  in  the  Year  Book, 
11  Rich.  2,  tit  "  Barre,"  3.  43  (d),  which  is  stated  in  RoH 
Mr.  tit  "  Condition"  (E),  pi.  5,  and  translated  in  Vvl  Abr. 
tit  "  Condition"  (£  d),  pL  5 ;   where  the  reason  for  the 


<» 


(a)  2  B.  &  Ad.  328. 

(b)  l  Excb.  601. 

(c)  1  C.  B.  858. 
(A  Cited  by  Rotie  and  Viner  as 
12  R.  2,  Barr.  243."    "There 

18  no  Year  Book  of  the  reign  of 
Richard  2  in  print ;  but  Sir  Mat- 
thew Hale  says  he  had  seen  the 
entire  Years  and  Terms  of  this 
King  in  manuscript."  (Hist.  Com. 
Law,  169).  "  There  are  some 
cases  of  this  reign  to  be  found 
in  Jenkin's  Centuries;  some  in 
fCtilwey ;    some  in   Benloe,   and 


some  in  Fitzherbert's  Abridgment. 
All  these  scattered  notes  have 
been  collected  by  BeUewe"  (1m 
ans  du  Roy  Richard  le  Second), 
"  and  digested  under  heads, 
making  a  sort  of  substitute  for  a 
Year  Book  of  this  King."  Reewer* 
Hist.  qfEng.  Low,  vol.  3,  p.  218, 
4th  ed.  The  passage  referred  to 
in  the  text  is  probably  that  given 
in  Fitzherbert's  Abridgment,  folio 
148  ad  finem,  where  12  R.  2  if 
referred  to  in  the  margin. 
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decision  is  said  to  be,  that  "  this  is  all  one  as  if  the  obligor     ^  *•  *  p- 
had  paid  to  the  obligee,  and  he  had  repaid  him.     This  is 


Howard. 


Callander 

a  payment  by  way  of  retainer."  This  same  case  from  the  n  v. 
Year  Books  was  also  cited  by  the  Court  in  Hat/ford  v. 
Andrews  (a),  and  shewn  to  be  good  law:  "for  there  the 
agreement  at  the  day  to  retain  is  as  a  payment,  and 
thereby  the  obligation  is  discharged."  And  the  same  view 
was  taken  in  the  modern  cases  cited  at  the  Bar,  viz.,  by 
Alderson,  B.,  in  Ashby  v.  James  (b\  by  Parke,  B.,  in  Scholey 
v.  Walton  (c),  and  by  Tindal,  C.  J.,  in  delivering  the  judg- 
ment of  this  Court  in  Clark  v.  Alexander  (d). 

But  although  these  authorities  demonstrate  that  a  settle- 
ment of  an  account,  in  which  one  item  is  agreed  to  be  set 
off  against  another,  amounts  to  a  payment  of  the  sums  thus 
set  off,  yet  there  are  other  authorities  which  shew  that  this 
adjustment  of  the  account,  together  with  the  implied  or 
express  promise  to  pay  the  balance,  cannot  be  regarded  as 
an  extinguishment  of  the  original  debt ;  and,  consequently, 
that  it  cannot  be  set  up,  by  a  plea  in  assumpsit,  as  afford- 
ing, per  se,  a  defence  to  an  action,  but  must  be  treated  in 
pleading  as  a  payment 

A  contrary  view,  indeed,  was  taken  in  the  case  of  Milward 
v.  Ingram  (e).  There,  in  an  action  of  indebitatus  assump- 
sit, the  defendant  acknowledged  the  promises  laid  in  the 
declaration,  but  pleaded  that  afterwards,  and  before  action 
brought,  the  plaintiff  and  he  accounted  together  concerning 
divers  sums  of  money,  and  that  on  the  foot  of  the  account 
be  was  found  to  be  indebted  to  the  plaintiff  in  30*. ;  where- 
upon, in  consideration  that  the  defendant  promised  to  pay 
him  that  sum,  the  plaintiff  likewise  promised  to  release  and 
acquit  the  defendant  of  all  demands.  On  demurrer,  this 
was  held  a  good  plea.  And  North,  C.  J.,  though  he  con- 
ceded^) that,  if  there  were  but  one  debt  betwixt  the 
plaintiff  and  the  defendant,  entering  into  an  account  for 

(a)  Cro.  Eliz  697.  (*)  I  Mod.  205 ;  S.  C.  2  Mod. 

(b)  11  M.  &  W.  542.  43;  1  Freem.  195. 

(c)  12  M.  &  W.  510.  (/)  1  Mod.  206. 

(d)  8  Scott,  N.  R.  147. 
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that  would  not  determine  the  contract, — expressed  hk 
opinion  (a),  that  after  such  an  account  as  that  stated  in  the 
plea,  the  plaintiff  could  never  have  recovered  on  the  fint 
contract,  which  was  thereby  merged  in  the  account  "If 
A.,"  said  Lord  Chief  Justice  North,  "  sells  his  bone  to  B. 
for  10/.,  and  there  being  divers  other  dealings  between 
them ;  if  they  come  to  an  account  upon  the  whole,  and  R.  b 
found  in  arrear  5£,  A.  must  bring  his  insimul  computasset, 
for  he  can  never  recover  upon  an  indebitatus  assumpsit9 
And  of  the  same  opinion  were  the  other  three  justices.  But 
this  opinion  has  been  since  overruled.  Thus  in  The  Mayor 
of  Scarborough  v.  Butler  (b),  where,  in  assumpsit  for  601  for 
money  had  and  received  by  the  defendant  to  the  plaintiffs' 
use,  the  defendant  pleaded,  that  after  the  promise  he  and 
the  plaintiffs  accounted,  and  on  the  account  the  defendant 
was  found  in  arrear  to  the  plaintiffs,  allocatis  allocandis,  in 
142.  only,  which  he  tendered  and  they  refused,  and  tout  temps 
prist,  &c ;  and  the  plaintiffs  replied,  that  on  the  said  ac- 
count the  defendant  was  found  in  arrear  60/.,  absque  hoe 
that  he  was  found  in  arrear  14/.  only ;  on  which  issue  was 
joined,  and  found  for  the  plaintifis,  with  60/.  damages:  it 
was  moved  to  arrest  the  judgment,  because  it  appeared  by 
the  replication  that  there  had  been  an  accounting  on  the 
promise  declared  upon,  whereby  the  action  and  the  duty 
had  been  extinguished  by  the  account,  and  the  action 
ought  to  have  been  brought  upon  that  only.  But  the 
Court  gave  judgment  for  the  plaintiffs,  saying  that  the 
new  promise  on  the  account  was  only  a  chose  in  action, 
and  that  one  chose  in  action  could  not  be  discharged  by 
another  chose  in  action  of  the  same  nature.  Again,  in 
May  v.  King  (c\  indebitatus  assumpsit  was  brought  for 
40/.  for  work  done,  and  on  a  quantum  meruit  for  the 
same.  The  defendant  pleaded,  that  there  being  mutual 
dealing  between  the  plaintiff  and  him,  they  came  to  an 
account,  and  that  it  did  appear  on  the  account  that  the 
defendant  was  in  arrear  to  the  plaintiff  but  5/.,  which  he 


(a)  2  Mod.  44. 
(o)  3  Lev.  237. 


(c)  12  Mod.  537,  8;  S.  C.  I 
Ld.  Raym.  680. 


Callander 

9. 

Howard. 
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promised  to  pay  him ;  in  consideration  whereof  the  plain-  *~  Af.  &  p. 
tiff  did  discharge  him  of  the  said  debt  and  claim.  On 
demurrer,  this  was  held  a  bad  plea.  And  per  Holt,  C.  J., 
"  If  one  bind  himself  in  a  bond  for  the  payment  of  20£  to 
A.  by  a  day  certain ;  and  A.  buys  a  horse  of  the  obligor  of 
the  value  of  201  before  the  day,  and  then  they  two  ac- 
count together,  and  20L  is  set  and  agreed  for  the  horse ;  in 
action  brought  upon  the  bond  he  cannot  plead  the  general 
issue ;  yet  he  may  plead  solvit  ad  diem  and  must  not  plead 
it  by  way  of  account,  but  it  must  be  pleaded  according  to  the 
operation  it  has  in  law,  and  that  is  to  be  a  payment ;  and 
so  here.  As  if  tenant  for  life  grant  his  estate  to  him  in 
reversion,  it  is  a  surrender,  and  must  be  pleaded  as  such, 
and  not  by  way  of  grant ;  so  here  to  plead  this  by  way  of 
account,  when  the  operation  in  law  is  payment,  will  be  ill. 
And  per  ipsum,  if  there  be  two  dealers,  and  without 
coming  to  account  they  agree  to  be  clear  against  one 
another,  it  would  not  be  well,  without  coming  to  an  ac- 
count ;  and  the  case  quoted  out  of  the  Mod  was  the  first 
of  this  kind,  and  by  my  consent  shall  be  the  last  And  to 
plead  it  as  an  account  is  but  argumentative  of  payment, 
which  is  direct,  and  therefore  not  to  be  allowed."  On  the 
authority  of  this  case  that  of  Adderley  v.  Evans  (a),  and 
Roades  v.  Barnes  (b),  were  decided.  The  former  case  was 
assumpsit  by  an  executor  for  — /•  due  to  the  testator  for 
work  and  labour,  &c.  Plea,  that  the  testator  and  the  de- 
fendant accounted  together,  and  the  defendant  was  found 
in  arrear  122.,  and  had  paid  10£  to  the  testator,  and  the 
remaining  21  to  the  plaintiff.  And  this  was  held  a  bad 
plea  on  demurrer.  This  case  was  followed  by  that  of 
Roades  v.  Barnes,  where  in  assumpsit  the  defendant  pleaded 
a  stated  account  between  himself  and  the  plaintiff  before 
action  brought,  and  a  balance  in  favour  of  himself,  the 
defendant,  and  that  the  plaintiff  promised  to  pay  such 
balance ;  and  this  was  held  to  be  no  good  plea. 

(a)  1  Ld.  Ken.  250,  391 ;  S.  C.      Burr.  9 ;    1   W.  Bl.  65,    nom. 
Sayer  Rep.  269.  Rolls  v.  Barnes. 

(6)  1  Ld.  Ken.  391 ;  S.  C.   I 


Howa&j*. 
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Vohau  /.  Without  overruling  the  three  cases  last  mentioned  it 

: —  appears  to  us  to  be  impossible  to  deny  that  this  plea  is  bad, 

9.  unless  it,  in  effect,  sets  up  the  allowances  in  account  by 

way  of  partial  payments,  and  an  actual  payment  of  the 
residue.  It  is  not  enough  to  plead  merely  the  accounting, 
notwithstanding  the  plea  proceeds  to  aver  a  payment  of 
the  balance ;  for  although  there  was  no  such  averment  in 
the  plea  which  was  held  bad  in  May  v.  King  (a),  yet 
there  was  such  in  Adderley  v.  Evans  (b) ;  and  in  Roadies  v. 
Barnes  (c),  the  balancing  on  the  accounting  waa  in  favour 
of  the  defendant.  The  question,  therefore,  is,  whether  die 
plea  in  the  present  case  can  be  regarded  as  treating  the 
allowances  in  account  as  partial  payments. 

The  passage  cited  at  the  Bar  from  Cam.  Dig.  tit 
"  Pleader"  (2  G.  11),  and  the  case  of  Richardson  ▼.  Rick- 
man,  stated  in  Kearslahe  v.  Morgan  (d\  and  the  dictum  of 
Parke,  B.,  in  Smith  v.  Page  (e),  are  in  favour  of  the  plea. 
And  it  should  be  observed,  that  in  Adderley  v.  Evans,  and 
Rolls  v.  Barnes,  no  satisfactory  reason  is  suggested  why  die 
plea  should  not  be  regarded  as  amounting  to  a  plea  of  pay- 
ment. It  is  certainly  convenient  to  plead  it  in  the  present 
shape,  rather  than  to  plead  it  directly  as  a  plea  of  payment, 
because  it  explains  to  the  plaintiff  in  what  way  the  defend* 
ant  proposes  to  contend  that  the  payment  has  taken  place. 
And  if  it  should  be  objected,  that  the  plea  ought  to  have 
stated  with  particularity  the  counter  claims,  on  the  allowance 
of  which  it  is  intended  to  insist,  the  answer  is  that,  in  many 
cases,  the  so  doing  would  lead  to  great  and  inconvenient 
length  and  complexity  of  pleading.  On  the  whole,  there- 
fore, we  think  the  plea  is  sufficient;  and  that  our  judgment 
ought  to  be  for  the  defendant 

Judgment  for  the  Defendant 

(a)  12  Mod.  537 ;  S.  C.  I  Ld.  Burr.  9  ;  1  W.  Bl.  65  ;  nom. 
Raym.  680.  Rolls  v.  Barnes. 

(b)  1  Ld.  Ken.  250,  391 ;  S.  C.  id)  5  T.  R.  513. 
Saycr  Rep.  269.  (e)  15  M.  &  W.  686,  687. 

(c)  I  Ld.  Ken.  391  ;  S.  C    1 


TRnnrr  term,  13  vict.  571 

L.  M.&  P. 
1850. 


Batty  v.  Mrlello.  Jm*  7, 24. 

[In  the  Common  Pleas. 

Coram   Wilde,  C.  J.9  Maule,  J.f  OressweU,  J.,  and 

Talfourd,  J.] 

A  SSUMPSIT.    The  writ  was  dated  the  23rd  of  August,  The  writ  wu 

!  qaq  dated  the 23rd 

1040#  of  August 

This  cause  came  before  the  Court  on  a  special  demurrer  T°e  decUra- 
to  the  declaration,  which  was  on  promises.     It  set  forth  an  statin*  that 
agreement  by  which  it  was  agreed  by  the  plaintiff  and  the  agreed  on  the 
defendant,  that  the  defendant  and  his  wife  should,  from  the  '7*J*  M*A 

'  'to  appear  and 

17  th  of  July,  1848,  for  three  months  appear,  perform,  and  perform  for 

,t  -  !     •       .  ...  .  *  three  months 

assist  to  the  best  of  then:  ability,  as  equestrians  on  the  stage  as  an  eques- 
and  in  the  ring,  in  all  performances  and  entertainments  which  f£*  ^  t* 
might  be  produced  at  Astley's  Ampitheatre,  or  elsewhere,  th*rt*g*  in  all 

.         .  .     .       .  perfonnances 

under  the  direction  of  the  plaintiff,  in  such  parts  and  in  such  to  be  produced 

manner  as  the  plaintiff  or  his  deputy  should  require ;  and  where  under' 

should  attend  all  rehearsals  and  calls  when  so  required,  and  ^p{|£§ft 

should  conform  and  be  subject  to  the  printed  rules  and  8UC.n  PJJ1? M, , 

.  ..  .  plaintiff  should 

regulations  of  the  theatrical  establishment  of  the  plaintiff;  require,  and 

should  attend 
rehearsals 
when  required — alleged,  that  although  plaintiff  had  an  establishment  at  P.  under  his  direction 
for  equestrian  performances,  and  although  during  the  subsistence  of  the  said  agreement,  and 
before  the  expiration  of  the  three  months,  to  wit,  &c,  plaintiff  gave  defendant  notice  that  he 
required  him  to  join  plaintiff*  $  establishment  for  the  purpose  of  appearing  and  performing  in  the 
performances  to  be  produced  at  the  said  establishment  under  the  direction  of  plaintiff  ',•  and  although 
a  reasonable  time  elapsed  from  the  giving  of  such  notice  to  the  commencement  of  the  suit,  defendant 
did  not  nor  would  join  the  said  establishment  at  P.,  nor  appear  or  perform  in  the  performances 
to  be  produced. 

Held,  upon  special  demurrer,  that  as  plaintiff's  establishment  at  P.  was  alleged  to  be  "  for 
equestrian  performances,"  it  sufficiently  appeared  that  the  notice  given  to  join  plaintiff's  estab- 
lishment, was  a  notice  to  perform  "  on  the  stage  and  in  the  ring." 

Held  also,  that  the  declaration  averred  a  good  breach  of  the  promise  laid— the  promise  to 
perform  as  an  equestrian  on  the  stage  and  in  the  ring,  and  to  attend  rehearsals,  when  required 
by  the  plaintiff,  involving  an  engagement  so  to  join  an  establishment  of  plaintiff  for  equestrian 
performance,  as  to  be  ready  to  accomplish  the  objects  of  the  requisition. 

Held  also,  that  it  sufficiently  appeared — from  the  date  of  the  writ,  and  from  the  averment  that 
a  reasonable  time  had  elapsed  from  the  giving  of  the  notice  to  the  commencement  of  the  suit,— 
that  a  reasonable  time  had  elapsed  after  the  notice  and  before  the  expiration  of  the  three 
months. 


Batty 

9. 

Melillo. 
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Vobtm*  L  the  plaintiff  furnishing  two  horses  for  the  defendant  and  his 
wife,  and  they  finding  their  own  dresses  for  the  equestrian 
performances.  The  agreement,  as  recited,  further  contained 
an  undertaking  by  the  plaintiff  to  pay  the  defendant  and  his 
wife  5L  per  week  for  their  said  services,  and  a  stipulation 
that  on  any  breach  of  it,  for  which  no  forfeit  was  provided, 
the  party  breaking  it  should  pay  50L  as  liquidated  damages, 
and  the  other  party  have  the  option  of  avoiding  it 

The  declaration  having  alleged  mutual  promises  to 
perform  the  agreement,  proceeded  to  aver,  "  that  although 
plaintiff  had  an  establishment  at  Peebles,  in  that  part  of 
the  United  Kingdom  called  Scotland,  under  his  direction 
for  equestrian  performances  and  entertainments,  and  al- 
though plaintiff  was  ready  and  willing  to  furnish  two  horses 
according  to  the  said  agreement,  and  although  under  and 
in  pursuance  of  the  agreement,  and  during  the  subsistence 
of  the  agreement,  and  before  the  expiration  of  the  said 
term  of  three  months,  to  wit,  on,  &c,  plaintiff  gave  notice 
to  the  defendant  that  plaintiff  required  defendant  and  his 
wife  to  join  plaintiff's  said  establishment  at  Peebles,  under 
the  direction  of  plaintiff,  for  the  purpose  of  appearing,  per- 
forming, and  assisting  in  the  performances  and  entertain- 
ments to  be  produced  at  the  said  establishment,  under  the 
direction  of  the  plaintiff;  and  although  a  reasonable  time 
had  elapsed  after  the  giving  the  notice,  and  before  the 
commencement  of  the  suit,  for  defendant  and  his  wife  to 
join  the  said  establishment  of  plaintiff  for  the  purpose 
aforesaid,  and  although  plaintiff  has  always  been  ready  to 
perform  his  part  in  the  said  agreement,  yet  defendant  and 
his  wife  did  not  nor  would,  nor  did  either  of  them,  when 
so  required  as  aforesaid,  or  at  any  time  afterwards,  join  the 
said  establishment  of  the  plaintiff  at  Peebles  aforesaid ;  nor 
appear,  perform,  or  assist  in  the  performances  and  enter- 
tainments to  be  produced  at  the  said  establishment  of  the 
plaintiff,  but  wholly  neglected  and  refused  so  to  do,  and 
therein  failed  and  made  default"  The  declaration  further 
alleged  the  default  to  be  one  in  respect  of  which  no  forfeit 
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Batty 

9. 

Mklillo. 


was  declared  in  the  rules  referred  to ;  a  consequent  liability     L.  M.  %  P. 
of  defendant  to  plaintiff  to  pay  50£,  and  his  failure  to  pay 
that  sum. 

The  special  grounds  of  demurrer  assigned  were,  that 
the  requisition  to  defendant  and  his  wife  to  join  the  estab- 
lishment for  the  purpose  of  performing,  did  not  express  that 
they  were  to  appear  in  performances  on  the  stage  or  in  the 
ring ;  nor,  with  certainty,  that  they  were  required  to  appear 
as  equestrians,  nor  that  the  establishment  for  equestrian 
performances  was  of  such  performances  "  on  the  stage  and 
in  the  ring ;"  that  there  was  no  allegation  that  a  reasonable 
time  had  elapsed  after  giving  the  notice  and  before  the 
expiration  of  the  three  months;  that  no  promise  to  join 
the  establishment  was  alleged,  and  that  the  declaration 
shewed  no  breach  of  the  alleged  promise  (a). 

Cleasby,  in  support  of  the  demurrer. 

Prentieey  contriL 

Cur.  adv.  vult. 

Maulb,  J.,  now  delivered  the  judgment  of  the  Court 
(His  Lordship,  after  stating  the  pleadings  as  above  set 
forth,  said) : — We  have  considered  the  arguments  addressed 
to  us  in  this  case,  and  are  of  opinion  that  the  declaration 
is  good  in  substance,  and  is  not  defective  in  any  of  the 
respects  pointed  out  as  grounds  of  special  demurrer.  It 
seems  to  us  that  the  promise  to  appear  in  any  place  under 
the  direction  of  the  plaintiff  in  the  performances  described, 
in  such  parts  and  manner  as  plaintiff  should  require,  and 
to  attend  all  calls  and  rehearsals,  involves  an  engagement 
so  to  join  an  establishment  of  plaintiff  for  equestrian  per* 
formances  as  to  be  ready  to  accomplish  the  objects  of  the 
requisition ;    and   that  a  failure  to  comply  with  such   a 

(a)  The  above  statement  of  the  pleadings  is  taken  from  the  judg- 
ment. 


MSULLO. 
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F°!hk(\I       requisition,  and  a  refusal  to  assist  in  such  performances, 
— - — - — *  are  sufficiently  alleged  to  shew  a  breach  of  defendants 
v.  contract  The  objections  to  the  generality  of  the  requisition, 

as  not  stating  the  performances  intended  to  be  equestrian, 
or  on  the  stage  and  in  the  ring,  appear  to  us  unfounded ; 
for  as  the  establishment  of  plaintiff  at  Peebles  is  alleged  to 
be  "for  equestrian  performances,"  it  may  be  reasonably 
intended  that  such  were  the  performances  at  which  the 
defendant  was  required  to  assist;  and  it  cannot  be  as- 
sumed that  such  performances  were  other  than  "on  the 
stage  and  in  the  ring,9 — which  words  are  obviously  used  in 
the  agreement,  not  to  restrict  the  obligation  of  defendant, 
but  to  expound  it  as  embracing  both  modes  of  equestrian 
representation.  The  objection  that  there  is  no  averment 
that  a  reasonable  time  elapsed  after  the  notice  and  before 
the  expiration  of  the  three  months,  is  obviated  by  the 
statement  that  the  writ  was  issued  on  the  23rd  of  August, 
1848, — much  within  that  term, — and  is  supplied  by  the 
averment  that  such  time  had  elapsed  before  the  commence- 
ment of  the  suit  The  breach  substantially  shews  an  entire 
refusal  of  defendant  to  perform  his  contract,  which  would 
render  any  particular  appropriation  of  character  on  the 
plaintiff's  part  unnecessary ;  and  although  this  part  of  the 
declaration  might  have  been  more  artificially  framed,  it 
seems  to  us  that,  in  the  absence  of  any  other  objection  to 
it  than  the  general  one,  that  the  declaration  does  not  shew 
any  breach  by  defendant  of  his  promise,  it  discloses  a  good 
cause  of  action.  On  the  whole,  therefore,  our  judgment 
will  be  for  the  plaintiff. 

Judgment  for  the  Plaintiff. 
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[In  the  Exchequer  of  Pleas. 
Coram  Alderson,  B.9  and  Piatt,  2?.] 

DEBT  for  goods  sold  and  delivered,  use  and  occupation,  Toadecla- 

.  .  ration  in  debt 

and  on  an  account  stated.  the  defendant 

Plea  (a)  to  the  first  count  by  way  of  estoppel,  that  the  ^^f^L 
defendant  had  issued  a  plaint  in  the  County  Court  against  F*'»  **•*  jj* 
the  plaintiff  for  a  sum  of  10/.  6*.  8d. ;  that  the  plaintiff  had,  bad  sued  the 
upon  the  hearing,  set  up  as  a  defence,  that  the  defendant  {he  County 
was  indebted  to  him  in  the  sum  of  15L  0s.  6a\,  for  goods  ^^Jjjj^ 
sold  and  delivered,  and  had  given  notice  that  he  would,  at  the  plaintiff  had 

.  then  attempted 

hearing,  claim  to  set  off  the  15£  0$.  6d.,  against  the  debt  due  to  establish  as 

tt    ClAt    /%flP     tllA 

to  the  defendant;  that  such  proceedings  were  thereupon  claim  for  which 
had,  that  it  was  adjudged  that  the  defendant  was  not  in-  hednJJL8?^ 
debted  to  the  plaintiff  in  the  sum  of  15L  0s.  6<L,  or  any  part  ment  was  given 
thereof,  and  that  the  plaintiff  had  no  claim  against  him  in  n0w  plaintiff 
respect  thereof;  and   that  the  defendant  should  recover  o^The**- 
against  the  plaintiff  the  sum  of  10£  6s.  Ba\,  and  costs,  p{^tj?ren' 
amounting  to  5/.  15s.  4rf.,  as  by  the  record,  &c,  and  which  had  not  given 
said  judgment  is  in  full  force  and  effect     The  plea  then  his  intention 
averred  the  identity  of  the  claim  set  off,  and  of  the  debt  and  £jjjj[  £ the 
cause  of  action  in  the  said  first  count  mentioned;  con-  accordance 

with  sect.  76 

eluding  with  a  verification  by  the  record,  and  prayer  of  of  the  County 

•    j  .  Courts*  Act, 

judgment  9  &  10  Vict. 

c  95,  and 

(a)  There  was  another  plea  which  was  demurred  to.    The  de-  JJat  defendant 
fendant,  however,  on  the  argument,  elected  to  amend  it  did  not  consent 

to  his  setting 
off  the  debt. 
Held,  on  demurrer,  that  the  replication  was  a  good  answer  to  the  plea  of  estoppel,  since  it 
shewed  that  there  had  been  no  decision  in  the  County  Court  by  which  the  plaintiff  was  con- 
cluded. 
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Replication, — after  stating  the  making  of  the  rules  by  the 
Judges  for  the  regulation  of  the  practice  of  the  County 
Courts,  under  sect  78,  of  the  9  &  10  Vict,  c  95,  and 
setting  out  the  rule  17, — that  the  plaintiff  did  not  give  any 
notice  of  his  set-off  in  the  plea  mentioned  to  the  clerk  of 
the  said  County  Court,  five  clear  days  before  the  return  of 
the  summons,  as  required  by  the  said  rules;  but  therein 
made  default,  nor  did  the  defendant  consent  to  his  setting 
off  the  debt  and  sum  of  money  in  the  first  count  men- 
tioned, or  to  his  setting  up  such  set-off  by  way  of  defence 
in  the  County  Court,  Verification,  and  prayer  of  judg- 
ment. 

Special  demurrer,  and  joinder. 


Lush,  in  support  of  the  replication  (a).  The  replication 
gives  a  clear  answer  to  the  plea.  The  76th  section  of  the 
9  &  10  Vict  c.  95,  prevents  a  defendant  from  setting  off 
any  debt  or  demand  "  without  the  consent  of  the  plaintiff, 
unless  such  notice  thereof  as  shall  be  directed  by  the  rules 
made  for  regulating  the  practice  of  the  Court  shall  have 
been  given  to  the  clerk  of  the  Court;"  and  by  rule  17,  of 
the  rules  framed  by  the  Judges,  and  in  pursuance  of  the 
78th  section,  it  is  provided,  that  "  where  a  defendant 
desires  to  set  off  any  debt  or  demand  alleged  to  be  due  to 
him  by  the  plaintiff,  he  must  give  notice  thereof  in  writing 
to  the  clerk  of  the  Court,  and  deliver  to  such  clerk  two 
copies  of  a  statement  of  the  particulars  of  such  set-off,  five 
clear  days  before  the  return  of  the  summons."  As  the 
plaintiff  in  the  present  case  failed  to  establish  his  set-off 
in  the  County  Court,  because  he  had  omitted  to  give  the 
required  notice,  and  because  the  defendant  would  not 
consent  to  his  giving  proof  of  his  set-off;  the  validity  of  his 
claim  has  never  been  discussed,  much  less  decided  on  the 


(a)  Lush  began,  as  there  was  a  demurrer  to  another  plea,  arte, 
p.  575,  note. 
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merits ;  and  consequently  there  is  no  estoppel  to  prevent    L.  M.  &  P. 
the  plaintiff  from  non-suing  for  that  claim. 


Bavin,  in  support  of  the  demurrer.  The  replication 
gives  no  sufficient  answer  to  the  plea.  It  is  said,  that 
as  the  decision  in  the  County  Court  was  given  against  the 
plaintiff  only  because  he  had  omitted  to  give  the  proper 
notice  under  the  rules,  he  is,  therefore,  not  to  be  estopped 
from  suing  again  for  the  sum  which  he  sought  to  set  off. 
But,  it  is  submitted,  the  record  of  the  County  Court  is 
conclusive  against  him,  because  it  must  be  taken  to  be 
absolute  verity.  If  the  argument  of  the  plaintiff  be  correct, 
it  would  apply  equally  to  civil  and  criminal  cases,  and 
to  cases  in  the  superior  Courts,  where  any  required  form 
has  been  omitted ;  as,  ex.  gr.,  where  no  rule  to  plead  had 
been  obtained,  or  where,  in  an  action  for  the  infringement 
of  a  patent,  the  defendant  neglects  to  give  the  proper 
notice  of  objections  under  the  statute  (a).  \Alderson,  B. — 
In  a  case  of  set-off  the  matter  is  not  on  the  record. 
Suppose  a  plea  of  set-off  is  demurred  to  and  held  to  be 
bad,  would  that  be  an  estoppel  ?]  It  is  submitted  it  would. 
In  Eastmure  v.  Laws  (£),  it  was  held,  that  a  verdict 
having  been  found  against  a  defendant  upon  a  plea  of 
set-off,  he  was  estopped  from  suing  the  plaintiff  for  the 
demand  specified  in  his  plea  of  set-off.  Tindal,  C.  J., 
there  says :  "  It  has  been  urged,  that  there  is  a  hardship  in 
concluding  defendants  by  the  result  of  a  plea  of  set-off, 
while  a  plaintiff  who  fails  in  an  action  may  elect  to  be 
nonsuited,  and  bring  a  fresh  action  when  he  is  better 
prepared.  But  it  is  the  defendant's  election  to  put  such  a 
plea  on  the  record ;  and  if,  before  or  at  the  trial,  he  wishes 
it,  on  proper  terms  the  issue  may  be  withdrawn :  after  all, 
it  is  entirely  a  matter  of  his  own  election."  [Piatt,  B. — 
But  here  the  defendant  would  not  allow  the  plaintiff  to  go 
into  his  case  of  set-  off.] 

(a)  5  &  6  Win.  4,  c.  83,  8.  5. 

lb)  5  Bing.  N.  C.  444,  451 ;  S.  C.  7  Scott,  461  ;  7  Dowl.  431. 

VOL.    1.  P    P  L*    M.    &    P. 


Stanton 

0. 

Styles. 
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Lush,  in  reply,  was  stopped  by  the  Court. 


Per  Curiam. 


Judgment  for  the  Plaintiff  (a> 


(a)  Where  the  judgment  of  an 
inferior  Court  is  pleaded  as  an 
estoppel,  the  plaintiff  may  always 
shew  that  the  parties  were  not 
within  the  jurisdiction;  Briscoe 
v.  Stephens,  2  Bing.  213 ;  S.  C. 
9  Moore,  413 ;  or  that  the  prac- 
tice of  the  inferior  Court  is  bad 


in  law;  WUUams  v.  Lord  Begot, 
3  B.  &  C.  772  jS.C.5D.U 
7 1 9 ;  or  that  the  proceedings  wen 
irregular;  Prat  v.  Dixon,  Cro. 
Jac.  108 ;  Ward  ▼.  EUeun,  lb. 
261 ;  Thompson  v.  Biaekkmrst,  1 
N.  &  M.  266. 


January  li.      In  re  the  Hammersmith  Rent-Charge  Allotments, 
Jtdy*'  1364  and  1365. 


[In  the  Exchequer  of  Pleas. 

Coram  Bollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 

Piatt,  B.] 


A  writ  having    A  RULE  had  been  obtained  in  last  Michaelmas  Term, 

issued  to  toe 

sheriff  by  order  calling  upon  one  John  Holt  to  shew  cause  why  an  order, 
underUsect82  m&de  hy  Parke,  B.,  in  the  above  matter,  should  not  be 
of  the  Tithe      rescinded. 

Commutation 

Act  (6  &  7  The  following  facts  appeared  upon  the  affidavit  of  the 

requiring  him  managing  clerk  of  the  attorneys  of  the  Rev.  r.  T.  Atwood, 
jurTanTassess  v*car  °^  Hammersmith,  upon  which  the  present  rule  was 
the  arrears  of  obtained,  on  the  29th  of  September,  1848.  The  order  was 
charge,  and  made  ex  parte  by  Piatt,  B.,  for  a  writ  to  issue  to  the  sheriff 
inquisition,       of  Middlesex  to  summon  a  jury  to  assess  the  arrears  of 

the  sheriff  took 
the  inquisition. 

In  the  following  Term,  the  tenant  of  the  land  obtained  a  rule  nisi  to  set  aside  the  Judge's  order 
and  proceedings  under  it.  That  rule  being  discharged,  the  Master,  in  taxing  the  costs  of  the 
inquisition,  included  in  his  allocatur  such  costs  as  were  incurred  by  the  owner  of  the  rent-charge 
after  the  inquisition  had  been  taken,  in  resisting  the  rule  to  set  aside  the  order.  Held  (dn- 
sentiente  Parke,  B. ),  that  such  costs  were  properly  allowed  by  the  Master  as  "  costs  of  such 
inquisition." 
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rent-charge  apportioned  on  lands,   numbered   1364,  and     L.  M.&  P. 
1365,  in  the  plan  annexed  to  the  Hammersmith  apportion-  — 


ment,  of  which  John  Holt  was  the  tenant  in  possession,  Hammer. 
pursuant  to  6  &  7  Wm.  4,  a  71,  ss.  82  and  85.  The  writ  fa^£ST' 
was  accordingly  issued,  bearing  teste  on  the  29th  of  *LL0n*x*r**> 
September,  and  returnable  on  the  6th  of  November  then 
next  The  inquisition  was  taken  on  the  12th  of  October, 
and  in  the  following  Term,  a  rule  nisi  was  obtained,  on  the 
part  of  Holt,  to  rescind  the  order  of  Flatty  B.,  of  the  29th 
of  September,  and  to  set  aside  the  writ,  and  all  subsequent 
proceedings  had  thereon,  on  the  ground,  that  the  Judge 
had  no  right  to  make  the  order  ex  parte.  This  rule  came 
on  for  argument,  and  on  the  12th  of  June,  1849,  was 
discharged  (a).  Upon  attending  the  Master  for  the  pur- 
pose of  taxation,  the  bill  of  costs,  incurred  by  Mr.  Atwood 
in  the  matter,  included  such  costs  as  were  incurred  by 
him,  after  the  inquisition  had  been  taken,  in  resisting  the 
rule  to  set  aside  the  order  of  Piatt,  B.  To  the  allowance  of 
these  costs,  Holt's  attorney  objected;  the  Master,  however, 
overruled  the  objection,  and  proceeded  to  tax  the  bill,  upon 
the  principle  of  allowing  such  costs.  Holt's  attorney  took 
out  a  summons  to  review  the  taxation,  which  was  heard  on 
the  26th  of  June,  before  Mr.  Baron  Parke,  who  stated  it  as 
his  opinion,  that  no  costs  of  the  opposition  to  the  summons 
and  rule  should  be  allowed,  and  made  the  following  order : 
"  that  the  Master  do  review  his  taxation  of  costs  in  this 
matter,  by  disallowing  costs  subsequent  to  the  inquisition, 
but  allowing  up  to  it"  This  order  it  was  now  sought  to 
rescind.  It  was  sworn  that  it  was  believed  that  the  amount 
of  the  costs,  which  would  be  so  disallowed,  amounted  to  at 
least  three-fifths  of  the  whole. 

Lush  and  Bovill  shewed  cause.  The  question  is,  whe- 
ther the  costs  incurred  in  opposing  a  rule  (which  was 
afterwards  discharged)  for  setting  aside  an  order  for  a  writ 

(a)  This  case  will  be  reported  in  7  D.  &  L.  j* 

p  p  2 
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roiume  1.      0f  inquisition,  under  the  6  &  7  Wm.  4,  c  71,  8.  82  {a\  on 

'■ — *-  the  ground  that  it  had  been  improperly  obtained,  are  **  coats 

Hammer,      of  such  inquisition,"  within  the  meaning  of  that  section; 
8MChargT    and  il  is  submitted  they  arc  not     The  rule  is  clear,  that 
Allotmbnts.   where  a  rule  does  not  form  part  of  the  necessary  and  regular 
proceedings  in  the  cause,  but  is  merely  collateral  to  the 
action,  the  costs  are  not  costs  in  the  cause ;  2  Chit,  Archb. 
1388,  8th  ed.     Here  the  rule  was  strictly  collateral  to  the 
action  ;  it  was  not  a  necessary  or  regular  proceeding  in  the 
cause ;  and  if  the  owner  of  the  rent-charge  claimed  the  costs, 
he  ought,  when  the  rule  was  discharged,  to  have  applied 
to  the  Court  to  discharge  it  with   costs;  for   he  cannot 
now  claim  the  costs  as  costs  of  the  inquisition.     The  rule 
would  have  been  discharged  with  costs ;  but  having  been 
discharged   generally,  it  must   be  taken  that  it  was  dis- 
charged without  costs.     This  is,  in  truth,  an  attempt  to 
review  the  decision  of  the  Court. 


The  Attorney  General,  Hugh  Hill,  and  J.  James,  in 
support  of  the  rule.  The  statute  intended  to  give  the 
owner  of  the  rent-charge  an  easy  remedy  to  obtain  payment 
of  it ;  whereas  the  construction  contended  for  by  the  other 
side,  might,  in  a  case  where  the  rent-charge  was  a  small 
sum,  impose  upon  him  fifty  times  the  amount  of  costs  in 
attempting   to  recover   it     \Parke,  B. — Should  you   not 


•x. 


(a)  Sect.  82  enacts,  "that  in 
case  tbe  said  rent-charge  shall 
be  in  arrear,"  &c,  "  and  there 
shall  be  no  sufficient  distress/' 
&c,  "  it  shall  be  lawful  for  any 
Judge/'  &c,  "upon  affidavit," 
&c,  "  to  order  a  writ  to  be 
issued,  directed  to  the  sheriff  of 
the  county  in  which,"  &c,  "  re- 
quiring the  said  sheriff  to  sum- 
mon a  jury  to  assess  the  arrears 
of  rent-charge,"  &c,  "a  copy  of 
which  writ,  and  notice  of  the  time 
and  place  of  executing  the  same, 
shall  be  given  to  the  owner  of  the 
land,"  &c,  "  and  the  costs  of 


such  inquisition  shall  be  taxed 
by  the  proper  officer  of  the  Court ; 
and  thereupon  the  owner  of  the 
rent-charge  may  sue  out  a  writ 
of  habere  facias  possessionem, 
directed  to  the  sheriff,  command- 
ing him  to  cause  the  owner  of  the 
rent-charge  to  have  possession  of 
the  lands  chargeable  therewith 
until  the  arrears  of  rent-charge 
found  to  be  due,  and  the  said 
costs,  and  also  the  costs  of  such 
writ  and  of  executing  the  same, 
and  of  cultivating  and  keeping 
possession  of  the  lands,  shall  be 
fully  satisfied." 
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have  applied  to  the  Court  at  the  time,  to  discharge  the  rule     L*  M-  b  p- 

with  costs  ?]     According  to  the  view  which  the  owner  of — - — 

the  rent-charge  takes  of  sect  82,  he  was  entitled  to  the      Hammer- 

costs  as  "costs  of  such  inquisition,"  and,  therefore,  it  was    8  charge  " 

not  necessary  to  ask  for  them.     The  proper  rule  for  ascer-  Allotments. 

taining  what    are    costs  of   the   cause,  and  which,  it   is 

understood,  the  taxing   Masters  adopt,  is  to  see  whether 

they   are   the   costs   of   taking  or   maintaining  any   step 

necessary  to  the  existence  of  the  cause ;  for,  if  so,  they  are 

costs  of  the  cause.     It  was  necessary  for  the  existence  of 

the  inquisition,  and  for  obtaining  the  fruits  of  it,  that  the 

rule  in  question  should  be  opposed  and  discharged.     In 

Rex  v.  The  Justices  of  the  City  of  York  (a),  it  was  provided 

by  the  terms  of  a  local  act,  empowering  certain  trustees 

to  purchase  lands,  &c,  that  in  the  event  of  a  disagreement 

between  them  and  the  owners,  as  to  the  amount  to  be  paid 

for  the  lands,  a  jury  should  be  summoned,  and  that  if  the 

jury  gave  a  verdict  for  more  than  the  trustees  offered,  the 

"  costs  and  expenses"  of  summoning  and   returning  such 

jury  and  witnesses,  and  also  of  the  inquest,  were  to  be 

borne   by  the  trustees;  and  it  was  held,  that  under  the 

words  "costs  of  such  inquest,"  the  owner  was  entitled  to  the 

costs   of  the   inquiry,  including  witnesses,  attendance  by 

attorney  at  the  inquest,  conferences  and  briefs,  and  not 

merely  the  expenses  of  the  sheriff  and  jury.     Mr.  Justice 

Littledale,  in  giving  judgment,  says,  "The  28th   section 

describes  the  inquest  to  be  held,  and  points  out  what  is  to 

be  done.     All  the  expenses  incidental  to  this  proceeding 

appear  to  me  to  be  costs  of  inquest;  as  would  be  the  case 

with  costs   of  an   inquisition   or   trial."     The    Statute   of 

Gloucester,  (6  Edw.  1,  c.  1,  s.  2),  gives  only  "  the  costs  of 

his  writ  purchased ;"  but  that  has  been  held  to  extend  to  all 

the  legal  costs  of  the  cause. 

Cur.  adv.  vult 

The  learned  Judges,  having   differed  in   opinion,  now 
delivered  their  judgments  separately. 

(a)  I  A.  &  E.  828,  834 ;  S.  C.  3  N.  &  M.  685. 
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Fohttnt  i.         Platt,  B. — In   this  case  a  rule  was  obtained,  calling 
—  upon  the  owner  of  a  tithe  rent-charge  to  shew  cause  why 


Hammer,  an  order  of  my  Brother  Parke,  directing  the  Master  to 
^ChabobT"  review  his  taxation  of  costs,  by  disallowing  costs  subse- 
Allotmknts.  qUent  to  the  caption  of  an  inquisition,  under  the  6  &  7 
Wm.  4,  c  71,  should  not  be  discharged  In  September, 
1848,  in  pursuance  of  the  82nd  section  of  the  statute, 
I  had,  upon  an  affidavit  of  the  requisite  facts,  ordered  that 
a  writ  should  issue  directed  to  the  sheriff  of  the  county  of 
Middlesex,  and  requiring  him,  in  the  terms  of  that  section, 
to  summon  a  jury  to  assess  the  arrears  of  the  rent-charge, 
and  to  return  the  inquisition  thereupon  to  be  taken.  A 
writ  issued  accordingly ;  and  the  sheriff,  in  obedience  to  it, 
took  the  inquisition  in  October,  1848.  In  the  following 
Term,  the  tenant  of  the  land  obtained  a  rule  nisi  for  setting 
aside  my  order,  and  the  proceedings  taken  under  it.  That 
rule  having  been  discharged  in  Trinity  Term,  1849,  the 
Master  in  taxing  the  costs  of  the  inquisition,  had  included 
in  his  allocatur  such  costs  as  after  the  inquisition  had  been 
taken  had  been  incurred  by  the  owner  of  the  rent-charge 
in  resisting  the  rule  to  set  aside  the  order  which  had 
directed  the  writ  to  issue.  On  this  state  of  facts,  my 
Brother  Parke  made  the  order  which  the  owner  of  the 
rent-charge  seeks  to  discharge  by  the  now  pending  rule. 
The  question,  therefore,  before  the  Court  is,  whether  the 
costs  which  that  order  directed  the  Master  upon  a  review 
of  his  taxation  to  disallow,  were  part  of  "  the  costs  of  the 
inquisition"  within  the  meaning  of  the  82nd  section  of  the 
6  &  7  Wm.  4,  c  71.  By  that  section  it  is  enacted,  that  in 
case  the  rent-charge  shall  be  in  arrear  for  the  space  of  forty 
days  next  after  any  half-yearly  day  of  payment,  and  there 
shall  be  no  sufficient  distress  on  the  premises  liable  to  the 
payment  thereof,  it  shall  be  lawful  for  any  Judge  of  her 
Majesty's  Courts  of  record  at  Westminster,  upon  affidavit  of 
the  facts,  to  order  a  writ  to  be  issued,  directed  to  the  sheriff 
of  the  county  in  which  the  lands  chargeable  are  situate,  re- 
quiring the  sheriff  to  summon  a  jury  to  assess  the  arrears  of 
rent-charge  remaining  unpaid,  "and  to  return  the  inquisition 
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thereupon  taken"  to  some  one  of  her  Majesty's  Courts  of    L-  Mm  fr  p' 
law  at  Westminster,  on  a  day  therein  to  be  named,  a  copy  - 


In  re 

of  which  writ  and  notice  of  the  time  and  place  of  executing  Hammb*. 
the  same  shall  be  given  to  the  owner  of  the  land  ten  days  8MoSaE^T" 
before  the  execution  of  the  same ;  "  and  the  costs  of  such  ^w*»nm. 
inquisition  shall  be  taxed  by  the  proper  officer  of  the  Court ; 
and  thereupon  the  owner  of  the  rent-charge  may  sue  out 
a  writ  of  habere  facias  possessionem,  directed  to  the  sheriff, 
commanding  him  to  cause  the  owner  of  the  rent-charge  to 
have  possession  of  the  lands  chargeable  therewith  until  the 
arrears  of  rent-charge  found  to  be  due,  and  the  said  costs,  and 
also  the  costs  of  such  writ,  and  of  executing  the  same,  and 
of  cultivating  and  keeping  possession  of  the  lands,  shall  be 
fully  satisfied."  The  provisions  of  the  section  shew  that  the 
Legislature  intended  that  the  owner  of  the  rent-charge,  in 
resorting  to  the  remedy  therein  provided,  should  be  indem- 
nified from  all  costs  necessarily  incurred  in  realising  the 
arrears.  What,  therefore,  in  this  case,  are  "the  costs  of  the 
inquisition"  as  contemplated  by  the  statute  ?  They  must, 
at  all  events,  include  those  incurred  in  taking  the  prelimi- 
nary proceedings  prescribed  by  sect  82;  and  had  the 
controversy  with  reference  to  the  validity  of  the  order 
arisen,  and  been  decided,  between  the  making  of  the  order 
and  the  execution  of  the  inquiry,  it  could  hardly  be  doubted 
that  the  costs  incurred  in  that  controversy  would,  on  the 
same  principle,  be  included  in  the  costs  of  the  inquisition, 
which  I  understand  to  be  the  costs  of  establishing  a  valid 
inquisition,  or,  in  other  words,  of  making  good  that  position 
which  the  owner  of  a  rent-charge  must  occupy  before  he 
can  advance  towards  obtaining  possession  under  the  habere 
facias  possessionem.  What  difference  in  principle  can,  there- 
fore, exclude  the  costs  in  question  ?  The  only  difference 
between  the  two  courses  of  proceeding  is,  that  in  the  one, 
cause  is  shewn  against  the  order  before  it  is  made,  and  in 
the  other,  after.  The  taxation  of  costs  in  a  suit  affords  an 
analogy.  On  the  defendant's  omitting  to  plead  in  an  action 
of  assumpsit,  covenant,  trespass,  or  trespass  on  the  case, 
the  plaintiff,  in  Order  to  obtain  final  judgment,  must  sign 
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Volume  l.      an  interlocutory  judgment ;  and,  except  in  the  cases  in 
-  which  the  damages  depend  on  a  correct  computation  of 


Hammer,  principal  and  interest  merely,  must  execute  a  writ  of  in- 
^Chame**"  quiry.  If  the  defendant  in  such  action  should,  after 
Allotments,  omitting  to  plead,  unsuccessfully  attempt  to  set  aside  the 
interlocutory  judgment  or  the  inquiry,  and  the  plaintiff 
proceed  to  final  judgment,  the  plaintiff's  costs  of  resisting 
those  attempts  would  be  taxed  as  costs  in  the  cause;  for 
which  there  could  be  no  pretence,  unless  they  are  deemed 
to  be  costs  necessary  to  establish  in  the  one  case  the  inter- 
locutory judgment,  and  in  the  other  the  inquiry.  Both 
these  would  be  necessary  steps  in  the  suit,  and  the  plain- 
tiff's resistance  necessary  to  prevent  their  avoidance.  Tie 
costs  of  opposing  a  rule  to  set  aside  a  final  judgment  cannot, 
for  technical  reasons,  be  made  part  of  the  costs  of  the  cause; 
for  in  that  case  the  final  judgment,  which  includes  the 
taxed  costs  of  the  cause,  having  been  signed,  the  plaintiff 
could  not  have  the  costs  of  the  opposition  taxed  as  part  of 
such  costs  without  having  two  final  judgments.  The  Court, 
therefore,  usually  discharges  such  a  rule,  if  groundless,  with 
costs ;  thereby  giving  to  the  plaintiff  the  only  remedy  for 
their  recovery.  It  is  said,  that  the  costs  now  in  question 
are  not  "costs  of  the  inquisition,"  but  of  resisting  an  abortive 
attempt  to  set  it  aside;  they  may,  however,  be  more 
properly  designated  as  the  costs  of  supporting  or  establish- 
ing the  inquisition,  which,  unless  they  had  been  incurred, 
would  have  been  rendered  altogether  abortive.  Costs,  so 
indispensably  necessary  to  the  inquisition  must,  in  my 
judgment,  be  deemed  to  be  part  of  "  the  costs  of  the  inquisi- 
tion" itself,  within  the  true  intent  and  meaning  of  the  82nd 
section.  A  narrower  construction  would  evidently,  in  a 
great  majority  of  the  cases  contemplated  by  that  enactment, 
convert  what  was  intended  as  a  remedy  into  a  source  of 
grievous  loss  to  the  owner  of  the  charge,  whenever  he 
should  have  the  misfortune  to  be  opposed  to  a  litigious 
land  owner.  Upon  the  whole,  I  think  the  Master's  taxation 
was  right,  and  that  this  rule  should  be  made  absolute* 
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Alderson,  B. — This  is  a  question  as  to  the  construction     L\^'r^  P' 

of  the  6  &  7  Wm.  4,  c  71,  s.  82,  by  which,  in  case  no  suffi-  j- — ~ — 

cient  distress  be  on  the  premises  liable  to  a  tithe  rent-charge,      Hammee- 

SMITH  RknT" 

and  the  rent-charge  be  in  arrear,  the  Court  are  authorized  Charge 
to  order  a  writ  to  be  issued  requiring  the  sheriff  to  summon  LLOTMBNT8- 
a  jury  to  assess  the  arrears  and  to  return  the  inquisition  to 
the  Court  Of  this  proceeding  the  owner  of  the  land  is 
to  have  due  notice,  as  specially  provided  by  the  act  And 
on  the  inquisition  being  returned,  the  officer  of  the  Court  is 
to  tax  "  the  costs  of  the  inquisition,"  which,  with  the  rent- 
charge  in  arrear,  arc  to  become  a  charge  on  the  land,  of 
which  the  owner  of  the  rent-charge  is  to  be  put  into  pos- 
session, and  to  hold  it  till  both  are  paid. 

In  this  case,  the  writ  having  issued  ex  parte,  a  motion 
was  made  by  the  owner  of  the  land  to  set  aside  the  writ  on 
that  ground;  and  during  the  pendency  of  that  rule  the 
proceedings  under  the  inquisition  were  of  course  stayed. 
After  full  argument  that  rule  was  discharged;  and  then 
the  parties  proceeded  to  tax  the  costs  of  the  inquisition 
before  the  sheriff,  in  order  to  carry  into  effect  the  act,  as 
soon  as  this  intermediate  obstacle  to  the  judgment  of  the 
Court  and  the  writ  of  habere  facias  possessionem  given  by 
the  section,  was  removed.  And  the  question  is,  what  are 
"  the  costs  of  the  inquisition  ?"  Do  they  include  the  costs  of 
this  intermediate  motion  ?  I  think  that  the  reasonable  con- 
struction of  the  act  is  that  they  do.  If  we  are  to  construe 
the  words  literally,  "  the  costs  of  the  inquisition"  would  not 
include  even  the  costs  of  the  writ  to  the  sheriff;  for  the 
"  inquisition,"  literally,  is  only  the  matter  which  takes  place 
actually  before  him.  But  every  one  allows  that  the  costs 
of  the  writ,  without  which  the  inquisition  cannot  take  place, 
are  part  of  the  costs  of  the  inquisition.  And  the  Statute 
of  Gloucester  gives,  as  my  Brother  Parke  observes,  the  costs 
of  the  motion  for  a  new  trial  which  fails,  as  part  of  "  the 
costs  of  the  writ"  In  truth,  these  intermediate  costs  do 
not,  in  principle,  differ  from  the  costs  of  the  writ  Without 
the  writ  there  can  be  no  effectual  inquisition,  and  without 
getting  rid  of  the  intermediate  obstacle  there  can  be  no 
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Volume  l      effectual  inquisition.   If  then  the  costs  of  the  writ  are  part  of 
: —  "  the  costs  of  the  inquisition,"  the  costs  of  getting  rid  of  the 

Id  i*fi 

Hammer-      intermediate  obstacle — that  is,  the  costs  of  shewing  cause 

"^HAaoiT"  a8a*n8t  tne  ruk  in  this  case — must  be  so  too.     It  would 

Allotments,  have  been  different,  if  the  application  to  the   Court  had 

been  made  after  the  taxation  of  the  costs  of  the  inquisition; 

and  for  that  reason  the  costs  of  the  writ  of  habere  facias 

possessionem  are  expressly  given  by  the  act 

This  is  really  like  the  case  of  a  motion  for  a  new  trial 
which  fails,  the  costs  of  which  are  part  of  the  coats  of  the 
cause.  I  think,  in  cases  like  the  present,  we  ought  to  gife 
a  liberal  and  reasonable  construction,  so  as  to  effectuate,  if 
possible,  that  which  is  of  the  essence  of  practice — that 
prima  fecie  he  who  is  in  the  wrong  shall,  until  the  Court 
for  some  special  reason  relieve  him  from  the  burden,  bear 
the  costs  of  the  argument  in  which  he  has  failed.  If  there- 
fore the  party  thought  that  he  ought  not  to  pay  the  costs  of 
that  argument,  he  should  have  applied  to  the  Court  to  dis- 
charge it  without  costs :  it  is  not  for  the  party  who  succeeds 
to  ask  to  have  them.  Prim&  facie  I  think  they  are  part  of 
"the  costs  of  the  inquisition."  I  am  of  opinion  that  this  rule 
must  be  absolute ;  and  I  regret  that,  in  so  small  a  matter, 
the  parties  should  have  incurred  so  much  costs,  and  have 
been  subject  to  so  long  a  delay. 

Parke,  8. — The  question  in  this  case  turns  upon  the 
proper  construction  of  the  Tithe  Commutation  Act,  6  &  7 
Wm.  4,  c  71,  s.  82. 

After  an  inquisition  under  that  section  had  been  exe- 
cuted, there  was  an  application  made  to  the  Court,  and  a 
rule  nisi  obtained  to  set  aside  the  writ  and  subsequent  pro- 
ceedings, on  the  ground  that  the  Judge's  order  by  virtue  of 
which  it  issued  was  made  ex  parte.  That  rule  was  dis- 
charged, the  opinion  of  the  majority  of  the  Court  being 
that  the  Judge  might  proceed  ex  parte.  Nothing  was  said 
about  the  costs  of  the  application.  Afterwards,  the  tithe 
owner  had  the  costs  of  the  inquisition  taxed,  and,  as  part  of 
them,  the  Master  allowed  the  costs  of  shewing  cause  against 
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the  application  to  set  the  writ  and  subsequent  proceedings     L-  M-  b  p- 

.j  1850. 

aside.  - 


In  re 

I  made  an  order  at  Chambers  to  set  aside  the  taxation  in  Hammkb- 
that  respect,  and  disallow  those  costs.  A  rule  nisi  was  BMq^^S' 
subsequently  obtained  to  set  aside  my  order,  and  cause  Allotments. 
shewn  in  the  last  Term.  I  have  the  misfortune  again  to 
differ,  as  I  believe,  from  the  rest  of  the  Court  The  ques- 
tion is  of  importance,  not  because  the  result  will  make  any 
material  difference  as  to  the  costs  of  such  application,  but 
because,  if  the  tithe  owner's  construction  is  to  prevail,  there 
will  be  a  departure  from  the  salutary  and  now  well  esta- 
blished rule,  that  the  words  of  a  statute  are  to  be  construed 
according  to  their  ordinary  grammatical  import,  unless  that 
would  lead  to  some  absurdity,  or  inconvenience,  or  incon- 
sistency with  the  intentions  of  the  framers,  to  be  collected 
from  other  parts  of  the  act  It  is  of  little  practical  import- 
ance as  to  costs,  because,  if  my  order  was  wrong,  and  costs 
of  shewing  cause  are  to  be  taxed  as  "  costs  of  the  inquisition," 
the  party  failing  will  hereafter  take  care  to  apply  for  the 
discharge  without  costs,  and  the  Court  will  do  justice  in 
that  respect.  The  only  difference  will  be,  that  the  tithe 
owner,  if  my  order  was  right,  will  have  a  remedy  only 
when  the  rule  of  Court  gives  him  the  costs,  by  enforcing 
that  rule  against  the  party  applying;  whereas,  if  it  was 
wrong,  he  will  have  a  remedy  for  the  costs,  as  part  of  the 
costs  of  the  inquisition  against  the  land  itself,  by  holding  it 
till  they  are  paid. 

The  above  mentioned  rule  has  been  continually  acted  on 
of  late  years,  and  ought  not  to  be  departed  from.  The 
82nd  section  provides :  [his  Lordship  read  sect  82.] 

Now,  under  the  term  "  costs  of  the  inquisition,"  accord- 
ing to  its  ordinary  acceptation,  cannot  be  included  the  costs 
of  an  abortive  attempt  to  set  it  aside ;  to  include  those  you 
must  alter  the  words  "and  the  said  costs,"  as  if  they 
directed  the  costs  of  the  inquisition,  and  of  making  it  effec- 
tual, to  be  both  taxed ;  and  this  is  contrary  to  the  just 
principles  of  construction.  The  literal  construction  leads 
to  no  absurd  or  inconvenient  result     The  tithe  owner  will 
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Puxl  Bl — Tm  OKna  a  ri»  cmv  nros  spoo  d* 
f*0}*»  rrxxrwaarxx  of  at  T^k  Cfmnaiim  Act,  Si* 

ArW  an  irfjoiKiion  under  that  section  bad  been  e»- 
•rotad,  t>««e  i«  an  application  made  to  the  Court,  aid  i 
f«il*  ni*i  'obtained  to  set  aside  the  writ  and  sobeecgoent  po- 
ixMxtotw '.,  un  the  ground  thai  the  Judge's  order  by 
wtiwb  it  iwwied  was  made  ex  pane.  That  rale  wit 
riharfp'i,  tlie  opinion  of  the  majority  of  the  Court 
that  tho  Judge  iniglit  proceed  ex  parte.  Nothing  wi 
about  itM  contM  of  i  be  spplicatii 
owner  lind  tl 
I  limn, 
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the  application  to  set  the  writ  and  subsequent  proceedings     L-  M- 1 p- 
aside.  '- — 


I  made  an  order  at  Chambers  to  set  aside  the  taxation  in  Hahmeb- 
that  respect,  and  disallow  those  costs.  A  rule  nisi  was  ""c^uum" 
subsequently  obtained  to  set  aside  my  order,  and  cause  Auxman*. 
shewn  in  the  last  Term.  I  have  the  misfortune  again  to 
differ,  as  I  believe,  from  the  rest  of  the  Court  The  ques- 
tion is  of  importance,  not  because  the  result  will  make  any 
material  difference  as  to  the  costs  of  such  application,  but 
because,  if  the  tithe  owner's  construction  is  to  prevail,  there 
will  be  a  departure  from  the  salutary  and  now  well  esta- 
blished rule,  that  the  words  of  a  statute  are  to  be  construed 
according  to  their  ordinary  grammatical  import,  unless  that 
would  lead  to  some  absurdity,  or  inconvenience,  or  incon- 
sistency with  the  intentions  of  the  framers,  to  be  collected 
from  other  parts  of  the  act.  It  is  of  little  practical  import- 
ance as  to  costs,  because,  if  my  order  was  wrong,  and  cunt* 
of  shewing  cause  are  to  be  taxed  as  "  costs  of  the  inquisition," 
the  parly  failing  will  hereafter  take  care  to  apply  for  the 
discharge  without  costs,  and  the  Court  will  do  justice  iu 
that  respect.  The  only  difference  will  be,  that  the  tithe 
owner,  if  my  order  was  right,  will  have  a  remedy  ouiy 
when  the  rule  of  Court  gives  him  the  costs,  by  enforcing 
that  rule  against  the  party  applying;  whereas,  if  it  »v 
wrong,  he  will  have  a  remedy  for  the  costs,  as  pan  of  u> 
costs  of  the  inquisition  against  the  land  tUelf,  by  bvkUc  : 
till  ihey  are  paid. 

The  above  mentioned  rule  has  been  continual?  mc  w 
of  late  years,  and  ought  not  to  be  deportee  m.  1* 
82nd  section  provides :  [his  Lordship  re*tf  »e~„  r~ 

Now,  under  the  term  "  costs  of  the  iuquMciie.    seac. 
ing  to  its  ordinary  acceptation,  cann'jt  b>.  — -— —  »■  -a* 
of  an  abortive  attempt  to  set  it  atudt :  v.  nrisr-  3bp- 
>  sUct   Ae  worde   "and  trit   bait    sut.      s  _- 

j  the  costs  of  the  inquisitioL.  sir.  — »■*_     t— . 
i  be  both  taxed;  and  tuc  x  anr         j. 
i  of  construction.     Tin  jas.   im   i 
I  or  inconvenient  w^c    ao;  vu- 
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-  to  them  by  role ;  but,  on  the  other  hand,  if  those  words 


Hammer-      are  to  be  interpolated,   the  effect  will  be,  that  the  land 
^ChargsT"   owner  w^'  always  suffer  from  the  improper  application  by 
Allotments.   an  occupier,  the  costs  of  which  the  owner  will  have  to  pay. 
This  is  a  reason  for  abiding  by  the  sound  role  of  construc- 
tion above  mentioned. 

The  practice  of  taxing  the  costs  of  discharged  rules  in 
the  progress  of  a  suit,  as  part  of  the  costs  included  in  a 
judgment,  was  referred  to  as  affording  an  analogy.  Bat 
it  certainly  does  not  This  practice  is  grounded  on  the 
Statute  of  Gloucester,  which  enacts,  that  in  all  cases  where 
the  party  is  to  recover  damages,  he  shall  recover  his  u  costs 
of  the  writ  purchased,"  together  with  his  damages.  Judg- 
ment is  given  for  the  damages,  and  those  included  the  "costs 
of  the  writ  purchased,"  which,  by  a  long  course  of  construc- 
tion, has  been  held  to  mean  all  the  costs  of  the  action. 

The  judgment  is,  "  that  he  recover  his  damage  by  him 
sustained,  as  well  by  the  trespass,"  or  "grievance,"  or 
"breach  of  promise,"  as  the  case  may  be,  "  as  for  his  coste 
and  charges  by  him  about  his  suit  in  that  behalf  expended.* 
The  judgment  alone  gives  the  costs,  and  all  up  to  the  time 
of  judgment  must  be  included  in  it.  But  if  the  Statute  of 
Gloucester  had  provided  that  the  plaintiff  should  recover 
the  costs  of  the  trial  of  the  issue,  and  the  costs  of  shewing 
cause  against  a  rule  for  a  new  trial  had  always  been  taxed 
as  part  of  those  of  the  trial,  it  would  have  been  an  analogous 
case;  as  it  is,  it  is  no  authority. 

Upon  these  grounds,  I  am  of  opinion  that  my  order  was 
right 

Alderson,  B.  (a),  added. — My  Lord  Chief  Baron,  before 
he  left  the  Court,  desired  me  to  state,  that  he  concurred 
with  the  view  taken  by  my  Brother  Flatt  and  mysel£ 

Rule  absolute. 
(a)  The  Lord  Chief  Baron  had  left  the  Court  to  sit  at  nisi  prius. 
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Derby  Public  Officer  of  the  Devon  and  Cornwall         a%  27. 

—,  ,,  _.  November  4. 

Banking  Company  v.  Toll. 


[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Parke,  B.t  Alderson,  B.,  and 

Piatt,  B.] 

mJ EBT  by  the  plaintiff  as  public  officer  of  the  Devon  and  A  plea  of 
Cornwall  Banking  Company,  for  work  and  labour,  com-  thaHt'wiL 
mission,  money  lent,  money  paid,  interest,  and  upon  an  "ajmipUymd 
account  stated.  form  of  the 

Fourth  Plea.   As  to  3902. 135.,  parcel,  &c,  that  before  the  between  plain- 
accruing  of  the  causes  of  action,  &c,  to  wit,  &a,  it  was  cor-  f^an/that 
ruptly  and  against  the  form  of  the  statute,  agreed  by  and  plaintiff  should 

.  .  advance  to 

between  the  defendant  and  the  said  copartnership,  that  the  defendant,  as 
said  copartnership  should  then  and  thenceforth  and  from  quire^sums " 
time  to  time,  as  he  should  require,  lend  to  him  certain  sums  i|£J!?c<DBdin* 

cashing  de- 
fendant's cheques,  and  that  plaintiff  should  charge  at  the  rate  of  10/.  per  cent  as  interest,  and 
under  the  colour  of  commission :  it  then  averred  that  the  money  was  advanced,  and  the  usurious 
interest  was  so  charged. 

Held  good  on  special  demurrer,  though  it  stated  only  the  gross  sum  payable  for  interest  and  com- 
mission, without  alleging  how  much  was  attributable  to  each,  it  being  averred  that  the  agreement 
was  made  colourably  to  enable  the  plaintiff  to  take  more  than  5/.  per  cent. 

In  pleading  usury  it  is  sufficient  to  allege  that  it  was  "  corruptly  and  against  the  form  of  the 
statute**  agreed,  so  as  to  bring  the  case  within  12  Anne,  stat.  2,  c  16,  and  it  is  unnecessary  to 
allege  that  it  is  not  taken  out  of  the  operation  of  that  act  by  2  &  3  Vict.  c.  37. 
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of  money  of  such  amount  respectively  as  he  should  require,— 
but  so  that  all  the  said  sums,  so  to  be  lent  by  them  to  the 
defendant,  should  not,  on  the  whole,  exceed  1000/., — by 
paying  out  of  their  own  moneys,  and  over  and  above  such 
moneys  of  the  defendant  as  they  might  hold,  to  such 
persons  as  should  be  the  lawful  holder  o£  and  should 
present  to  them  for  payment,  cheques  signed  by  the  defend- 
ant; so  as  that  the  amount  of  the  said  cheques  so  to  be  paid 
out  of  their  proper  moneys  should  not  exceed  the  said  sum 
of  1000/.,  upon  certain  terms,  viz. :  that  the  said  copartnership 
should  forbear  and  give  to  the  defendant  day  and  time, 
for  the  repayment  of  all  the  said  sums,  to  wit,  until  they, 
the  said  copartnership,  should  demand  such  repayment, 
and  that  for  and  in  respect  of  such  forbearance  the  defend- 
ant should  pay  to  them,  certain  interest  and  sums  of  money 
to  be  charged  by  them  to  him,  partly  under  the  name 
of  interest,  and  partly  under  the  name  of  shift  and  chevi- 
sance  of  commission,  which  should  be  charged  to  the 
defendant  by  the  said  copartnership  in  respect  of,  and  as 
the  pretended  price,  value,  and  remuneration  of  and  for 
certain  work  that  might  or  should  be  thereafter  done  by 
the  said  copartnership  for  the  defendant,  at  a  rate  altogether 
exceeding  the  rate  of  5L>  for  the  forbearance  of  every  1001, 
for  a  year,  to  wit,  at  the  rate  of  102.  for  the  forbearance 
of  every  100/.  for  a  year;  that  afterwards  and  under,  and 
according  to  the  said  corrupt  and  unlawful  agreement,  and 
at  divers  times  after  the  making  thereof,  until,  and  at  the 
commencement  of  this  suit,  and  the  accruing  of  the  causes 
of  action,  &c,  the  said  copartnership  did  lend  in  the 
manner  aforesaid  to  the  defendant  such  sums,  as  amounted 
to  a  certain  sum,  not  exceeding  lOOOi,  to  wit,  the  sum  of 
300/.,  and  that  they  did  charge  to  him  such  illegal  and 
excessive  interest,  as  and  in  the  manner  aforesaid,  partly 
under  the  name  of  interest,  and  partly  under  the  said  name  of 
shift  and  chevisance  of  commission  as  aforesaid,  upon  the 
said  sum  so  lent  and  advanced  to  him,  that  is  to  say> 
interest  at  the  said  rate  of  lOi  for  the  forbearance  of  every 
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100/.  for  a  year,  upon  the  sums  so  advanced  and  lent  as     L-  M-  &  p- 

aforesaid,  from  the  respective  times  when  the  same  were  so  - 

lent  until  and  at  the  commencement  of  this  suit.     The 

plea  then  went  on  to  identify  the  sum  of  300/.  as  parcel  of 

the  moneys  claimed  in  the  declaration,  and  concluded  with 

a  verification. 

The  fifth  plea  was  similar  to  the  fourth,  except  that  it 
was  pleaded  only  to  the  commission  and  interest,  and 
alleged  that  there  was  an  agreement  between  the  copart- 
nership and  the  defendant  for  interest  at  15/.  per  cent, 
consisting  of  51.  per  cent,  for  interest,  and  10/.  per  cent., 
which  was  to  be  charged  under  the  colour  of  commission. 

Special  demurrer  and  joinder. 

Taprett  in  support  of  the  demurrer.  The  fourth  plea 
is  bad.  First,  it  is  too  general,  for  it  does  not  shew  with 
sufficient  certainty  that  the  transaction  was  usurious  within 
12  Anne,  stat.  2,  c.  16.  It  is  not  pleaded  to  any  par- 
ticular sum  in  the  declaration,  and  does  not  state  how  much 
is  for  money  lent  and  how  much  for  interest.  Again,  the 
amount  of  the  loan  is  mentioned  only  under  a  videlicet, 
nor  is  any  specific  sum  stated  to  have  been  charged  for 
interest,  so  that  it  does  not  appear  how  the  sum  mentioned 
in  the  commencement  of  the  plea  is  made  up.  As  these 
facts  were  within  the  knowledge  of  the  defendant  he  should 
have  stated  them  with  greater  particularity.  In  1  Wms. 
Saund.  295  a,  note  ( 1 ),  6th  ed.,  a  distinction  is  drawn  between 
actions  on  information,  and  pleas  in  bar,  where  it  is  said,  "  in 
the  latter,  it  is  necessary  to  set  forth  the  whole  matter  specially, 
because  it  lies  within  the  defendant's  own  knowledge ;  but 
in  the  former  it  is  sufficient  to  set  forth  the  corrupt  contract 
generally,  because  an  action  on  information  may  be  brought  by 
a  stranger?  referring  to  Hawkins'  Pleas  of  the  Crown,  248, 
s.  24,  fol.  ed.  So  in  the  same  note,  at  p.  295  b,  6th  ed.  "  the 
defendant  must  set  forth  the  usurious  agreement  specially,  and 
how  much  more  than  legal  interest  was  agreed  to  be  given.9* 
In  Bac.  Abr.  tit. "  Usury,"  (K.),  the  same  distinction  is  noticed, 
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and  it  is  said,  that  in  pleas  "you  must  set  forth  the  whole 
matter  especially,  because  it  lay  within  your  own  privity."  In 
Hill  v.  Montagu  (a),  a  general  plea  of  usury  was  held  ill, 
Lord  Ellenboroughy  C.  J.,  saying  "the  corrupt  contract 
ought  to  be  particularly  set  forth,  and  the  usurious  interest, 
that  the  party  may  know  what  to  answer ;"  and  Bayky,  X, 
said,  "  the  party  who  pleads  a  contract  must  set  it  out,  if  be 
be  a  party  to  the  contract  It  lies  as  much  within  the  know- 
ledge of  the  defendant  as  the  plaintiff."  A  similar  remark  is 
made  by  Tindal,  C.  J.,  in  Robson  v.  Fallows  (A),  who  adds, 
as  a  reason,  that  "  the  Court  should  see  on  the  face  of  the 
record  whether  more  than  5/.  per  cent,  has  been  obtained 
for  the  forbearance  of  a  sum  for  a  given  time."  The  aver- 
ment that  money  was  advanced  by  paying  cheques  is 
insufficient ;  it  is  not  averred  what  interest  should  be 
paid.  The  plea  ought  also  to  have  distinguished  bow 
much  was  charged  for  interest  and  how  much  for  com- 
mission, since  the  commission  may  not  have  exceeded 
the  real  value  of  the  trouble.  The  true  principle  in  these 
cases  is  laid  down  in  Bac.  Abr.  tit  "  Usury?  (C.)  (c\ 
where  a  contract  is  said  to  be  equally  usurious,  "  whether 
the  whole  be  reserved  by  way  of  interest,  or  in  part  only 
under  that  name,  and  in  part  by  way  of  rent  for  a  house, 
let  at  a  rate  plainly  exceeding  the  known  value."  To  bring 
the  contract  within  this  rule,  what  is  excess  beyond  the 
real  value  should  have  been  stated.  In  Dowries  v.  Green  (d), 
Lord  Abinger,  C.  R.,  said,  that  the  Court  would  never 
presume  that  an  agreement  was  corruptly  and  unlawfully 
made.  Bedo  v.  Sanderson  (e),  which  was  there  referred  to 
in  argument,  shews  that  a  corrupt  bargain  must  be  set  out 
with  certainty,  and  not  generally.  A  further  objection  of 
the  same  nature  is,  that  it  does  not  appear  on  this  plea  that 
the  loans  were  made  in  pursuance  of  the  contract ;  nor  is 
the  time  from  which  the  alleged  usurious  interest  was  to 


(a)  2  M.  &  S.  377,  8. 
{b)  3  Bing.  N.  C.  396. 
(c)  Vol.  8,  p.  317,  7th  ed. 


id)  12  M.  &  W.  481,  490, 
(?)  Cro.  Jac.  440.     • 
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run  stated.  In  Partridge,  qui  tain,  v.  Coates  (a),  it  was  held,  *..  M-  fr  p< 
that  the  day  on  which  the  money  is  lent,  though  under  a  - 
videlicet,  must  be  proved  strictly  as  laid  in  the  plea.  So  in 
Fox,  qui  tarn,  v.  Keeling  (b\  Lord  Denman,  C.  J.,  said, "  It 
is  clear  from  the  authorities,  that  time  is  of  the  essence  of 
all  usurious  bargains,  and  that,  in  a  declaration  alleging  such 
a  bargain,  the  date  of  the  usurious  contract  must  be  stated, 
and  must  be  proved  as  laid,  even  though  under  a  videlicet." 
These  were  cases  of  qui  tarn  actions ;  but  the  principle  is  the 
same.  [He  referred  also  to  Stephen  on  Heading,  ch.  2,  sect  4, 
rule  2].  The  mode  in  which  the  loans  were  in  fact  made 
is  also  insufficiently  alleged.  It  is  stated  with  a  generality 
which  would  be  insufficient  in  an  averment  of  the  perform- 
ance of  a  lawful  contract,  and  a  fortiori  it  is  insufficient 
to  shew  that  a  contract  Is  illegal;  Com.  Dig.  tit  "Pleader? 
(C.  58),  (C.  59),  and  (C.  60> 

Next,  the  plea  is  bad  for  not  shewing  that  the  contract 
is  not  withdrawn  from  the  operation  of  the  Statute  of  Anne, 
by  the  2  &  3  Vict  c.  37.  The  Court  will  not  presume 
illegality ;  on  the  contrary,  if  the  agreement  can  be  sup- 
ported as  legal,  the  Court  will  so  construe  it ;  Lewis  v. 
Davison  (c).  In  Turquand  v.  Mosedon  (d),  it  was  held 
that  the  averment  of  the  contract  being  "  against  the  form 
of  the  statute,"  was  not  a  sufficient  allegation  that  it  was 
illegal,  and  that  a  replication  relying  on  usury  was  bad  for 
not  alleging  either  that  the  contract  was  made  before  the 
7  Wm.#4  &  1  Vict.  c.  80,  and  2  &  3  Vict  c.  37,  came  into 
operation,  or  that  it  was  excepted  from  the  provisions  of 
those  acts. 

Bovill,  in  support  of  the  plea.  As  to  the  first  objection, 
it  is  not  necessary  that  the  pica  should  shew  how  much 
was  money  lent,  and  how  much  interest,  &c. ;  for  the  plain- 
tiff mentioned  but  one  sum  in  his  declaration,  and  the  plea 

(a)  Ry.  &  Moo.  153 ;  S.  C.  I  (c)  4  M.  &  W.  654. 

C.  &  P.  534.  id)  7  M.  &   W.  504 ;  S.  C.  9 

(6)  2  A.  &  E.  670,  677  ;  S.  C.      Dowl.  282. 
4  N.  &  M.  523. 
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1  HR  ft 

— —-— —  certainty ;  for  it  sufficiently  shews  that  the  agreement  if 
v.  illegal,  and  that  is  all  that  is  required    With  respect  to  the 

objection  that  the  plea  does  not  distinguish  how  much  of 
the  sum  was  to  be  paid  for  commission,  and  how  much  for 
interest,  it  is  impossible  that  it  should  do  so,  if  the  parties 
did  not  agree  to  distinguish  them.     Indeed,  one  of  the 
usual  circumstances  of  an  usurious  contract  is,  that  the 
usury  is  so  concealed  as  to  escape  immediate  detection. 
With  regard  to  the  averment  of  the  loan  haying  been  made, 
if  the  contract  be  shewn  to  be  illegal,  the  loan,  which  is  onlj 
the  carrying  of  it  out,  need  not  be  alleged  with  the  same 
precision.     The  same  remark  applies  to  the  want  of  an 
allegation  of  the  time  when  the  loan  was  made,  and  the 
precise  method  of  it.     [The  Court  here  intimated  that  they 
thought  the  plea  stated  the  contract  with  sufficient  certainty]. 
The  more  substantial  point,  viz.,  that  it  is  consistent  with 
the  plea  that  the  contract  was  legal  within  2  &  3  Vict.  c.  37, 
is  completely  answered  by  Thibault  v.  Gibson  (a),  which  in 
fact  decides  this  case.     It  was  there  held,  that  the  statute 
2  &  3  Vict  c.  37,  does  not  repeal  the  12  Ann.  st.  2,  c  16, 
but  takes  out  of  its  operation  all  contracts  made  usurious 
by  that  statute,  except  such  as  relate  to  land ;  and  a  count 
in  a  qui  tarn  action  for  usury,  using  the  general  words  of 
the  statute  of  Anne,  was  held  good,  though  it  did  not  shew 
that  the  contract  was  one  affecting  land.     The  same  point 
came  before  the  Court  in  Washbourn  v.  Burrows  (6),  when 
Thibault  v.  Gibson  was  cited,  and  was  recognised  as  containing 
the  true  principle,  namely,  that  where  a  statute  creating  a 
penalty  contains  an  exception  in  the  enacting  clause,  the 
plaintiff  must  shew  that  the  defendant  is  not  within  the 
exception ;  but  where  the  exemption  comes  by  way  of  pro- 
viso, either  in  a  subsequent  section  or  a  subsequent  statute, 
it  is  matter  of  defence  and  must  be  pleaded. 

Taprelly  in  reply.    Thibault  v.  Gibson  did  not  infringe 

(a)  12  M.  &  W.  88;  S.  C.  1  (b)  5   D.   &  L.    105;  S.  C.  1 

D.  &  L.  253.  Exch.  107. 


* 
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V. 

Toll. 
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the  decision  of  the  Court  in  Turquand  v.  Mosedon(a);  for  L.  M  &  P. 
in  the  latter  case  the  averment  of  usury  was  in  the  declara-  - 
tion  in  a  qui  tarn  action,  and  the  defendant  pleaded  nil 
debet  by  statute ;  so  that  the  whole  question  of  usury  or 
none  was  open  and  a  matter  of  evidence.  Parke,  B.  (4), 
expressly  says,  that  that  case  was  not  within  the  decision  in 
Turquand  v.  Mosedan. 

Cur.  ado.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Pollock,   C.   8. — This  was  an  action  for  work  and 
labour,  money  lent,  money  paid,  interest,  and  on  an  account 
stated. 

To  this  declaration  the  defendant  pleaded  several  pleas. 
By  the  fourth  plea  he  sets  up  an  agreement  by  the  plaintiff 
and  the  copartnership  represented  by  the  plaintiff,  that 
they  should  cash  the  defendant's  cheques  to  any  amount 
not  exceeding  1000/.,  and  that,  in  consideration  of  their  so 
doing,  the  defendant  should  pay  them  interest  at  a  rate 
exceeding  5/.  per  cent  per  annum,  i.  e.,  lOi  per  cent., 
partly  under  the  name  of  commission,  and  partly  under  the 
name  of  interest  The  plea  then  avers  that  the  copartner- 
ship did  cash  the  defendant's  cheques,  and  did  charge  him 
such  excessive  interest,  and  that  the  sums  so  paid  in  cashing 
the  defendant's  cheques  are  the  moneys  sought  be  recovered, 
as  money  paid  and  lent,  and  that  the  sums  sought  to  be 
recovered  for  work  and  labour  are  so  charged  for  the  com- 
mission stipulated  for  in  the  said  agreement,  and  the  interest 
sought  to  be  recovered  is  the  said  excessive  interest 

The  fifth  plea  is  substantially  the  same,  except  that  it  i6 
pleaded  only  to  so  much  of  the  plaintiff's  demand  as  relates 
to  interest  and  commission,  and  states  the  agreement  to 
have  been  a  corrupt  agreement  for  interest  at  15i  per  cent, 
i.  e.,  51.  per  cent  under  the  name  of  interest,  and  10/.  per 
cent  under  colour  of  being  charged  for  commission.  To 
these  pleas  there  are  special  demurrers. 

(a)  7  M.  &  W.  504  ;  S.  C.  9  Dowl.  282.  (6)   12  M.  &  W.  93. 
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Taprell  contended  for  the  plaintiff  that  the  agreement 
was  not  set  out  with  sufficient  certainty,  that  it  ought 
to  have  been  shewn  how  much  precisely  of  the  excess 
beyond  51.  per  cent  was  for  usurious  interest,  and  bow 
much  for  commission ;  but,  as  we  intimated  at  the  hearing, 
the  answer  to  this  is,  that  the  contract  is  stated  with  all  the 
certainty  of  which  it  is  capable.  When  parties  enter  into 
an  usurious  contract  of  this  nature,  it  is  studiously  done  in 
such  a  manner  as  to  mix  up  the  interest  and  commission  io 
one  charge,  so  as  to  make  it  impossible  to  tell  how  much  is 
attributable  to  the  one  head,  and  how  much  to  the  other. 
The  defendant  has  shewn  exactly  what  the  bargain  was, 
and  has  stated  that  the  agreement  for  the  gross  sum  to  be 
paid  for  interest  and  commission  was  done  colourably,  so  at 
to  enable  the  partnership  to  get  more  than  51  per  cent 
This,  we  think,  is  all  which  the  defendant  could  be  called 
on  to  da 

But  the  main  point  relied  on  by  the  plaintiff  was,  that 
the  plea  was  bad  for  not  having  stated,  either  that  the 
contract  was  not  entered  into  previously  to  the  2  &  3  Vict 
c.  37,  or,  if  subsequently,  that  it  related  to  land. 

But  this  objection  cannot  be  sustained.  The  case  is 
governed  by  Washbourn  v.  Burrows  (a).  It  was  there 
decided  that  a  party  setting  up  usury  as  a  defence, 
need  only  state  enough  to  bring  the  case  within  the  ope- 
ration of  the  statute  of  Anne ;  and  that  is  certainly  done 
here. 

That  statute  is  still  in  force,  and  if  the  opposite  party 
means  to  contend  that  the  case  is  one  which  is  taken  out  of 
the  operation  of  the  statute  of  Anne  by  the  statute  of 
Victoria,  the  burthen  is  on  him  to  do  so.  This  is  the  clear 
result  of  our  decision  in  Washbourn  v.  Burrows,  which 
governs  this  case ;  and  the  judgment  must,  therefore,  be  for 
the  defendant. 

Judgment  for  the  Defendant 


(a)  1  Kxch.  107. 
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In  the  matter  of  an  Arbitration  November  4, 

Between  Bbadley 

and 
The  London  and  North  Western  Railway  Company. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  1?.,  Parke,  2?.,  and  Alderson,  B.] 

J.N   this  case  there  were  cross  rules.      One  had  been  A.,  the  owner 

obtained  by  Bradley,  calling  upon  the  London  and  North  °  cre  ^0^ 

Western  Railway  Company  to  shew  cause  why  they  should  for  tho  ?ur- 

not  pay  to  him  two  sums   of  900/.   and  239/.  9s.,  pur-  railway  com. 

suant  to  a  rule  of  Court,  dated  the  7  th  of  May,  1850,  and  company  no- 

an  award  made  between  the  parties.  g  ^  g11^^ 

The  other,  which  had  been  obtained  by  the  London  and  <*•  ,8.»  ■•  26)» 

that  it  was  hit 

North  Western  Railway  Company,  called  on  Bradley  to  intention  to 
shew  cause  why  the  same   rule  of  Court  should  not   be  appoint  S.  M. 
discharged,   and    the    award    made    between   the    parties  Jj^JjJJ"^" 
be  set  aside,  upon  the  ground   that   the  arbitrator  had  that  if  forfour- 

teen  days  the 

awarded  respecting  matters  over  which  he  had  no  juris-  company  failed 

]•     •  to  appoint  an 

Action,  arbitrator,  he 

The  rule  of  Court  in  question  was  a  rule  by  which  a  sub-  J0;1/  aPPoint 

.  .  #        S.  M  to  act 

mission  to  arbitration  of  a  question  of  disputed  compensation  for  both  par. 

ties*     The 

between  Bradley  and  the  London  and  North  Western  Rail-  company  fail- 
way  Company,  under  the  Lands'  Clauses  Consolidation  Act,  JJJfj^  g^ 
1845  (8  &  9  Vict,  c  18),  was  made  a  rule  of  Court  (a),  who  made  an 

x  '  v   '     award  in  his 

favour.     The 
(a)  See  sect.  36,  by  which  the  submission  may  be  made  a  rule  of  appointment  of 

Court,  on  the  application  of  either  of  the  parties.  s*  M*»  wmcn 

ri  r  was  made  a 

rule  of  Court, 

contained  a  recital  of  the  above  notice.    The  Court  refused  either  to  enforce  the  award,  or  to 

set  aside  the  rule  of  Court  or  award. 

Semble,  that  to  entitle  a  party  to  appoint  an  arbitrator  to  act  for  both  parties,  under  the  8  &  9 

Vict.  c.  18,  s.  25,  he  should  first  appoint  his  own  arbitrator,  and  give  notice  of  such  appointment 

to  the  company  before  he  requests  them  to  appoint  their  arbitrator. 
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roium*  I.      The  rule  set  out  the  submission,  which,  after  reciting  the 

'- —  circumstances  under  which  the  dispute  had  arisen,  stated 

„.  that  Bradley  had,  under  the  powers  of  that  act,  given  notice 

a^NoRTH     t0  d*6  company  that  he  claimed  the  sum  of  125021  from 
Wbstbm*     them,  and  that  unless  they  were  willing  to  pay  that  sain, 
or  enter  into  a  written  agreement  for  that  purpose,  within 
twenty-one  days  after  receipt  of  such  notice,  the  amount  of 
compensation  should  be  settled  by  arbitration,  according  to 
the  provisions  of  the  act;  and  then  proceeded  as  follows:— 
"I,  the  said  T.  Bradley,  thereby  also  requested  and  re- 
quired the  said  company  to  nominate  and   appoint  an 
arbitrator  to  act  on  their  behalf  in  the  matter  of  the  said 
arbitration.    And  thereby  I,  the  said  T.  B.  did  further  give 
notice  to  the  said  company,  that  it  was  my  intentim  to 
nominate  and  appoint  S.  D.  Martin,  of,"  &a,  "  as  my  arbi- 
trator in  and  concerning  the  matters  aforesaid,  and  that  if 
for  the  space  of  fourteen  days  after  the  said  notice  and 
request,   the  said  company  should  fail   to  nominate  and 
appoint  an  arbitrator  to  act  on  their  behalf  as  aforesaid, 
I,  the  said  T.  B.  would  appoint  the  said  S.  D.  M.  to  act  on 
behalf  of  both  parties.     And  whereas  a  space  of  more  than 
fourteen  days,  and  more  than  twenty-one  days  has  long 
since  elapsed  after  the  said  dispute  as  aforesaid  had  arisen, 
and  after  the  said  notice  and  request  in  writing  had  been 
made  and  served  upon  the  said  company,  and   the  said 
company  have  for  the  space  of  more  than  fourteen  days, 
and  more  than  twenty-one  days  after  the  said  dispute  had 
arisen,  and  after  service  of  the  said  notice  and  request 
upon  the  said  company,  failed  and  refused  to  appoint  any 
arbitrator  in  the  said  matters  in  dispute ;  and  whereas  I, 
the  said  T.  B.  did,  by  the  said  notice  and  request  in  writing, 
appoint  the  said  S.  D.  M.  my  arbitrator  in  the  matters  in 
dispute  as  aforesaid :  Now  I,  the  said  T.  B.  do  hereby,  in 
pursuance  of  the  statute  in  such  case  made  and  provided, 
appoint  the  said  S.  D.  M.  to  act  as  arbitrator  on  behalf  of 
both  parties  in  the  said  matters  in  dispute." 
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Hoggins  and  H.  Hill  appeared  to  shew  cause  against  the 
second  rule,  and  in  support  of  the  first;  but  upon  it  being 
stated  by  the  other  side  that  there  was  an  objection  in  form 
to  the  rule  of  Court  of  the  7th  of  May,  the  Court  called 
upon 

Watson  and  Cleasby  in  support  of  the  second  rule,  to 
shew  cause  against  the  first.  The  authority  in  the  present 
case  of  both  the  arbitrator  and  the  Court,  is  derived  from 
"  the  Lands'  Clauses  Consolidation  Act,  1845,"  (8  &  9  Vict 
c.  18).  By  sect  25  of  that  act  a  power  is  given  to  parties 
who  cannot  agree  as  to  the  amount  of  compensation  to  be 
paid  under  that  or  any  special  act,  to  appoint  an  arbitrator, 
and  in  case  of  disagreement  it  is  provided,  that  "  if  for  the 
space  of  fourteen  days  after  any  such  dispute  shall  have 
arisen,  and  after  a  request  in  writing,  in  which  shall  be 
stated  the  matter  so  required  to  be  referred  to  arbitration, 
shall  have  been  served  by  the  one  party  on  the  other  party 
to  appoint  an  arbitrator,  such  last-mentioned  party  fail  to 
appoint  such  arbitrator,  then  upon  such  failure  the  party 
making  the  request,  and  having  himself  appointed  an  arbi- 
trator, may  appoint  such  arbitrator  to  act  on  behalf  of  both 
parties,  and  such  arbitrator  may  proceed  to  hear  and  deter- 
mine the  matters  which  shall  be  in  dispute."  If,  therefore, 
one  party  fails  to  appoint  an  arbitrator,  the  other  may 
appoint  for  him ;  but  he  must  appoint  his  own  first. 
Bradley  did  not  do  so.  The  notice  to  the  company  only 
states  an  intention  to  appoint  Martin,  not  an  actual  appoint- 
ment It  was,  therefore,  revocable;  and  as  that  appears 
on  the  face  of  the  rule,  the  Court  has  no  jurisdiction, 
and  the  basis  upon  which  the  application  to  carry  it 
into  effect  is  made,  fails.  The  proceeding  is  one  in 
invitum,  and  jurisdiction  should  appear  on  the  face  of  the 
rule;  Rex  v.  The  Trustees  of  the  Norwich  and  ffatton 
Road  (a). 
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Hoggins  and  H.  Hilly  contra.     There  are  two  answers 

(a)  5  A.  &  E.  563  ;   S.  C.  1  N.  &  P.  32. 


600  CASE8  ON   POINTS  OF   PRACTICE,    &C. 

Volume  i.      jq    tne   objections   raised.     First,   the  appointment   is  a 

: —  fact  recited  in  the  rule  of  Court;   and  if  incorrect,  it 

v.  should  have  been  contradicted  by  affidavit     The  recital 

aod  North     *8  consistent   with    the    fact    that   Bradley   did    property 

Western  appoint  the  arbitrator.  Secondly,  it  is  submitted  that  the 
appointment  is  sufficient  [Alderson,  8. — That  depends 
upon  whether  it  is  necessary  that  the  appointment  should 
be  communicated  to  the  other  side ;  if  it  should,  I  do  not 
think  the  appointment  can  be  considered  sufficient]  No 
such  communication  is  necessary.  [Alderson,  B. — There 
appear  to  be  two  conditions  precedent  required  by  the  act 
First,  that  an  arbitrator  should  have  been  appointed; 
secondly,  that  notice  of  the  appointment  should  have  been 
given  to  the  other  side.  Parke,  B. — The  company  should 
have  the  opportunity  of  saying  whether  they  will  accept 
the  arbitrator  appointed.]  The  section  does  not  in  terms 
require  that  the  name  of  the  arbitrator  shall  be  given  to  the 
other  side ;  and  as  other  conditions  precedent  are  mentioned, 
the  rule  expressio  unius  est  exclusio  alterius,  applies.  At 
all  events,  there  is  sufficient  doubt  as  to  the  meaning  of  the 
section  to  prevent  the  Court  from  setting  aside  the  rule  of 
Court  and  the  award ;  and  it  will  leave  the  party  to  bring 
an  action  on  the  award,  so  that  the  opinion  of  a  Court  of 
error  may  be  taken. 

Pollock,  C.  B. —  The  appointment  of  the  arbitrator 
was  not  such  as  was  intended  by  the  act.  It  was  not  one 
which  could  not  be  revoked ;  so  that  if  the  company  were 
content  with  the  arbitrator,  they  would  be  sure  of  having 
his  services.  The  rule  cannot  be  enforced,  as  this  objection 
appears  on  the  face  of  it 

Parke,  B. — We  cannot  now  set  aside  the  award.  The 
only  question  is,  whether  we  shall  set  aside  the  rule  of 
Court;  I  think  we  should  discharge  both  rules  without 
costs. 

Rules  discharged. 
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LYON8  V.  HYMAN.  November  4. 

[In  the  Exchequer  of  Pleas. 
Coram  Pollock,  C.  B.,  Parhe,  B.9  and  Alderson,  B.] 

A   RULE  had  been  obtained,  calling  upon  the  plaintiff  to  Where  a 
shew  cause  why  the  judgment  signed  in  this  action,  toge-  mmjj^ce,.. 
ther  with  the  taxation  of  costs  and  execution,  should  not  be  tMcate  to  de- 

proe  tho 

set  aside,  or  why  the  judgment  should  not  be  amended.         plaintiff  of 
The  facts,  as  they  appeared  upon  the  affidavits  and  were  ^  43  eu^ 
admitted  by  both  sides,  were  as  follows.     The  action  was  ?•  ,6,  ■**"" 
in  debt  for  wages  due  to  the  plaintiff  as  servant  of  the  signed  and 
defendant.     It  was  tried  before  the  Lord  Chief  Baron,  at  issued,  the 
Westminster,  on  the  11th  of  May,  1850,  when  the  jury  SJEJSJV 
found  a  verdict  for  the  plaintiff,  with  damages  Is.     An  oper*t^^d 
application  was  made  to  the  learned  Judge  at  the  trial  to  the  Court  will 
certify  under  the  County  Courts  Act  (9  &  10  Vict  c.  95,  it  under  par- 
8.  129,)  that  the  action  was  fit  to  be  brought  in  a  superior  cumrtanceV 
Court ;  and  this  was  granted  and  indorsed  on  the  postea ;  bJ  f6*^  , 

.  ~       ,  ,    wide  the  judg- 

but  no  other  certificate  was  then  applied  for.     On  the  29th  ment  and  exe- 

of  May,  the  plaintiff's  attorney  delivered  to  the  defendant's  piy^ejuo?11 

attorney  his  bill  of  costs,  with  an  appointment  to  tax  on  the  ooetu 

following  day.     On  the  morning  of  the  30th,  judgment  was 

signed,  but  the  costs  were  not  filled  up,  a  blank  being  left  for 

them.    At  a  later  hour  on  the  same  day  the  costs  were  taxed ; 

and  afterwards,  at  half  past  three  o'clock,  execution  issued. 

On  the  same  day,  the  attorney  took  out  a  summons,  calling  on 

the  plaintiff  or  his  attorney  to  appear  before  the  Lord  Chief 

Baron,  at  Westminster,  at  a  quarter  before  eleven  on  the 

next  day  (the  31st),  to  shew  cause  why  the  learned  Judge 

should  not  indorse  a  certificate  on  the  postea  under  the  stat 

43  Eliz.  c.  6,  &  2,  in  order  to  deprive  the  plaintiff  of  costs. 
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That  summons  was  served  on  the  plaintiff's  attorney  on 
the  30th,  but  after  judgment  had  been  signed  and  execution 
issued.  The  parties  appeared  by  their  attorneys  before  the 
Lord  Chief  Baron  on  the  31st,  and  his  Lordship  then 
certified  under  the  stat  43  Eliz.  c.  6.  The  amount  of  the 
taxed  costs  was  afterwards  inserted  in  the  judgment. 


Watson  and  Hawkins  shewed  cause.    The  judgment  and 
other  proceedings  of  the  plaintiff  are  perfectly  regular,  and 
there  is,  therefore,  no  ground  for  setting  them  aside.     The 
words  of  the  43  Eliz.  c.  6,  8.  2,  are,  if  "  it  shall  appear  to  the 
Judges  for  the  same  Court,  and  so  signified  by  the  justices 
before  whom  the  same  shall  be  tried,"  that  the  debt  or  damages 
do  not  amount  to  40*.,  then  the  Judges  "  shall  not  award 
for  costs  to  the  party  plaintiff"  a  greater  sum  than  the 
debt  or  damage  recovered.     The  certificate,  therefore,  is 
to  be  given  when  the  judgment  is  awarded,  and  not  after. 
In  Whalley  v.  Williamson  (a),  it  was  held  that  a  Judge  had 
no  power  to  revoke  a  similar  certificate  fourteen  months 
after  the  trial ;   and  in  Hippesley  v.  Lang  (b\  the  Court 
expressed  an  opinion  that  an  application  for  a  suggestion  to 
deprive  the  plaintiff  of  costs,  under  a  Court  of  Requests9 
Act,  must  be  made  promptly.     Foxall  v.  Banks  (c\  and 
Davis  v.  Cole  (rf),  will  probably  be  relied  upon  on  the  part 
of  the  defendant ;  but  neither  of  those  cases  support  the 
position  he  seeks  to  establish.    In  the  former,  the  Judge  at 
the  trial  intimated  his  intention  to  consider  whether  he 
would  certify  or  not;  and  shortly  afterwards,  when  the 
parties  were  before  him  on  a  summons,  expressed  his  in- 
tention to  certify.     The  plaintiff's  attorney  refused  to  pro- 
duce the  postea ;  and  the  Court,  on  that  ground,  allowed 
the   certificate   to  be   indorsed   afterwards.     In  Davis  v. 
Cole,  the  Judge   did  certify   by   word  of  mouth   at  the 


(«)  5  Bing.  N.  C.  200 ;  S.  C. 
7  Dowl.  253  ;  7  Scott,  135. 
(ft)  4  B.  &  C.  863. 


(c)  5  B.  &  A  536. 
(rf)  6  M.  &  W.  624  ;  S.  C.  8 
Dowl.  732. 


Lyons 
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Hyman. 
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trial,  but  the  officer  neglected  to  indorse  the  certificate.     ^".^J  P* 
That  was  a  mere  correction  of  a  misprision  of  the  clerk. 

BramweU  and  Lush,  in  support  of  the  rule.  It  is  true, 
when  the  certificate  was  indorsed,  judgment  had  been 
signed  for  the  debt;  but  it  had  not  been  signed  for  the 
costs,  which  had  not  been  taxed,  and  a  blank  was  left  for 
them.  [Parke,  B. — The  plaintiff  was  quite  regular  in 
signing  judgment]  Even  so,  the  Court  will  set  it  aside 
upon  payment  of  costs,  in  the  same  way  as  they  set  aside 
judgment  signed  for  want  of  a  plea,  upon  an  affidavit  of 
merits,  or  to  enable  a  suggestion  to  be  entered  to  deprive 
the  plaintiff  of  costs  under  the  County  Courts  Act;  for 
the  defendant  has  not  been  guilty  of  any  laches. 

Per  Cuhiam. 

Rule  absolute  for  setting  aside  the  judgment 
and  subsequent  proceedings,  upon  pay- 
ment of  costs. 
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A  prisoner 
who  conducts 
in  person  an 
action  in  which 
he  is  plaintiff, 
is  not  entitled 
to  a  habeas 
corpus  to  bring 
him  up  to  the 
Judge's  Cham- 
bers to  oppose 
a  summons  for 
leave  to  plead 
several  mat- 
ters, unless 
the  Judge,  in 
his  discretion, 
think  that 
there  is  an 
urgent  neces- 
sity for  his 
presence. 


Ford  t>.  Sir  James  Graham,  Bart. 

[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.,  Maule,  J.,  Williams,  •/.,  and 

Talfourd,  •/!] 

fvdf.  W.  HOGGINS  moved  for  a  rule,  calling  on  the 
defendant  to  shew  cause  why  an  order  of  Maule,  J.,  giving 
the  defendant  leave  to  plead  several  matters,  should  not  be 
set  aside. 

The  action  was  commenced  in  June  last,  and  was 
brought  against  the  defendant,  late  Secretary  of  State  for  the 
Home  Department,  for  a  trespass  committed  on  the  plain- 
tiff in  removing  him  against  his  will  from  a  ward  in  the 
Queen's  Prison,  in  which  he  had  been  lodged  under  a  ca»  sa,, 
to  another  ward.  The  defendant  having  taken  out  a  sum- 
mons before  Maule,  J.,  for  leave  to  plead  several  matters, 
the  plaintiff  applied  by  counsel  to  the  same  learned  Judge 
for  a  habeas  corpus  to  bring  him  up  to  the  Judge's  Cham- 
bers, to  shew  cause  against  the  summons ;  and  supported  the 
application  by  an  affidavit,  stating  that  he  did  not  intend 
employing  an  attorney  to  conduct  the  action,  and  that  he 
had  valid  objections  against  the  defendant  being  permitted 
to  plead  several  matters.  His  Lordship  refused  the  appli- 
cation ;  but  as  the  plaintiff  had  not  attended  the  summons 
of  the  defendant,  he  granted  the  latter  a  second  summons, 
and  upon  hearing  it  made  the  order  which  it  was  now  sought 
to  rescind.  The  plaintiff's  affidavit,  after  setting  forth  the 
above  facts,  stated  that  he  had  not  employed  any  attorney 
or  agent  to  conduct  the  action,  and  he  believed  that  be 
could,  if  brought  up,  shew  good  cause  against  the  defend- 
ant's application  for  leave  to  plead  several  matters. 


A.  W.  Hoggins.  Under  the  circumstances,  the  plaintiff 
was  entitled  to  a  habeas  corpus.  He  had  a  right  to  bring  an 
action,  and  was  not  bound  to  employ  an  attorney  to  conduct 


Graham. 
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it  for  him.  To  refuse  him  the  liberty  necessary  for  enabling     L*  M-  ¥  P> 

him  to  conduct  his  case  was  a  denial  of  justice.     In  Clarke 

J  Ford 

v.  Smith  (a),  the  Court  intimated  their  willingness  to  grant  ». 

a  habeas  corpus  to  a  prisoner  to  bring  him  up,  in  order  that 
he  might  be  present  upon  the  discussion  of  a  rule,  when 
they  saw  a  necessity  for  his  presence.  Here  the  plaintiff's 
presence  at  the  Judge's  Chambers  was  clearly  necessary. 
In  the  present  case  the  Court  ought  especially  to  afford  its 
assistance  to  the  plaintiff,  as  the  action  was  brought  in 
respect  of  that  very  imprisonment  which  disabled  him  from 
attending  at  Chambers. 

Jervis,  C.  J. — The  question  is  one  altogether  for  the 
discretion  of  the  Judge ;  and  unless  he  saw  a  very  pressing 
necessity  for  the  plaintiff's  attendance  at  Chambers,  he  was 
right  in  refusing  the  application. 

Maule,  J. — When  this  case  came  before  me  at  Cham- 
bers, my  view  of  it  was  this :  A  person,  in  prison  for  debt, 
brings  an  action,  and  then  comes  to  me  and  says,  "  Give 
me  a  habeas  corpus  as  often  as  I  want  it  for  the  purpose  of 
conducting  the  action."  I  looked  into  the  authorities,  and 
it  seemed  to  me  he  had  no  right  to  what  he  demanded. 
In  contemplation  of  law,  a  man  in  prison  is  put  into  a 
situation  of  considerable  inconvenience ;  and  if  he  was  to 
be  let  out  to  conduct  his  business, — whether  that  business 
happened  to  be  an  action  at  law  or  anything  else, — his 
creditor  would  have  little  chance  of  getting  his  money. 
Clarke  v.  Smith  shews  that  there  must  be  some  special 
reason  to  induce  the  Court  to  grant  such  an  application. 
If  we  were  to  grant  a  habeas  corpus  in  this  case,  we  should 
next  have  applications  for  a  habeas  corpus  to  enable  a 
prisoner  to  go  to  an  election,  or  a  race,  or  a  regatta,  or 
wheresoever  else  he  might  have  business. 

Rule  refused. 

(a)  3  C.  B.  982. 
VOL.   I.  R   R  L.    M.    &   P. 
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Hawker,  Appellant,  v.  Field,  Respondent. 


In  order  to 
remove  into 
this  Court  an 
order  of  quar- 
ter sessions  for 
the  purpose  of 
enforcing  it 
under  the 
12  &  13  Vict, 
c.  45,  s.  18,  it 
it  not  neces- 
sary that  a 
writ  of  cer- 
tiorari should 
issue;  the 
simple  order 
of  this  Court 
being  sufficient 
for  that  pur- 
pose. 


[Bail  Court     Coram  Patteson,  J7] 

%J  NT  HANK  moved  to  remove  an  order  of  justices  in 
sessions  of  the  county  of  Warwick,  ordering  the  payment  of 
the  costs  of  an  unsuccessful  appeal  against  a  bastardy  order, 
into  this  Court,  for  the  purpose  of  being  enforced  as  a  rule 
of  this  Court,  under  the  1 2  &  1 3  Vict  c.  45,  s.  1 8.    The  officers 
in  the  Crown  Office  conceive  that  the  proper  mode  of  remov- 
ing an  order  of  quarter  sessions  into  this  Court  under  the  above 
section  is  by  writ  of  certiorari,  and  that  the  order  of  the 
Court  there  mentioned  is  introduced  merely  for  the  purpose 
of  ordering  such  a  writ  to  issue.     It  is  submitted,  however, 
that  that  impression  is  erroneous.    The  18th  section  enacts, 
that  "  in  all  cases  where  any  order  shall  be  made  by  any 
Court  of  general  or  quarter  sessions,"  "  it  shall  be  lawful  for 
the  Court  of  Queen's  Bench,  or  for  any  Judge  of  the  Court 
at  Chambers,  either  in  Term  or  Vacation,  upon  the  applica- 
tion," &c, "  to  order  and  direct  such  order"  "  to  be  removed 
into  the  said  Court  of  Queen's  Bench,"  &c.    It  is  true,  that 
the  common  law  mode  of  removing  a  judgment  or  order  of 
an  inferior  tribunal  into  this  Court  is  by  a  writ  of  certiorari; 
but  now  the  statute  has  directed  that  the  removal  shall  be 
effected,  in  all  cases  like  the  present,  by  an  order,  which,  it 
is  submitted,  obviates  the  necessity  and  expense  of  a  writ  of 
certiorari.     [Patteson,  J. — In   Reg.  v.  Justices  of  Devon- 
shire (a),  my  Brother   Wightman  seems  to  have  thought 
that  the  proper  mode  of  proceeding  under  this  section  was 
for  the  Court  to  order  a  writ  of  certiorari  to  issue.]     The 
question  does  not  appear  to  have  been  much  discussed  in 
that  case.     The  stat.  1  &  2  Vict.  c.  110,  s.  22,  enacts,  that 


(a)  Ante,  p.  520. 


Field. 
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where  "final  judgment  shall  be  obtained"  "in  any  inferior     L*  M.  fr  P- 

Court  of  record,"  and  "  where  any  rule  or  order  shall  be  — — ' — 

.  -i       Hawker 

made  by  any  such  inferior  Court  of  record  as  aforesaid        _  ». 

whereby  any  sum  of  money,"  &c.  "  shall  be  payable,"  "  it 

shall  be  lawful  for  the  Judges  of  any  of  her  Majesty's 

superior  Courts  of  record,"  &c,  "  upon  the  application," 

&c,  "  to  order  and  direct  the  judgment,"  or  "  the  rule 

or  order,"  &c,   "to   be  removed  into   the   said  superior 

Court,"  &c     The  practice  under  this  statute  has  been  to 

consider  the  order  of  the  Court  or  Judge  as  sufficient  to 

remove  the  judgment,  &c.  into  this  Court,  without  any 

writ  of  certiorari     It  is  true,  that  under  the  former  statute 

as  to  removing  judgments  from  inferior  Courts  (19  Geo.  3, 

c  70,  s.  4),  the  practice  was  to  issue  a  writ  of  certiorari; 

but  the  language  of  that  act  was  different,  enacting  that 

any  of  the  superior  Courts  should  "cause  the  record  of  the 

said  judgment  to  be  removed  into  such  superior  Courts," 

&c.    Here  the  Legislature  seem  to  intend  that  the  statutory 

order  should  have  the  same  effect  as  the  common  law  writ 

of  certiorari ;  and  the  practice  under  the  1  &  2  Vict.  c.  1 10, 

s.  22,  where  the  words  are  similar,  offers  a  strong  analogy. 

Patteson,  J.,  referred  to  Reg.  v.  Gamble  (a),  cited  in  a 
note  to  Reg.  v.  Justices  of  Devonshire. 

Cur.  adv.  vult. 

Patteson,  J. — I  have  considered  this  application  and 
spoken  to  several  of  the  Judges,  and  we  think  that  the 
terms  of  the  act  of  Parliament  are  sufficient  to  introduce  a 
new  practice,  and  that  no  writ  of  certiorari  is  necessary. 

Rule  accordingly  (b). 

(a)  16  M.  &  W.  384, 395,  et  seq.  Bench,  or  for  any  Judge  of  that 

(b)  The  12  &  13  Vict.  c.  45,  Court  at  Chambers,  either  in 
s.  18,  enacts,  that  "  it  shall  be  Term  or  Vacation,  upon  the  ap- 
lawful  for  the  Court  of  Queen's  plication  of  any  person  entitled 

R   R  2 
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to  enforce  such  order,  and  upon 
the  production  of  a  copy  of  such 
order  under  the  hand  of  the 
clerk  of  the  peace  or  his  deputy, 
and  of  proof  of  refusal  or  neglect 
to  obey  such  order,  to  order  and 
direct/'  &c.  By  analogy  to  the 
practice  under  the  1  &  2  Vict. 
c.  110,  8.  22,  it  would  seem  that 
the  above  motion  is  more  pro- 
perly the  subject  of  an  application 
to  a  Judge  at  Chambers ;  that  it 
should  be  made  upon  the  pro- 
duction of  a  copy  of  the  order  of 
sessions,  and  on  an  affidavit  veri- 
fying the  signature  of  the  clerk 
of  the  peace  thereto.  (See  Chit. 
Forms,  p.  569,  forms  6,  7,  8,  5th 
ed).  The  affidavit  should  also, 
it  seems,  state  the  application  to 


be  by  or  on  behalf  of  A.  B.,  and 
that  he  is  the  person  entitled 
to  enforce  the  order,  and  that 
there  has  been  a  refusal  or  neg- 
lect to  obey  it  The  "  refusal  or 
neglect"  can  only  take  place,  it 
is  apprehended,  after  a  formal 
demand,  as  in  cases  of  attach- 
ment ;  and  it  is  proper  that  this 
should  be  so,  as  when  the  order 
is  removed  into  this  Court,  if  it 
be  for  the  payment  of  a  sum  cer- 
tain, (and  the  analogy  between 
the  present  section  and  that  in 
the  1  &  2  Vict  c.  110,  to  the 
same  effect  exists),  a  fi.  fa.  may 
issue  at  once  against  a  party's 
goods,  or  a  ca.  sa.  against  his 
person,  without  further  warning. 


November  8. 


Dunn  v.  West. 


[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.9  Maule,  J.9   Williams,  J.,  and 

Talfourd,  J.] 

I  HIS  rule,  which  bad  been  obtained  bv  Messrs.  Robinson 
and  Haynes,  the  plaintiff's  attorneys,  called  upon  the  plain- 
tiff and  the  assignees  of  his  estate  and  effects,  and  upon  the 

arbitrator  (the 

costs  of  the  action  to  abide  the  event  of  the  award),  he  directed  that  a  verdict  should  be  entered 
for  the  defendant  in  the  cause,  and  found  that  3002.  were  due  from  defendant  to  plaintiff  in 
respect  of  the  matters  in  difference ;  be  also  directed  that  that  sum  should  be  paid  by  defendant 
to  plaintiff  at  a  certain  time  and  place,  at  which  same  time  and  place  he  ordered  the  plaintiff  to 
pay  the  defendant  his  costs  of  the  action.  The  plaintiff  having  occorae  bankrupt,  the  defendant 
paid  to  the  plaintiff's  attorneys  the  difference  between  the  sum  which  he  was  ordered  to  pay, 
and  that  which  he  was  to  receive. 

The  Court  refused,  upon  an  application  by  the  plaintiff's  attorneys,  to  give  effect  to  their 
lien  by  ordering  the  defendant  to  pay  them  the  residue. 

Pending  the  arbitration,  the  plaintiff  assigned  to  his  attorneys  the  debt  due  to  him  from  the 
defendant     Whether  the  attorneys,  upon  such  assignment,  lost  their  lien,  qvare. 


A  cause  and 
all  matters  in 
difference 
having  boen 
referred  to  an 
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defendant,  to  shew  cause  why  the  defendant  should  not  pay     L*  M-m  *"  p- 
to  them,  the  said  Messrs.  Robinson  and  Haynes,  the  sum  — — — " — 
of  180/.,  being  the  balance  of  a  sum  of  303t  15*.  __t>. 

The  following  facts  appeared  upon  the  affidavits.     The 
action  was  commenced  in  October,  1849,  and  was  brought  to 
recover  a  sum  of  200£,  which  was  to  become  due  upon  fixing 
the  first  floor  of  a  house  erected  on  the  defendant's  land  at 
Winchelsea.     The  defence  was,  that  the  first  floor  was  not 
fixed  when  the  action  was  brought.     At  the  trial,  on  the 
27th  of  November,  1849,  a  verdict  was  taken  for  the  plain- 
tiff, subject  to  the  award  of  an  arbitrator,  to  whom  the  cause 
and  all   matters   in  difference   between  the  parties  were 
referred.     By  the  order  of  reference  it  was  directed  that 
the  taxed  costs  of  the  action  should  abide  the  event  of  the 
award,  and  that  the  costs  of  the  reference  and  award  should 
be  in  the  discretion  of  the  arbitrator.     On  the  30th  of 
January,  1850,  the  plaintiff's  attorneys  gave  the  defendant 
notice  that  their  client  had  assigned  to  them  absolutely  the 
debt  due  to  him  from  the  defendant     On  the  20th  of 
February,  the  arbitrator  made  his  award,  and  thereby,  after 
finding  that  the  first  floor  to  be  erected  by  the  plaintiff  had 
not  been  completed  as  in  the  declaration  alleged,  he  ordered 
that  the  verdict  for  the  plaintiff  should  be  set  aside  and 
entered  for  the  defendant;  and  awarded  that  there  was 
due  from  the  defendant  to  the  plaintiff,  in  respect  of  all 
claims,  demands,  &c.  in  respect  of  the  matters  in  difference, 
303/.  155.,  after  allowing  the  defendant  all  claims,  demands, 
&c  which  he  had  against  the  plaintiff;  "which  said  sum 
of  money,"  the  award  proceeded  to  state,  "  I  do  hereby 
award,  order  and  direct  shall  be  paid  by  the  said"  defend- 
ant "  to  the  said"  plaintiff  "  on  the  11th  day  of  March  next, 
between  the  hours  of  two  and  three  o'clock  in  the  afternoon 
of  the  same  day,  at  the  office  of  Messrs.  Robinson  and 
Haynes;  and  that  at  the  same  time  and  place  the  said" 
plaintiff  "shall   pay   Messrs.   Church   and   Langdale,   on 
account    of  the"   defendant,  "the   costs   which,    by    the 
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terms  of  the  order  of  reference,  are  to  abide  the  event 
of  my  award, — such  costs  in  the  mean  time  to  be  taxed 
by  the  proper  officer.9'  The  award  then  directed  that 
each  party  should  bear  his  own  costs  of  the  reference, 
and  that  the  plaintiff  should  pay  those  of  the  award 
The  plaintiff  shortly  after  the  date  of  the  award  became 
bankrupt. 

The  defendant's  costs  of  the  action  were,  on  the  28th  of 
March,  taxed  at  180/. ;  and  on  the  2nd  of  April  he  tendered 
to  the  plaintiff's  attorneys  123£  15*.,  the  difference  between 
the  sum  which  he  was  ordered  to  pay  and  the  amount  of 
his  costs.  The  plaintiff's  attorneys  claimed  the  whole  of 
the  303£  15*.,  alleging  that  they  had  a  lien  upon  that  sum 
for  the  costs  due  to  them  by  their  client,  but  accepted  the 
123/.  155.  in  part  payment  of  that  sum.  On  the  13th  of 
April,  the  order  of  reference  was  made  a  rule  of  Court, 
and  that  rule  and  the  award  were,  on  the  same  day,  served 
upon  the  defendant,  and  a  demand  was  made  of  180£  The 
plaintiff's  costs  of  the  action  were  taxed  at  145&  1*.  W., 
and  his  costs  of  the  reference  at  2402. 


Bramwell  shewed  cause.  The  sum  which  the  plaintiff's 
attorneys  now  claim  was  not  payable  to  their  client ;  and  it 
would  be  unreasonable  to  hold,  that  they  should  be  in  a 
better  situation  than  he  would  have  been.  They  found 
their  claim  upon  a  lien ;  but  a  lien  can  give  them  no 
greater  right,  than  that  of  the  person  through  whom  they 
claim.  It  is  true,  the  Courts  have  sometimes  interfered  to 
protect  the  attorney's  lien,  even  where  his  client  had  parted 
with  all  right  to  the  subject-matter  of  it.  But  the  ground 
of  their  interference  has  always  been  that  there  was  collu- 
sion between  the  parties,  for  the  purpose  of  defrauding  the 
attorney;  and  the  cases,  therefore,  which  establish  the 
principle  of  the  Court's  interference  on  behalf  of  the 
attorney,  are  authorities  for  the  defendant:  for  they  shew 
that  they  arc  founded  upon  a  principle  which  has  no  appli- 
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cation  in  the  present  case ;  Read  v.  Dupper  (a);   Ormerod     L  M.%  P. 

v.  Tale  (b) ;   Welsh  v.  Hole  (c) ;  Gould  v.  Davis  (d) ;  Swain — 

v.  Senate  (e\  "  The  doctrine  of  an  attorney's  lien  on  a  _». 
judgment,*  says  Parke,  B.,  in  Barker  v.  St  Quintin  (f\ 
"  was  first  established  in  the  case  of  Welsh  v.  Hole,  where  it 
was  held  that  an  attorney  has  a  lien  on  money  of  his  client 
in  his  hands,  and  that  he  may  retain  the  amount  of  his  bill ; 
and  that  if  the  plaintiff  gave  notice  to  the  defendant  not  to 
pay  the  money  to  the  attorney,  the  Court  would  probably 
assist  him  by  compelling  the  defendant  to  pay  the  money 
over  again."  [Jervis,  C.  J. — In  all  the  cases  the  money 
had  been  paid  by  the  defendant  to  the  plaintiff;  and  the 
attorney  came  to  the  Court,  alleging  that  the  money  had 
been  paid  in  order  to  cheat  him  of  his  costs.  Here  the 
money  has  not  been  paid.]  If  the  defendant  had  no  right 
to  deduct  the  sum  due  to  him  from  that  which  he  owed, 
the  Court  might  have  required  him  to  pay  it  to  the  attorney ; 
as  in  Domett  v.  Helyer  (g\  where  Patteson,  J.,  said,  "  I 
cannot  allow  one  judgment  to  be  set  off  against  another, 
except  on  the  condition  of  satisfying  the  attorney's  lien." 

In  the  present  case,  although  the  arbitrator  had  no  power 
to  order  the  plaintiff  to  allow  the  costs,  which  he  was  to 
pay  to  the  defendant,  to  be  set  off  against  the  sum  which 
the  latter  was  to  pay,  he  might  have  ordered  the  defendant 
to  pay  the  costs  immediately,  and  have  postponed  the 
payment  of  the  sum  which  he  was  to  receive  until  after 
the  costs  had  been  paid.  In  this  respect  the  case  is 
distinguishable  from  Cowell  v.  Betteley  (A),  where  the 
jurisdiction  of  the  arbitrator  was  confined  to  the  cause, 
and  did  not  extend  to  the  matters  in  difference.  It  is 
also  distinguishable  in  another  respect :  the  attorney  there 
merely  claimed  to  use  his  client's  name  for  the  purpose  of 

(a)  6  T.  R.  361.  (/)  12  M.  &  W.  441, 451 ;  S.C. 

(b)  1  East,  464.  1D.&L  542. 

(c)  1  Dougl.  238.  I g)  2  Dowl.  540,  1. 

(d)  1  Tyr.  380;  S.  C.  1  Dowl.  (A)  10  Bing-  432  ;  S.  C.  4  M. 
288 ;  1  C.  &  J.  415.  &  Scott,  265 ;  2  Dowl.  780. 

(e)  2  N.  R  99. 


612 


CASES  ON   POINTS  OF   PRACTICE,   &C. 


Volume  /. 
1850. 

Dunn 

v. 
Weit. 


giving  effect  to  his  lien ;  but  here  the  plaintiff's  attorneys 
claim  from  the  defendant  a  sum  of  money  which  he  never 
was  bound  to  pay  to  their  client,  and  they  propose  to 
enforce  that  claim,  not  through  any  process  in  their  client's 
name,  but  by  proceedings  in  their  own.  Their  right,  if  any, 
is  founded  upon  a  lien,  and  can  only  be  enforced  in  the 
name  of  their  client  If  the  defendant  were  ordered  to  pay 
them  this  money,  and  the  plaintiff  were  afterwards  to  sue 
upon  the  award,  the  payment  under  the  rule  of  Court  could 
not  be  pleaded  in  bar  of  his  action,  as  it  might  be,  if  the 
payment  were  made  under  an  execution  in  the  plaintiff's 
name,  and  the  Court  will  not  place  the  defendant  in  such 
a  difficulty.  [Jervis,  C.  J.,  referred  to  Figes  v.  Adams  (a).] 
But  further,  the  attorneys  have  no  lien  in  this  case. 
The  chose  in  action  upon  which  they  claim  it,  has  been 
assigned  to  them,  and  therefore  their  lien  is  gone ;  for  t 
man  cannot  have  a  lien  on  his  own  property.  [Afaule,  J.— 
There  was  here  an  actually  litigated  debt.  The  assignment 
of  choses  in  action  has  been  much  favoured  in  modern 
times,  and  the  doctrine  of  maintenance  is  considerably 
narrowed.  If,  however,  an  assignment  can  be  made  of  a 
chose  in  action  pending  the  litigation,  there  is  an  end  to  the 
doctrine  of  maintenance.]  If  it  be  objected  that  a  chose  in 
action  is  not  assignable,  and  that  it  is,  therefore,  in  contemp- 
lation of  law,  still  vested  in  the  plaintiff,  it  may  be  retorted 
that  neither  in  strict  law  can  there  be  a  lien  upon  a  chose 
in  action ;  for  lien  implies  a  possession  of  the  thing  upon 
which  it  attaches,  and  a  chose  in  action,  as  its  name  implies, 
cannot  be  in  the  possession  of  any  one. 


Channell,  Serjt.,  and  Lush,  in  support  of  the  rule.  He 
award  gives  the  defendant  a  legal  right  to  the  verdict,  and 
the  plaintiff  a  legal  right  to  303/.  \5s.  The  arbitrator  had 
no  power  to  make  any  order  respecting  the  payment  of  the 
costs  of  the  action.     [Maule,  J. — But  it  was  competent  for 


{a)  4  Taunt.  632. 


West. 
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him  to  postpone  the  payment  of  the  303/.  15*.  until  the     L.  M.f  P. 

costs  were  paid.]     If  each  party  had  brought  an  action  for  '- — 

the  sura  awarded  to  him,  and  had  recovered  judgment,  one  __©. 
judgment  could  not  have  been  set  off  against  the  other,  to 
the  prejudice  of  the  attorney's  lien:  and  the  same  rule 
ought  to  be  applied  where  the  rights  of  the  parties  are 
acquired  under  an  award.  The  case,  therefore,  comes  within 
the  principle  acted  upon  in  Coweli  v.  Betteley  (a) ;  CaddeU 
v.  Smart  (b);  Domett  v.  Helyer  (c);  and  Doe  d.  Swinton 
v.  Sinclair  (d).  If  the  award  of  the  arbitrator  amounts  to 
a  direction  to  set  off  one  sum  against  the  other,  it  is  bad; 
for  he  had  no  authority  to  make  such  an  order.  When 
Figes  v.  Adams  (e\  was  decided,  there  was  a  difference  in 
the  practice  of  the  Courts,  with  respect  to  the  lien  of 
attorneys.  The  Court  of  Queen's  Bench  upheld  it;  the 
Common  Pleas  disregarded  it;  and  in  the  Exchequer  the 
practice  was  not  fixed.  For  the  purpose  of  establishing 
uniformity  in  the  practice,  the  93rd  rule  of  Hil.  Term, 
2  Wm.  4  (/),  was  passed.  Coweli  v.  Betteley,  decides  that 
that  rule  applies  to  awards;  and  the  present  is  sub- 
stantially the  same  as  that  case.  [Jervis,  C.  J. — Holcroft 
v.  Manby  (g)  shews  that  the  attorney  should  proceed 
by  action  in  the  name  of  the  client]  Then  the  set-off 
might  be  pleaded,  and  the  attorney's  lien  be  lost.  [Wil- 
liams, J. —  That  only  shews  that  the  Court  has  not 
machinery  to  protect  the  attorney.]  The  lien  is  protected 
by  a  rule  of  Court,  and  the  Court  will  make  that  protection 
effectual  It  is  to  be  observed  that  in  Holcroft  v.  Manby, 
the  case  of  Coweli  v.  Betteley,  was  not  cited.  [Jervis,  C.  J. 
— What  we  are  asked  to  do  is  not  to  protect  the  attor- 

(a)  10  Bing.  432;  S.  C.  4  M.  allowed  to  the  prejudice  of  the 

&  Scott,  265 ;  2  Dowl.  780.  attorney's  lien  for  costs  in  the 

(ft)  4  Dowl.  760.  particular  suit  against  which  the 

(c)  2  Dowl.  540.  set-off  is sought;  provided, never- 

(d)  5  Dowl.  26 ;  S.  C.  3  Scott,  theless,  that  interlocutory  costs 
42.  in  the  same  suit,  awarded  to  the 

(e)  4  Taunt.  632.  adverse  party,  may  be  deducted." 
(/)  "  No  set-off  of  damages  or  (g)  7  M.  &  G.  843  ;  S.  C.  2  D.  . 

costs   between   parties  6hall  be      &  L.  319- 
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ney's  lien,  but  to  treat  them  as  parties  in  whose  favour 
an  award  has  been  made.  Maule,  J. — What  right  have  we 
to  order  the  defendant,  who  has  chosen  a  tribunal  for 
deciding  a  dispute  between  himself  and  another  person,  to 
pay  to  a  different  person  what  he  has  been  ordered  to  pay 
to  his  opponent?]  The  practice  of  the  Court  authoriiei 
it  to  do  so,  for  the  purpose  of  giving  effect  to  the  lien. 
[Jervis,  C.  J. — What  course  would  the  plaintiff's  attorney 
have  pursued  before  the  1  &  2  Vict  c  110? — would  he  have 
moved  for  an  attachment  ?  Williams,  J. — It  appears  from 
the  report  of  Coicett  v.  Betteky,  in  Moore  and  Scot?*  Reports, 
that  the  only  question  in  that  case,  was  as  to  suing  out 
execution.  The  rule  there  granted  was  "  that  execution 
may  issue  for  the  costs  of  the  first  action  notwithstanding 
the  award"  (a).]  That  case  shews  at  all  events,  that  the 
Court  entertained  an  application  to  set  aside  an  award,  by 
a  person  who  was  not  a  party  to  it,  because  it  interfered 
with  his  lien.  And  in  all  cases  where  the  attorney  has 
applied  for  the  interposition  of  the  Court  for  his  protection, 
the  proceeding  has  been  taken  in  his  name. 

Even  if  there  has  been  such  an  assignment  of  the  debt 
to  the  attorneys  as  a  Court  of  law  can  recognise,  they  have 
a  right  to  have  the  sum  they  now  demand  paid  to  them. 
If  the  costs  due  to  them  by  the  plaintiff  had  fallen  short 
of  180/.,  the  assertion  made  on  the  other  side  that  they 
must  claim  under  the  assignment,  would  be  well  founded; 
but,  in  fact,  the  costs  owing  to  them  much  exceed  that 
amount.  The  payment  of  123/.  15s.  by  the  defendant  to 
the  plaintiff's  attorneys,  was  in  effect,  a  payment  to  them 
by  their  client ;  and  as  it  was  not,  at  the  time  of  payment, 
appropriated  to  the  discharge  of  any  particular  portion  of 
their  claim  on  him,  they  have  a  right  to  appropriate  it  to 
any  portion  they  please.  They  accordingly  appropriate  it 
in  payment  of  their  client's  costs  of  the  reference  ;  which 
will  leave  116/.  5s.  still  due  to  them.  \Jervis,  C.  J. — Upon 
the  plaintiff's  bankruptcy  the  defendant  might  have  applied 


(a)  4  M.  &  Scott,  265,  68. 
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for  security  for  costs,  and  might  have  compelled  the  present     L.  it.tr  P. 
applicants,  as  the  assignees  of  the  debt,  to  give  their  own 


personal  security.]  ». 


Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  It  appears  that  the  action,  while  pending,  was 
referred,  with  liberty  for  the  arbitrator  to  determine  all 
matters  in  difference.  He  disposes  of  the  action  by  direct- 
ing a  verdict  to  be  entered  for  the  defendant ;  and  awards 
3032.  15*.  to  be  paid  to  the  plaintiff,  and  that  on  the  same 
day,  and  at  the  same  place,  the  costs  of  the  action  shall  be 
paid  by  him  to  the  defendant.  No  application  was  made 
to  set  aside  the  award.  The  arbitrator  does  not  direct  a 
set-off,  as  he  had  no  authority  to  do  so.  Application  is  now 
made, — not  by  the  person  to  whom  it  was  ordered  that  the 
money  should  be  paid, — but  by  his  attorney,  for  an  order  on 
the  defendant  to  pay  in  obedience  to  the  award ;  and  the 
ground  on  which  the  application  is  made,  is  the  93rd  rule 
of  Court  of  Hil.  Term,  2  Wm.  4.  Now,  I  understand  the 
origiu  of  that  rule  to  have  been  this :  formerly,  if  an  appli- 
cation was  made  in  the  Queen's  Bench  to  set  off  the 
damages  and  costs  in  cross  actions,  it  was  never  done  without 
protecting  the  attorney's  lien.  In  this  Court,  it  appears 
from  Fiffes  v.  Adams  (a),  that  it  had  been  the  uniform 
practice  to  disregard  the  lien ;  a  practice  which  Lord 
Eldon,  in  the  case  of  Hall  v.  Ody  (i),  condemned ;  and 
the  Court  of  Exchequer,  in  this  conflict,  was  left  in  a 
state  of  uncertainty.  The  rule  of  Court  alluded  to  was  in 
consequence,  made.  It  must,  therefore,  be  construed 
with  reference  to  the  circumstances  under  which  it  was 
made,  and  the  object  it  had  in  view.  Now,  no  application 
is  made  here  to  set  off  one  demand  against  another;  but  we 
are  called  on  to  draw  an  inference  from  the  rule,  and  to  say 
that  under  no  circumstances  there  shall  be  a  set-off.  And 
we  are  asked  to  make  a  party  pay  a  sum  of  money  to  a 

(a)  4  Taunt.  632.  (6)  2  B.  &  P.  28. 


Wkot. 


616 


CASES  ON   POINTS  OF    PRACTICE,   &C. 


Volume  I. 
1 850. 

Dunn 
v. 

Webt. 


person  to  whom  he  was  not  ordered  to  pay  it.  I  do  not 
advert  to  the  difficulties  which  might  arise  with  reference  to 
the  assignment,  and  the  other  matters  referred  to  in  the 
course  of  the  argument  It  is  sufficient  to  say,  that  we  are 
called  upon  to  decide  that  no  set-off  is  to  be  allowed  in  any 
case,  on  an  analogy  which  is  sought  to  be  drawn  from  a  rule 
of  Court  which  does  not  apply  in  this  case. 


Maule,  J. — I  am  of  the  same  opinion.  If  an  action 
were  brought  for  the  money  in  the  name  of  the  plaintiff, 
and  a  set-off  pleaded,  then,  unless  the  attorney's  lien  were 
a  good  replication  to  a  plea  of  set-off,  I  do  not  understand 
why  we  should  enforce  this  claim.  No  such  order  was  ever 
made  before.  The  only  case  on  the  subject  is  that  which 
has  been  cited,  and  which  is  altogether  distinguishable.  The 
proper  course  for  the  attorneys  was  to  make  provision  in  the 
order  of  reference,  by  giving  jurisdiction  to  the  arbitrator  to 
give  effect  to  their  lien.  But  the  attorneys  are  without  a 
lien  here.  A  lien  is  a  right  by  no  means  of  a  universal 
kind,  but  arises  only  by  way  of  qualification  on  the  practice 
of  allowing  an  equitable  set-off,  which  cannot  be  enforced 
as  between  two  executions.  If  A.  have  a  judgment  against 
B.,  and  B.  a  judgment  against  A.,  the  one  might  enforce 
his  judgment,  though  the  other  had  no  means  of  satisfying 
his.  The  Court  in  that  case  permits  a  set-off.  But  when 
one  of  the  parties  applies  to  the  Court  for  that  purpose,  the 
Court  will  not  give  its  assistance  without  protecting  the  lien 
of  the  attorney.  When,  however,  no  such  application  is 
made,  the  Court  has  nothing  to  do  with  the  attorney's  lien. 

Williams,  J. — I  am  of  the  same  opinion.  The  object  of 
the  present  application  is,  in  effect,  to  enforce  payment  by 
an  attachment ;  for  if  this  rule  were  made  absolute,  and 
were  not  complied  with,  it  might  be  enforced  by  attachment 
In  other  words,  we  arc  asked  to  attach  the  defendant  for 
contempt,  for  not  paying  money  according  to  an  award; 
the  disobedience  consisting  in  not  paying  a  particular  sum 
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of  money  which  has  not  been  awarded  to  the  parties  apply- 
ing. It  is  said  that  the  case  is  identical  with  Cowell  v. 
Betteby  (a),  and  that  the  Court  ought  to  protect  the 
attorneys  as  in  that  case.  I  can  only  say,  that  if  the  same 
equity  existed  in  both  cases,  they  differ  in  this  respect,  that 
in  Cowell  v.  Bctteley  the  Court  had  machinery  to  protect 
the  lien  of  the  attorney,  while  here  it  has  not 
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Talfourd,  J. — I  also  think  that  this  rule  must  be  dis- 
charged. I  cannot  see  any  jurisdiction  in  the  Court  to 
make  the  order  now  asked.  The  rule  of  Court  under  which 
it  is  sought  to  support  the  present  application,  is  a  rule 
which  appears  to  have  been  made  for  the  purpose  of  direct- 
ing the  exercise  of  the  discretionary  power  which  the  Court 
possesses  under  certain  circumstances.  Unless  those  cir- 
cumstances exist,  the  Court  has  no  jurisdiction ;  and  it  is 
sufficient  to  say,  that  they  do  not  exist  in  the  present  case. 

Rule  discharged  with  costs. 
(a)  10  Bing.  432 ;  S.  C.  4  M.  &  Scott,  265 ;  2  DowL  780. 


Nurdin  v.  Fairbanks, 


November  9. 


[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  B.,  Parke,  B.$  Alderson,  B^  and 

Piatt,  B.] 

J  OYCE  moved  for  a  rule  to  shew  cause  why  all  proceed-  Where  a 
ings  in  this  action  should  not  be  stayed  upon  payment  of  \n  a  superior 
the  debt  recovered  without  costs;  or  why  the  judgment  ^J,.^ 

the  defendant 
pleaded,  caeept  as  to  82.  14*.  64.  never  indebted,  and  to  that  sum  a  tender,  and  the  jury  found 
for  the  plaintiff  on  the  first  issue  to  the  extent  of  16*.,  and  for  the  defendant  on  the  plea  of 
tender,  the  Court  refused  to  stay  the  proceedings  as  in  an  action  brought  for  a  sum  under  40*. ; 
but  left  the  plaintiff  to  enter  a  suggestion  under  the  County  Court  Act  (9  &  10  Vict.  c.  95,  s.  129). 
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should  not  be  set  aside,  and  the  plea  roll  brought  in  to  enter 
a  suggestion  to  deprive  the  plaintiff  of  costs,  under  9  &  10 
Vict.  c.  95,  s.  129. 

It  appeared  upon  the  affidavits  that  the  action  was  for 
debt,  and  the  particulars  shewed  that  the  plaintiff  sought  to 
recover  9L  1 0*.  The  defendant  pleaded,  first,  except  as  to 
SL  14*.  6d.  nunquam  indebitatus;  secondly,  to  that  sum,  t 
tender  of  SL  I  As.  6<L  The  cause  was  tried  by  writ  of  trial 
before  the  Secondary  of  London,  and  the  jury  found  for  the 
plaintiff  on  the  first  issue  to  the  extent  of  16*.,  and  for  the 
defendant  on  the  plea  of  tender.  The  affidavit  contained 
the  usual  averments,  negativing  the  exceptions  of  the  1 28th 
section,  to  shew  that  the  cause  was  within  the  jurisdiction 
of  the  Mary-le-bone  County  Court  of  Middlesex. 


Joyce.  With  regard  to  the  first  alternative  of  the  role, 
the  question  is,  whether  the  Court  will  not  stay  the  proceed- 
ings on  account  of  the  smallness  of  the  sum  for  which  the 
plaintiff  brings  bis  action.  In  Stutton  v.  Bament  (a),  this 
Court  held  that  the  practice  of  the  superior  Courts  of  staying 
proceedings  in  actions  brought  for  less  than  40*.  was  not 
affected  by  the  County  Courts  Act  Here,  the  only  sum 
in  truth  in  issue,  was  16*.  [Parhe,  B. — When  the  writ  was 
sued  out  it  was  for  the  whole  sum,  including  the  amount 
tendered]  If  the  sura  tendered  had  been  accepted,  the 
action  would  have  been  for  16*.  only;  and  the  plaintiff 
should  not  be  in  a  better  position  because  he  refused  the 
tender.  His  acceptance  of  the  sum  tendered  would  not 
have  precluded  him  from  recovering  the  residue  in  the 
County  Court 


Pollock,  C.  B. — According  to  your  argument,  if  the 
plaintiff  was  originally  a  creditor  for  more  than  50Lf  the 
debtor,  by  tendering  a  portion  of  that  sum,  would  deprive 
the  plaintiff  of  his  right  to  sue  in  a  superior  Court  That 
cannot  be  so. 

(a)  6  D.  &  L.  632 ;  S.  C.  3  Exch.  831. 
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Parke,  B. — The  action  was  brought  for  the  whole  amount  **  M-  fr  p- 

of  9/.  10*.,  and  not  for  a  sum  within  40*.     On  that  point, — — '■ — 

therefore,  there  must  be  no  rule ;  on  the  second  point  you  ». 

.*.„„  4„i,^  «  Fairbanks. 
may  take  a 

Rule  nisi. 


Regina  on  the  Prosecution  of  Gray  v.  Mallinson.         November  n. 
[Bail  Court     Coram  Patteson,  J.] 

f^LEASBY  moved,  on  behalf  of  one  Gray,  that  he  should  Articles  of  the 
be  sworn  to  certain  articles  of  the  peace  against  John  jl^t^ich 
Mallinson,  that  the  articles  be  read  and  filed,  and  that  an  8ta*?  Ml.tP-  m 

prehension  of 

attachment  should  issue  against  John  Mallinson.  Wily  harm,  if 

This  case  differed  from  ordinary  applications  of  the  same  goes  to  a  cer- 
nature,  in  this  respect,  that  the  applicant  did  not  swear  Jjyjf  J^jjjjg 
generally  that  he  went  in  fear  of  bodily  harm  from  the  *"ghttogo, 

.  ' .  —such  as  pre- 

defendant,  but  only  that  if  he  went  to  certain  premises  in  mises  where  he 
Huddersfield,  in  Yorkshire,  in  which  he  and  the  defendant  fendant  carry 
carried  on  business  together  as  partners,  he  was  in  fear  of  °!L|nJ,Jlu?8  ,in 
bodily  harm  from  the  defendant.  although  it 

does  not 
appear  that 

Cleasby.     This  case  comes  within  the  principle  upon  fromgobffM 
which  such  applications  are  usually  granted.     In  almost  therJ  ne " m 
every  instance  the  exhibitant  would  have  a  difficulty  in  bodily  harm, 
swearing  that  be  was  in  fear  of  bodily  injury  if  he  remained 
in  his  own  house.     But  it  is  necessary  that  he  should  go 
about  his  lawful  affairs,  and,  therefore,  it  is  sufficient  if 
he  swears  that  he  goes  in  fear  of  bodily  harm  on  such 
occasions.      Here,  Gray  has  a  right   to  go   to  the  pre- 
mises where  the  partnership  business  is  carried  on;  and 
although,  if  Mallinson  turn  him  out,  another  remedy  may 
be  the  appropriate  one  to  determine  his  right  to  do  so,  he 
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Volume  l      jg  no^  to  j^  [prevented  by  such  means  as  the  present  from 

— - going  there  to  oppose,  by  any  legal  means  in  his  power, 

v.  the  collection  of  partnership  debts,  or  the  disposal  of  the 

partnership  assets.  [Patteson,  J. — Is  there  any  case  in 
which  an  application  has  been  granted  under  circum- 
stances similar  to  the  present,  where  the  applicant  has 
merely  sworn  that  he  is  in  fear  of  bodily  harm  if  be  goes 
to  a  particular  place?]  There  is  no  case  similar  to  the 
present,  but  in  most  cases  if  the  exhibitant  stayed  in  his 
own  house  and  locked  the  doors,  he  could  not  swear  he 
was  in  fear  of  bodily  harm. 

Patteson,  J. — The  exhibitant  shews  that  he  has  as  much 
right  to  go  to  these  premises  as  the  defendant ;  and  that  he 
cannot  go  there  for  fear  of  the  defendant's  doing  him  some 
bodily  harm.  It  is  true  that  he  does  not  state  he  is  in  this 
fear  if  he  does  not  go  to  the  premises  in  question,  and  in 
point  of  fact  he  probably  cannot  safely  swear  that ;  but  I 
think  the  case,  notwithstanding,  comes  within  the  principle 
upon  which  articles  of  the  peace  are  granted,  and  therefore 
the  attachment  must  issue. 

Rule  accordingly  (a). 

(a)  The    defendant,    who    re-      to  put  in  bail,  himself  in  4001, 
sided  in  Yorkshire,  was,  by  the      and  two  sureties  in  200/.  each, 
terms  of  the  rule,  to  be  at  liberty 
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Regina  v.  The  Justices  of  Middlesex.  November  n. 

[Bail  Court     Coram  Patteson  J.] 

A  RULE  had  lieen  obtained  in  last  Trinity  Term,  calling  A  notice  of 
upon  the  justices  of  Middlesex  to  shew  cause  why  a  man-  an^rdcr^f 
dam  us  should  not  issue,  commanding  them  to  enter  con-  rem°val  may 

°  be  given  by 

tinuanccs  and  hear  an  appeal  of  the  overseers  of  the  poor  tbe  attorney  of 
of  the  township  of  Leeds  against  an  order  of  removal  of  a  on  their  behalf, 
pauper  from  the  parish  of  St.  Marylebone  to  that  township,  objection  to 
Upon  the  appeal  coming  on  for  trial  at  the  Middlesex  "oticeo *A. 

appeal  do  qis- 

Quarter  Sessions,  on  the  29th  of  April  in  the  present  year,  tinctly  raised 
the  appellants  proved  the  following  notice  of  appeal : —         a  party  cannot 

avail  himself 
of  it,  on  an 

"  To  the  Churchwardens,"  &c.  "  of  the  parish  of  application  to 

.  this  Court  for 

St  Marylebone,  in  the  county  of  Middlesex."  a  mandamus. 
"  Gentlemen, 

"  As  attorney  acting  for  and  on  behalf,  and  at  the 
request  and  by  the  direction  of  the  overseers  of  the  poor  of 
the  township  of  Leeds,"  &c,  "  I  do  hereby  give  you  notice, 
that  they  do  intend  at  the  next  general  quarter  sessions" 
"  to  enter  an  appeal  against  a  certain  order,"  &c.  "  As 
witness  my  hand  this  28th  of  January,  1850.     Yours,  &c 

(Signed)        "  Chas.  Naylor, 

"  Attorney  acting  for  and  on  the  behalf 
of  the  overseers  of  the  poor  of  the 
said  township  of  Leeds." 

The  respondents  objected  that  this  notice  was  not  sufficient 
within  the  9  Geo.  1,  c.  7,  s.  8,  being  signed,  not  by  the 
overseers  of  the  appellant  township,  or  the  majority  of  them, 
but  by  their  attorney.  The  sessions  allowed  the  objection, 
and  refused  to  hear  the  appeal;  upon  which  the  present 
rule  was  obtained. 

VOL.  I.  8  8  l.   m.   &   p. 
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Huddleston  shewed  cause.  The  sessions  were  right  in 
refusing  to  hear  this  appeal.  The  question  turns  upon  the 
9  Geo.  1,  c.  7,  s.  8,  which  requires  that  "  reasonable  notice" 
of  the  appeal  shall  be  "given  by  the  churchwardens  or  over- 
seers of  the  poor  of  such  parish  or  place,  who  shall  make 
such  appeal,  unto  the  churchwardens  or  overseers  of  the  poor 
of  such  parish  or  place  from  which  such  poor  person,"  &c 
" shall  be  removed."  It  is  submitted,  that  these  words 
require  that  the  notice  should  be  given  by  the  churchwardens 
and  overseers  themselves,  or  by  a  majority  of  them,  and  not 
by  an  attorney  acting  on  their  behalf.  Similar  words  are  to 
be  found  in  the  13  &  14  Car.  2,  c  12,  s.  1,  which  authorizes 
the  justices  to  remove  a  pauper  "  upon  complaint  made  by  die 
churchwardens  or  overseers  of  the  poor  of  any  parish,9  &c; 
and  in  the  4  &  5  Wm.  4,  c.  76,  s.  79,  which  requires  a^notice 
of  chargeability  to  be  sent  by  post  or  otherwise  u  by  the 
overseers  or  guardians  of  the  parish  obtaining  such  order." 
Under  the  first  of  those  statutes,  the  complaint  must  be 
made  by  the  churchwardens  or  overseers  themselves,  and 
not  by  any  other  person  (a).  In  Reg.  v.  The  Inhabitants  sf 
Catteral  (&),  where  the  complaint  was  laid  as  "  the  in- 
formation and  complaint  of  R.  R.,  assistant  overseer,9  this 
Court  doubted  whether  the  sessions  might  not  at  once 
treat  the  complaint  as  made  without  authority,  and  on 
that  ground  quash  the  order  of  removal,  or  whether  tbey 
might  receive  evidence  to  shew  that  the  assistant  overseer 
was  in  fact  authorized  to  lay  the  complaint  Pattesvn,  J., 
there  asks,  "  Is  there  any  case  shewing  that  the  complaint 
may  be  made  by  the  attorney  of  the  overseers ;  by  a  person 
employed  to  represent  them?"  In  Rex  v.  The  Inhabitants 
of  Kimbolton  (c),  where  it  was  held  that  the  grounds  of 
appeal  under  4  &  5  Wm.  4,  c.  76,  s.  81,  must  be  sent  to 
the  overseers,  and  not  to  their  attorney ;  Littledale,  J.,  in 
giving  judgment,  says :  "  1  think  the  statement  should  be 


(a)  See  per  Holt,  C.  J.  Weston 
Rivers  v.  St.  Peter's,  2  Salk.  492. 
(6)  5  Q.  B.  901,  4. 


(c)  6  A.  &  E.  603,  9;  S.  C. 
1  N.  &  P.  606. 
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delivered  to  the  overseers  themselves,  and  that  it  is  not    L-  *f*  *  p# 
enough  that  it  should  be  delivered  to  the  attorney.     It  is  — — — — 

Regina 

clear  that,  under  sect  79,  a  notice  sent  by  the  attorney  v. 

would  not  be  enough ;  for  it  is  to  be  sent  by  three  or  more  Middlesex. 
of  the  guardians."  "By  stat.  [U.  K.]  41  Geo.  3,  c  23,  s.  4, 
notices  of  appeal  are  to  be  signed  by  the  person  giving  the 
same,  or  his  attorney  on  his  behalf;  but  they  are  to  be 
delivered  to,  or  left  at  the  abodes  of,  the  churchwardens  and 
overseers,  or  any  two  of  them.  Here  we  see  the  Legis- 
lature recognising  the  distinction  between  the  party  giving ' 
the  notice,  and  the  party  receiving  it;  the  notice  may  be 
given  by  the  attorney,  but  not  received  by  him :  where  no 
distinction  is  expressed,  I  think  the  rule  must  be  uniform." 
When  the  Legislature  intends  that  a  notice  of  appeal  shall 
be  sufficient  if  given  by  attorney,  it  expresses  that  intention 
in  distinct  terms,  as  in  12  &  13  Vict  c.  45,  s.  1.  The  case 
of  Rex  v.  Justices  of  Salop  (a)  may  be  distinguished  from 
the  present,  as  here  no  attempt  was  made  to  prove  a  parol 
notice  of  appeal  The  real  object  of  the  statute  was,  that 
the  overseers  should  decide  upon  the  propriety  of  appeal- 
ing, without  first  seeking  the  advice  of  an  attorney  in  the 
matter.  [He  referred  also  to  Rex  v.  Justices  of  Surrey  (ft).] 
Secondly,  even  if  a  notice  by  attorney  were  sufficient, 
no  proof  was  offered  to  the  sessions  that  the  person  giving 
the  notice  was  the  attorney  of  the  appellant  parish,  or  was 
authorized  to  give  the  notice. 

Hall  and  Pashley,  in  support  of  the  rule.  A  notice  of 
appeal  given  by  the  attorney  of  the  appellant  parish  is 
sufficient  The  statute  does  not  prescribe  any  form  of  notice, 
but  only  requires  that  a  notice  shall  be  given  "by  the 
churchwardens,"  &c. ;  and  in  ordinary  practice  where  acts 
of  Parliament  require  a  notice  to  be  given,  it  may  be  given 
by  attorney.  In  Rex  v.  Justices  of  Salop,  the  Court  held  a 
parol  notice  of  appeal  sufficient  under  49  Geo.  3,  c.  68,  8.  5, 

(a)  4  B.  &  A.  626.  (6)  5  Q  B.  506. 

8   8   2 
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which  empowers  a  person  aggrieved  to  appeal,  "  on  giving 
notice  to  such  justices,"  &c.  "  of  his  intention  of  bringing 
such  appeal,  and  of  the  cause  and  matter  thereof.*'  Baylei/,3., 
there  says  («),  "  An  appeal  is  usually  allowed  by  statute  00 
certain  conditions ;  and  when  one  of  those  conditions  is,  that 
the  party  appealing  shall  give  a  notice  of  his  appeal,  it  would 
he  to  add  a  further  condition,  if  we  were  to  hold  that  such 
notice  must  be  in  writing."  Under  the  staL  13  Geo.  2,  c  18, 
s.  5,  which  enacts  that  no  writ  of  certiorari  shall  issue,  unless 
the  "party,"  &c.  "suing  forth  the  same  hath"  "given  six 
days'  notice  thereof  in  writing  to  the  justice  or  justices," 
&c,  it  is  the  constant  practice  for  the  attorney  to  give 
the  notice  on  behalf  of  the  applicant ;  and  in  Reg.  v.  Justices 
of  Lancashire  (b)>  an  objection  that  the  notice  was  given  by 
the  attorney,  and  not  by  the  party,  was  overruled.  In  all 
acts  of  Parliament  which  give  an  appeal  upon  notice,  a 
notice  by  attorney  is  sufficient,  when  it  is  not  otherwise 
expressed;  but  the  rule  is  different  as  to  the  person  to 
whom  it  is  be  given :  there  the  attorney  is  not  the  agent  to 
receive  the  notice,  unless  expressly  so  appointed.  The  case 
of  Rex  v.  The  Inhabitants  of  Kimbolton  (c),  therefore,  does 
not  apply ;  and  the  opinion  expressed  by  Littiedale,  J.,  in 
giving  judgment,  is  extra-judicial,  and  has  reference  to  the 
particular  wording  of  the  section  then  under  consideration, 
which  required  the  notice  to  be  sent  "  by  three  or  more* 
of  the  guardians.  [They  referred  also  to  Rex  v.  Inhabitants 
of  Abergele  (d) ;  Reg.  v.  Inhabitants  of  Cartworth  (e) ;  and 
Reg.  v.  Inhabitants  of  Darton  (fY\ 

The  second  objection  cannot  now  be  taken,  as  it  was  not 
raised  at  the  sessions,  when  the  appellants  might  have 
called  witnesses  to  prove  that  the  attorney  was  duly  autho- 
rized by  the  appellants  to  give  the  notice  on  their  behalf. 


(a)  Rex  v.  Justices  of  Salop, 
4  B.  &  A.  629. 

(b)  11  A.  &  E.  144;  S.  C.  3  P. 
&  D.  86. 

(c)  6  A.  &  E.  603,  9 ;   S.  C. 
1  N.  &  P.  606. 


{d)  5  A.  &  E.  795  ;  S.  C.  1  N- 
&  P.  235. 

(e)  1  D.  &  L.  837 ;  S.  C.  5  a 
B.  201 ;  3  G.  &  D.  162. 

(/)  2  D.  &  L.  492. 
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Patteson,  J. — The  question  turns  on  the  validity  of  the 
notice  of  appeal,  and  two  points  might  certainly  have  been 
raised  in  the  present  case :  first,  whether  a  notice  of  appeal 
given  by  the  attorney  of  an  appellant  parish  is  sufficient ; 
and,  secondly,  if  so,  whether  the  attorney  was  duly  autho- 
rized to  give  the  notice.  The  second  of  these  points, 
however,  I  think,  does  not  arise,  as  it  was  not  taken  at  the 
sessions.  In  order  to  come  to  this  Court  upon  such  a 
point,  it  should  be  shewn  that  the  objection  was  clearly 
and  distinctly  taken  at  the  sessions.  It  does  not  appear 
that  that  was  the  case  in  the  present  instance;  and  I  there- 
fore think  that  objection  fails. 

The  point  to  be  decided,  therefore,  is  reduced  to  the 
simple  question  whether  a  notice  of  appeal  given  by  an 
attorney  on  behalf  of  an  appellant  parish,  is  sufficient.  No 
case  has  been  cited  in  which  the  question  has  arisen  under 
this  act  of  Parliament,  but  the  general  maxim  has  been 
relied  on,  "  qui  facit  per  alium,  facit  per  se,"  which  ordi- 
narily enables  a  man  to  give  a  notice  by  attorney  or  agent. 

The  cases  cited  by  Mr.  Huddleston  have  turned  on  the 
words  of  the  act  of  Parliament  The  complaint  and  notice 
of  chargeability  are  properly  the  acts  of  the  overseers  and 
guardians,  who  know  all  the  facts;  and  the  act  of  Parliament 
says  that  the  notice  is  to  be  given  by  them,  w  or  any  three  or 
more  of  such  guardians n  (a).  No  doubt,  language  is  used 
in  those  cases  which  might  be  carried  further.  When  once, 
however,  a  party  has  got  into  litigation,  either  here  or  at 
sessions,  the  intervention  of  an  attorney  is  almost  necessary. 
In  the  case  of  Reg.  v.  The  Inhabitants  of  Kimbolton{b\  Little- 
dale,  J.,  says,  that  he  thinks  it  "clear  that,  under  sect.  79" 
the  4  &  5  Wm.  4,  c.  76,  "  a  notice  sent  by  the  attorney 
would  not  be  enough ;"  but  the  dicta  attributed  to  a  learned 
Judge,  when  the  point  is  not  raised  before  him,  must  not 
be  pressed  too  far ;  and  when  the  point  is  raised,  we  must 
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(a)  4  &  5  Wm.  4,  c.  76,  s.  79. 
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recur  to  first  principles  for  our  guidance.  I  can  see  no 
reason  why,  where  a  notice  of  appeal  is  required  by  act  of 
Parliament  to  be  given  by  churchwardens  or  overseers,  it 
should  not  be  as  good  if  given  by  their  attorney  as  by  die 
churchwardens  or  overseers  themselves;  but  1  can  see  a 
difference  where  the  question  is  to  whom  the  notice  is  to 
be  given,  for  in  the  latter  case  it  is  difficult  to  say,  if  no 
previous  proceedings  have  been  taken,  that  the  parties  have 
an  attorney.  I  therefore  think  that  the  sessions  were  wrong 
in  refusing  to  hear  this  appeal,  and  that  the  rule  for  a 
mandamus  must  be  absolute. 

Rule  absolute  (a). 


(a)  The  same  point  was  decided  in  the  fall  Court  in  Rag,  ▼.  7V 
Inhabitants  of  Carew,  13th  November,  1850. 


November  II. 


Ablet  v.  Dale. 


[In  the  Common  Pleas. 


An  order  of 
the  Judge  of 
a  County 
Court,  made 
upon  a  sum- 
mons after 
judgment, 
under  the 
9  &  10  Vict 
c.  95,  s.  99, 
ordering  that 
the  defendant 
shall  pay  an 
instalment  of 
a  judgment 
debt  upon  a 
future  day,  or, 
in  default,  bo 
committed,  is 
invalid. 


Coram  Jervis,  C.  J.9  Maule,  J.,  WUHamSy  Ji,  and 

Talfaurdy  J.] 

1  RESPASS  for  assault  and  false  imprisonment  in  the 
House  of  Correction  for  the  county  of  Middlesex. 

Plea.  That  before,  &c.,  to  wit,  on  the  1st  of  June,  1847,  the 
defendant  and  one  George  Cornelius  Dale,  levied  their  plaint 
in  the  Whitechapel  County  Court  of  Middlesex,  against  the 
plaintiff  for  13/.  35.,  then,  and  within  the  jurisdiction  of  the 
said  Court,  due  and  owing  by  the  plaintiff  to  the  defendant, 
and  G.  0.  D.  The  plea,  after  stating  the  proceedings  in 
the  plaint,  averred,  that  the  defendant  and  G.  C.  D.  re- 
covered judgment  for  the  debt  and  costs  amounting  together 
to  15 L  10s.,  payable  by  monthly  instalments  of  155.,  the 
first  to  be  paid  on  the  16th  of  July,  1847  ;  that  the  plaintiff 


Dale. 
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paid  under  the  judgment  small  sums  amounting  altogether    L-  M-  b  R 

to  21.  7*.  4i,  but  made   default  as   to  payment   of  the '• — 

residue ;  that  afterwards,  to  wit,  on  the  20th  of  May,  1849,  _  «. 
the  defendant,  and  G.  C.  D.,  caused  the  plaintiff  to  be 
summoned  to  appear  at  the  Court  on  the  31st,  to  answer 
such  questions  as  should  be  put  to  him  touching  his  estate 
and  effects,  and  the  manner  and  circumstances  under  which 
he  had  contracted  the  said  debt,  and  as  to  the  means,  &c. 
(following  the  language  of  the  98th  section  of  the  County 
Courts'  Act);  and  that  the  plaintiff  appeared,  and  was 
examined  by  the  Judge  touching  those  matters.  "And 
thereupon  it  then  appeared  to  the  satisfaction  of  the  said 
Judge  of  the  said  Court,  and  it  was  then  adjudged  by  the 
said  Court,  upon  the  said  examination,  that  the  now  plaintiff 
had  sufficient  means  and  ability  of  discharging  the  said 
sum  of  12/.  12*.  8i,  when  the  same  became  due  under  the 
said  order,  and  that  he  still  had  sufficient  means  and 
ability  of  discharging  the  same ;  and  it  was  thereupon  then 
at  the  said  Court,  adjudged  and  ordered  by  the  said 
Court,  that  the  now  plaintiff  should  pay  the  said  sum  of 
12/.  12*.  8</.,  together  with  \l  135.  8d.,  for  the  costs  of  the 
last  mentioned  summons,  and  the  proceedings  therein, 
according  to  the  statute  in  that  behalf,  amounting,  in  the 
whole,  to  the  sum  of  14/1  6s.  4<£,  by  instalments  of  10$. 
every  month,  the  first  instalment  to  be  paid  on  the  second 
of  July,  then  next ;  or  that  the  now  plaintiff  be  committed 
for  the  term  of  twenty  days  to  the  House  of  Correction  for 
the  county  of  Middlesex  in  the  Cold  Bath  Fields,  in  the 
said  county,  according  to  the  form  of  the  statute,"  &c. 
The  plea  then  averred,  that  afterwards  and  before  the  said 
time,  when,  &c,  to  wit,  on  the  2nd  of  August,  1849,  two  of 
such  last  mentioned  instalments  became  due ;  that  the  plain- 
tiff neglected  to  pay ;  and  that  thereupon,  the  said  sum  of 
14/.  6s.  4d.  remaining  due,  afterwards  and  before,  &&,  to 
wit,  on  the  17th  of  August,  the  defendant,  and  G.  C.  D., 
caused  to  be  sued  out,  and  there  was  then  in  due  form  of 
law  issued  out  of  the  said  Court,  according  to  the  form  of  the 
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statute,  &c,  a  warrant  under  the  seal  of  the  Court  directed 
to  the  high  bailiff,  and  other  bailiffe  of  the  Court,  &c 
The  plea  then  justified  under  a  warrant  which  ordered 
the  plaintiff's  commitment  to  the  House  of  Correction  fur 
Middlesex,  for  twenty  days. 
Special  demurrer  and  joinder. 


Lush,  in  support  of  the  demurrer  (a).  The  substantial 
objection  to  the  plea  is,  that  the  Judge  of  the  County 
Court  had  no  power  to  make  an  order  requiring  the  defend- 
ant to  pay,  and  ordering  that  in  the  event  of  his  not  paying 
in  pursuance  of  the  order,  he  should  be  committed.  Ex 
parte  Kinniny  (6),  is  in  point;  for  although  in  that  case 
there  was,  in  the  first  instance,  merely  an  order  after  judg- 
ment to  pay,  and  a  warrant  of  commitment  was  afterwards 
issued  upon  the  defendant's  default,  while  in  the  present 
case  the  order  is  to  pay,  and  in  default,  to  be  committed; 
yet  in  both  cases  there  is  the  same  violation  of  the  principle 
of  law,  that  a  man  shall  not  be  punished  without  having  an 
opportunity  of  being  heard  in  his  defence.  [Jervts,  C.  J. — 
In  Ex  parte  Kinning  it  was  for  the  Judge,  here  it  is  for  the 
gaoler  to  decide  whether  the  defendant  made  default.]  In 
Kinning  v.  Buchanan  (c),  the  same  question  was  raised  by 
plea ;  and  the  Court  adhered  to  the  view  it  had  adopted  in 
Ex  parte  Kinning.  [Maule,  J.,  referred  to  Hex  v.  The 
Chancellor,  $fc.  of  the  University  of  Cambridge  (d),  and 
Capel  v.  Child  (e).] 


H.  Hill  contra.  The  authorities  cited  on  the  other  side 
are  not  in  point.  In  Ex  parte  Kinning,  the  defendant 
appears  to  have  been  only  once  before  the  Court,  viz.  upon 


(a)  Several  objections  to  the 
plea  were  raised  by  the  de- 
murrer; but  the  only  one  relied 
upon  is  that  reported  in  the  text. 

(b)  4  C.  B.  507. 

(c)  C.   P.   Trin.   Term,    1849. 


cited  from  18  Law  Journ.,  C.  P. 
332. 

(rf)  1  Stra.  557  ;  S.  C.  8  Mo=l 
143;  2  Ld.  Raym.  1334. 

(e)  2  C.  &  J.  558. 


MICHAELMAS   TERM,    14   VICT.  629 

j 

the  hearing;  the  Judge  then  merely  ordered  that  he  should    L.  M.  $  P. 

pay  the  debt  by  instalments ;  and  the  defendant  was  after-  : — 

wards  committed,  without  further  notice,  for  not  paying  in  „. 

obedience  to  the  order.    Here  the  defendant  was  summoned       Dale* 

to  the  County  Court :  he  attended ;  and  the  Judge  ordered 

him  to  pay  by  instalments.     He  made  default  in  payment, 

and  was  then  summoned  under  the  98th  section   of  the 

8  &  9  Vict  c.  95,  which  provides  that  a  judgment  creditor 

may  summons  his  debtor  before  the  Judge  of  the  district 

within  which  the  latter  lives  ;  and  if  he  appears,  the  Judge 

may  examine   him    touching  his  estate   and   effects,  and 

touching  the  manner  and  circumstances  under  which  he 

contracted  the  debt,  and  as  to  the  means  and  expectation 

he  then  had,  and  as  to  the  property  and  means  be  still  hath 

of  discharging  the  said  debt,  and  as  to  the  disposal  he  may 

have  made  of  any  property.     This  summons  is  the  only 

means  which  the  Judge  has  of  bringing  a  party  before  him 

after  judgment:  and  if  his  order  for  payment  made  upon 

hearing  such  summons,  be  disobeyed,  he  has  no  means  of 

calling  the  defendant  before  him  to  answer  for  such  default. 

Nor  is  it  necessary  that  he  should  have  such  means ;  for 

according  to  the  rules  of  practice  regulating  the  County 

Courts,  all  payments  under   the  judgment  of  the  Court, 

must  be  made  into  Court  and  not  to  the  party;  so  that 

the  Judge  can  see,  from  the  records  of  his  Court,  whether 

any  default  has  been  made  and  takes  judicial  notice  of  it 

[Maule,J. — The  100th  section  authorizes  the  Judge  "to 

rescind  or  alter  any  order  that  shall  have  been  previously 

made  against  any  defendant  so  summoned  before  him  for 

the  payment"  "  of  any  debt  or  damages  recovered,  and  to 

make  any  further  or  other  order,  either  for  the  payment 

of  the  whole  of  such  debt  or  damages  and  costs  forthwith, 

or  by  any  instalments,  or  in  any  other  manner  as  such  Judge 

may  think  reasonable  and  just"     When   he  makes   that 

amended  order,  surely  the  debtor  is  in  the  same  situation 

as  a  person  who  has  an  original  order  made  against  him. 

But  even  if  the  Judge  has  no  power  to  compel  the  defend- 


Abi.by 

V 

Dale. 
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VobaM  L  ant  to  come  into  Court,  still  the  question  is,  whether  lie 
-  should  not  give  him  an  opportunity  of  coming.]  Here  die 
defendant  was  heard;  the  Judge  found  that  he  was  of 
ability  to  pay  by  certain  instalments,  and  ordered  him  to  be 
committed  if  he  did  not  pay  them.  The  Judge  might 
have  ordered  his  immediate  commitment,  for  the  defendant 
had  incurred  that  penalty :  and  the  warrant  in  effect  only 
postpones  the  commitment  to  a  future  day,  with  the  merci- 
ful view  of  enabling  the  defendant  to  avoid  the  punishment 
by  payment.  [Maule,  J. — It  is  quite  contrary  to  all  analogy 
in  law,  that  a  Judge  shall  have  the  power  to  say;  «yoo 
shall  pay  on  a  future  day,  and  if  not,  be  committed."  If 
the  order  was  to  pay  forthwith,  otherwise  to  be  committed, 
the  case  would  be  different.  But  the  ground  of  the  decision 
in  Ex  parte  Kinning  (a),  was,  that  notwithstanding  the 
defendant's  non-payment,  circumstances  might  possibly 
happen  between  the  making  of  the  order  and  the  time  of 
imprisoning  the  defendant,  which  might  induce  the  Judge 
to  say  that  he  would  not  commit  him.  Suppose,  for  i^ftfn™*, 
the  man  were  in  the  last  stage  of  cholera  when  the  time 
for  payment  arrived,  should  he  not  have  an  opportunity 
of  making  that  fact  known  to  the  Judge,  before  being 
committed  for  non-payment  ?J  The  Legislature  has  not 
contemplated  bringing  up  the  defendant  a  second  time,  and 
has  made  no  provision  for  that  purpose.  [Matde,  J. — There 
is  nothing  in  the  act  which  shews  that  the  Legislature 
intended  to  repeal  the  common  law,  which  says,  that  a  man 
shall  not  be  punished  without  being  first  heard.  Jems, 
C.  J. — If  the  Judge  makes  an  amended  order,  why  may 
not  the  plaintiff  summon  his  debtor  again  ?  He  has  still 
an  unsatisfied  judgment.]  The  defendant  had  already 
incurred  the  punishment  of  imprisonment  when  this  order 
was  made.  [Maule,  J. — The  order  here  is  not  to  commit 
the  defendant  tor  a  past  disobedience;  but  the  Judge 
says;  "you  must  pay  on  the  1st  of  July,  and  I  adjudicate 

(«)  4  C.  B.  507. 
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beforehand,  that  there  cannot  possibly  be  any  excuse  to  L.M.bP. 
prevent  your  paying  on  that  day.**]  It  has  been  held  that  — - — ! — 
under  the  6  &  7  Wm.  4,  c.  7 1 ,  8.  82, — which  provides,  that  _  ». 
in  case  a  rent-charge  shall  be  in  arrear  for  forty  days,  and 
there  shall  be  no  sufficient  distress  on  the  premises,  a  Judge 
may,  on  affidavit  of  the  facts,  order  a  writ  to  be  issued  to 
the  sheriff  of  the  county,  requiring  him  to  summon  a  jury 
to  assess  the  arrears — a  Judge  might  grant  an  order  ex 
parte,  and  that  no  previous  summons  or  notice  to  the 
parties  was  necessary ;  In  re  Hammersmith  Bent-charge  (a). 
[Mauley  J. — That  was  civil  process ;  here  a  man  is  to  be 
punished  with  a  discretionary  amount  of  punishment 
Whenever  a  punishment  is  discretionary,  the  Court  must 
have  before  it  all  the  circumstances  which  are  to  regulate 
its  discretion.  That  is  the  reason  why  a  Court  of  error 
cannot  award  any  punishment  Now,  can  a  Judge  deter- 
mine beforehand,  that  a  breach  which  is  to  take  place  at  a 
future  time,  is  to  be  visited  with  a  certain  amount  of  punish- 
ment? The  Judge  is  here  claiming  a  prophetic  power. 
Suppose  the  defendant  were  called  upon  to  answer  for  his 
default,  and  said ;  "  I  have  paid  all  but  sixpence,  and  I 
was  on  my  way  to  pawn  my  shirt  to  raise  that  sixpence, 
when  I  was  attacked  by  thieves,  who  took  it  from  me;" 
would  the  Judge  in  the  exercise  of  his  discretion  visit  him 
in  such  a  case,  with  the  same  amount  of  punishment  as  if 
the  default  was  without  excuse  ?] 

Jervis,  C.  J. —  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  It  seems  to  me  that  the  Court  is 
bound  by  the  case  of  Ex  parte  Kinning,  relied  upon  by 
Mr.  Lush.  It  is  true  that  case  is  not  precisely  the  same  as 
this,  but  it  proceeds  upon  the  principle  that  it  is  contrary 
to  natural  justice  to  punish  a  man  without  giving  him 
an  opportunity  of  defending  himself.  It  does  not  follow 
from  this,  that  if  the  act  of  Parliament  did  say  positively 

(a)  7  D.  &  L.  41 ;  S.  C.  4  Exch.  87. 
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— -^ we  should   not  rive  effect   to  it;   but  the  statute,  when 

v.  examined,  bears   no  such  construction.     A  party  having 

an  unsatisfied  judgment  is  empowered  by  the  98th  sec- 
tion to  summon  his  debtor.  [His  Lordship  here  read 
the  98th  section  of  the  County  Courts*  Act]  Then  the 
99th  section  gives  the  Judge  the  power  to  commit  in 
seven  cases,  and  I  see  that  my  Brother  Manning,  in  a  note 
to  the  case  of  Ex  parte  Kinning  (a),  has  divided  the  section 
into  seven  heads.  The  seventh  head  is  as  follows: — 
"  If  it  shall  appear  to  the  satisfaction  of  the  Judge  of  the 
said  Court,  that  the  party  summoned  has  then  or  has  had 
since  the  judgment  obtained  against  him,  sufficient  means 
or  ability  to  pay  the  debt,  or  damages,  or  costs  so  recovered 
against  him,  either  altogether  (meaning  probably  'in  one 
sum')  or  by  any  instalment  or  instalments  which  the  Court 
in  which  the  judgment  was  obtained,  shall  have  ordered ; 
and  if  he  shall  refuse  or  neglect  to  pay  the  same,  as  shall 
have  been  so  ordered,  or  as  shall  be  ordered  pursuant  to 
the  power  hereinafter  provided,  it  shall  be  lawful  for  such 
Judge,  if  he  shall  think  fit,  to  order  that  any  such  party 
may  be  committed,"  &c  Now,  the  debtor  had,  at  the  time 
when  he  was  brought  before  the  Court,  refused  to  pay 
according  to  the  terms  of  the  order;  and  thereupon  the 
power  of  the  Judge  attached  to  commit  him.  It  docs  not 
follow,  however,  that  he  had  the  power  to  commit  him 
at  a  future  period,  in  the  event  of  some  contingency  hap- 
pening; and  inasmuch  as  the  language  of  the  statute  is 
consistent  with  the  general  rule  of  law  that  a  party  is  not 
to  be  committed  without  being  heard  in  his  defence,  I  sec 
no  ground  for  straining  the  words  of  the  section  for  the 
purpose  of  giving  the  Judge  such  a  power.  It  is  obvious 
that  circumstances  might  happen  which  would  afford  a 
good  excuse  for  not  obeying  the  order ;  and  it  is  just  that 
the  party  should  have  an  opportunity  of  stating  them. 

(n)  4  C    B.  507,  514. 
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Maule,  J. — I  quite  agree.     It  is  not  necessary  to  go     L-  M-b  p 
into  the  grounds  of  my  opinion,  especially  as  the  Lord       -  - — ; — 

A.BL1E1 

Chief  Justice  has  already  stated  them,  and  as  I  expressed  ^  ©. 
in  the  course  of  the  argument  the  difficulties  which  I  felt. 
I  conceive  that  the  plaintiff's  right  to  proceed  under  an 
order  obtained  under  the  98th  section  is  the  same  as  if  he 
had  obtained  a  new  judgment.  I  do  not,  however,  decide 
the  case  upon  that  ground,  but  upon  the  general  one,  which 
it  is  most  important  to  uphold,  that  a  person  is  not  to  be 
punished  without  having  an  opportunity  of  defending  him- 
self. That  is  a  general  principle  of  law.  No  doubt  an  act 
might  be  passed  inconsistent  with  it,  but  that  is  not  very 
likely;  and  unless  it  contained  words  which  shewed  clearly 
such  an  intention,  we  ought  not  to  draw  any  inference  to 
violate  those  principles  of  law  and  practice  which,  as  said 
by  one  of  the  Judges  in  Dr.  Bentky's  case  (a),  are  common 
to  the  laws  of  both  God  and  man. 

Williams,  J. — I  was  not  one  of  the  Judges  who  took 
part  in  the  decision  of  Ex  parte  Kinning,  but  I  concur 
in  the  judgment  in  that  case,  and  in  the  general  principle 
of  law  laid  down  in  it,  1  think  we  could  not  decide  this 
case  otherwise  than  we  now  do,  without  abandoning  a  most 
important  principle. 

Talfourd,  J. — When  a  Judge  of  the  County  Court 
makes  an  order  to  pay  by  instalments,  he  does  in  effect  say 
that  it  is  not  fitting  that  the  defendant  should  pay  all  at 
one  time.  The  very  object  of  the  order  is  to  make  the 
payments  subject  to  all  the  contingencies  which  may 
happen  at  a  future  time. 

Judgment  for  the  Plaintiff. 

(a)  Per  Fortescue,  J.,  1  Stra.  567. 


634  CASES  ON   POINTS  OF   PRACTICE,    &C. 


Volume  L 
1850. 


November  11.  HOOPER  V.  WoOLMER. 


[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.9  Maule,  J.9  Williams,  J.9  and 

Talfourd,  J.] 

A  declaration,  A  SSUMPSIT.     The  declaration  stated,  that  the  plaintiff 

forth  an  agree-  and  defendant  on  the  18th  of  August,  1847,  signed  an 

defendantto^t  agreement,  which  was  set  out  verbatim,  and  by  which  the 

of  plaintiff  defendant,  after  agreeing  to  take  of  the  plaintiff,  certain 

certain  rooms,  ,  # 

partofames-  rooms,  being  part  of  a  messuage  in  Serjeants'  Inn,  Fleet 

agreed  w  pay  Street,  from  Midsummer,  1847,  for  a  year,  at  the  rent  of 

(without  4Q£  agreed  "to  pay  the  proportion  of  rates,  taxes,  and 

whom) "the  assessments"  "which  then   were   or  thereafter   might  be 

the  rates,"  &c.  assessed,  on  the  premises  so  taken  by  the  said99  defendant. 

hVusessed^oii  Tne  declaration  after  averring  mutual  promises,  and  the 

the preni$e* $o  defendant's  entry  upon  the  premises,  alleged  "that  while 

averred,  that  the  defendant   was   tenant  of  the  premises,  to  wit,  &c, 

afterwards,  ,.  ,  a  . 

rates  amount,  divers  rates,  taxes  and  assessments,  amounting,  to  wit,  to 
l&Gi^wdre  *°  1*>0A,  were  respectively  assessed  on  the  said  messuage  in  the 
assessed  on  the   agreement  mentioned,  and  whereof  the  demised  premises 

meseuage,  11.  o  /•   i_ 

being  the  rates  are  parcel,  being  such  rates,   &c,  "  whereof  the  proportion 

whereof  the 

proportion  was 

agreed  to  be  paid  as  aforesaid  ;  that  such  rates  were  afterwards  assessed,  became  due,  and  were 

paid  by  the  plaintiff;   that  the  proper  proportion  payable  by  the  defendant  was  a  certain 

proportion,  to  wit,  one- third,  amounting,  to  wit,  to  50/.,  of  all  which  defendant  had  notice,  and 

was  requested  by  the  plaintiff  to  pay  the  said  sum,  nevertheless  defendant  disregarded,  &c 

Pleas.     First,  as  to  12/.  10*.  tender  and  payment  into  Court 

Secondly,  as  to  residue,  traverse  of  the  request  to  pay. 

Fourthly,  as  to  residue,  that  the  proper  proportion  payable  by  defendant  was  a  certain  pro- 
portion, amounting  to  12/.  10*.,  without  this,  that  the  proper  proportion  was  a  certain  proportion, 
to  wit,  one-third,  amounting,  to  wit,  to  50/. 

Held,  upon  special  demurrer  to  the  second  and  fourth  pleas, 

First,  that  the  defendant  was  bound  to  pay  his  proportion  of  the  rates  to  the  plaintiff 

Secondly,  that  his  liability  to  do  so  was  a  primary,  and  not  a  collateral  liability ;  and,  therefore, 
that  no  request  to  pay  was  necessary. 

Thirdly,  that  under  the  agreement  to  pay  a  proportion  of  the  rates  assessed  on  the  prembo 
so  taken  by  him,  he  was  bound  to  pay  a  proportion  of  the  rates  assessed  on  the  messuage,  of 
which  such  premises  were  a  part     And 

Fourthly,  that  the  fourth  plea  was  bad,  as  traversing  only  the  precise  amount  of  the  proportion 
stated  in  tne  declaration,  which  was  immaterial. 
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was  so  agreed  to  be  paid  as  aforesaid ;  that  the  said  rates,  &c,    L-  M-  fr  p- 

so  assessed,  afterwards  and  before  the  commencement  of - — - — 

this  suit,  to  wit,  on  the  2nd  day  of  July,  a.  d.  1847,  and  v. 

on  divers  other  days,  &c,  became  due,  and  were  paid  by  go****** 
the  plaintiff,  to  the  several  persons  authorized  to  collect 
them;  "that  the  proper  and  reasonable  proportion  of  the 
said  last  mentioned  rates,"  &c,  "  to  be  paid  by  the  defend- 
ant in  respect  of  the  said  demised  premises,  was  a  certain 
proportion  or  part  thereof,  to  wit,  one-third  part  thereof, 
amounting,  to  wit,  to  the  sum  of  50£ :  of  all  which  the 
defendant  before  the  commencement  of  this  suit,  to  wit,  on 
the  27th  day  of  March,  a.  d.  1850,  had  notice,  and  was 
then  requested  by  the  plaintiff  to  pay  the  said  last  men- 
tioned sum  of  money,  as  and  for  and  then  being  such 
proportion  of  the  said  last  mentioned  rates,"  &c,  "as  was  to 
be  so  paid  by  the  defendant,  according  to  the  form  and 
effect  of  the  said  agreement  as  aforesaid ;"  that  nevertheless, 
the  defendant  disregarded,  &c,  and  had  not  paid  the  said 
sum  of  50&,  or  any  part  thereof,  or  the  said  proportion,  or 
any  other  part,  share,  or  proportion  of  the  last  mentioned 
rates,  &c. 

The  declaration  also  contained  counts  for  money  paid 
and  upon  an  account  stated. 

Pleas.  First,  as  to  12/.  10$.,  parcel  of  the  501  in  the 
first  count  mentioned,  tender  and  payment  into  Court 

Second,  as  to  the  residue  of  the  said  sum  of  50i,  and  all 
causes  of  action  in  respect  thereof,  that  the  defendant  was 
not  requested  by  the  plaintiff  to  pay  the  said  residue  of  the 
sum  of  50/.,  modo  et  forma,  &c. 

Fourth,  as  to  the  residue  of  the  said  sum  of  501,  and  all 
causes  of  action  in  respect  thereof,  "  that  the  proper  and 
reasonable  proportion  of  the  said  rates,"  &c  "  to  be  paid  by 
the  defendant  in  respect  of  the  said  demised  premises  was 
a  certain  proportion,  amounting  to  the  sum  of  121  10*.,  and 
no  more ;  without  this,  that  the  said  proper  and  reasonable 
proportion  of  the  said  rates,"  &c.  "  was  a  certain  proportion 
or  part  thereof,  to  wit,  one-third  part  thereof,  amounting, 
to  wit,  to  the  sum  of  50/.,"  modo  et  formal  &c. 
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Special  demurrer  to  the  second  and  fourth  picas,  and 
joinder. 

Couch,  in  support  of  the  demurrer.  The  second  plea 
is  bad,  for  putting  in  issue  matter  not  alleged,  nor  material 
to  be  alleged,  in  the  declaration.  The  declaration  alleges 
that  rates  were  made,  and  that  the  defendant  had  notice 
thereof;  and  it  is  no  answer  that  the  defendant  was  not 
requested  by  the  plaintiff  to  pay;  WalUs  v.  Scott  (a); 
Hill  v.  Wade  (b).  \Maule,  J. — The  defendant  promises 
to  pay  for  the  premises  a  rent  consisting  of  a  certain  sum, 
and  of  a  further  sum  to  be  ascertained  by  the  amount  of 
taxes  imposed  upon  the  house.  As  soon  as  that  amount 
was  ascertained,  it  was  his  duty  to  pay.] 

The  fourth  plea  also  puts  in  issue  immaterial  matter. 
The  declaration  avers  that  the  proper  proportion  of  the 
rates  was  a  certain  proportion,  to  wit,  one-third,  amount- 
ing,  to  wit,  to  50/. ;  and  the  plea  states  the  proper  propor- 
tion was  a  certain  proportion  amounting  to  12£  10*.,  without 
this,  that  the  proper  proportion  was,  to  wit,  one-third, 
amounting,  to  wit,  to  50/.  This  traverse  in  fact  puts  in 
issue,  not  the  fact  whether  the  proportion  was  one-third, 
but  only  whether  the  sum  was  5QL,  which  is  immaterial. 

Needham  {Hodgson  with  him).  The  declaration  is  bad 
in  substance.  It  is  not  averred  that  any  rates  were  assessed 
on  the  premises  taken  by  the  defendant,  and  the  promise  is 
limited  to  such  assessments.  Further,  although  the  promise 
is  made  to  the  plaintiff,  it  is  not  a  promise  to  pay  him; 
the  defendant  is  bound  to  pay  the  party  entitled  to  the 
rate. 

But  if  the  plaintiff's  construction  is  correct,  the  defend- 
ant's liability  is  not  to  pay  his  own  debt,  but  a  debt  of  the 
plaintiff:  that  is  a  collateral  liability,  and  a  request  is 
necessary.  The  request  is,  therefore,  properly  put  in  issue 
by  the  second  plea,  and  the  demurrer  must  fail ;  Birks  v. 


(a)  1  Stra.  88. 


(6)  Cro.  Jac.  523. 


HOOPBE 
V. 
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Trippett  (a).     [Williams,  J. — There  the  agreement  was  to     L.  M.  t  P. 
pay  on  request,  using  the  very  words.]     In  Batson  v. 
Spearman  (4),  no  such  words  were  in  the  agreement,  and 
yet  the  request  was  held  material. 

As  to  the  fourth  plea,  the  traverse  follows  the  language 
of  the  declaration;  and  if  there  be  any  ambiguity  in  it,  the 
fault  lies  with  the  plaintiff,  and  not  with  the  defendant 
Indeed,  the  plea  is  more  intelligible  than  the  declaration, 
as  it  explains  by  the  inducement  what  is  meant  by  the  tra- 
verse. [Maule,  J. — The  plaintiff  is  not  bound  to  prove  the 
precise  proportion ;  but  he  is  bound  to  prove  that  the  de- 
fendant had  notice  of  the  proportion,  and  that  is  the  mean- 
ing of  the  averment  in  the  declaration.]  The  form  of  the 
breach  shews  that  he  intended  to  make  the  precise  amount 
material,  for  it  says,  that  the  defendant  did  not  pay  "  the 
said  sum  of  50L"  [Mauk,  J. — That  is,  the  sum  already 
described,  incorporating  all  the  "to  wits."  It  was  not 
necessary  for  the  plaintiff  to  state  any  sum.  He  does 
not  say  that  the  sum  is  501 ;  he  merely  says  that  the  de- 
fendant had  notice  of  the  sum.  Talfourd,  J. — The  breach 
is  not  merely  that  the  defendant  did  not  pay  the  precise 
sum,  but  it  goes  on,  "  or  any  part  thereof,  or  the  said  pro- 
portion, or  any  other  part,  share,"  &c  "  of  the  said  rates," 
&c]  How  is  the  defendant  to  put  in  issue  the  proportion  ? 
\Maule,  J. — Assuming  it  to  be  material,  he  might  deny 
that  he  had  notice  of  the  proportion ;  and  if  the  proportion 
of  which  the  plaintiff  had  given  him  notice  proved  not  to 
be  the  true  proportion,  the  averment  in  the  declaration, 
that  the  plaintiff  had  given  him  notice  of  the  proportion, 
could  not  be  proved.] 

Jebvis,  C.  J. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  First,  as  to  the  second  plea.  That 
raises  the  question  whether,  under  the  terms  of  the  contract, 
a  request  was  necessary.    Upon  the  state  of  facts  as  they 

(a)  1  Saund.  32.  (6)  9  A.  &  E.  298  ;  S.  C.  3  P.  &  D.  77. 

VOL.  I.  T   T  L.   M.   &   P. 
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Vcham  I.     appear  on  the  record,  it  is  manifest  that  the  rent  pay- 

— — - —  able  for  the  chambers  is  the  amount  of  the  rent  mentioned 

v.  in  the  agreement,  plus  the  proportion  of  the  rates  which 

should  be  assessed  upon  the  premises  taken  by  the  defend- 
ant ;  which  must  clearly  mean  the  same  proportion  of  the 
whole  rate  as  the  chambers  bear  to  the  whole  house.  The 
record  shews  that  rates  were  assessed  upon  the  premisei; 
that  the  plaintiff  paid  a  large  sum  of  money;  and  that  the 
defendant  became  liable  to  pay  a  proportion  of  it.  The 
question  is,  whether  that  is  a  primary  or  a  secondary  lia- 
bility. I  apprehend  it  is  a  primary  liability ;  for  the  agree- 
ment is  to  pay  for  the  chambers  a  certain  amount  of  rent, 
plus  a  proportion  of  the  rates.  If  so,  no  request  ww 
necessary. 

With  respect  to  the  fourth  plea,  the  traverse  puts  in  isme 
the  exact  proportion ;  and  it  is  clear  that  the  plaintiff  would 
be  entitled  to  judgment,  unless  the  proportion  were  mate- 
rial, which  it  is  not 

Maulb,  J. — I  am  of  the  same  opinion.  The  declaration 
shews  an  agreement  to  pay  a  certain  proportion  of  the  rates 
by  way  of  rent,  without  saying  to  whom.  The  declaration 
then  goes  on  to  shew  what  rates  were  assessed  and  paid  by 
the  plaintiff,  and  alleges  that  notice  of  that,  and  of  the  doe 
proportion,  was  given  to  the  defendant  I  think  that  shews, 
without  any  allegation  of  request,  a  liability  upon  the 
defendant  to  pay.  In  fact,  when  the  plaintiff  paid  the 
money,  there  arose  a  debt  from  the  defendant  to  the  plain- 
tiff; and  no  demand  was  necessary,  unless  some  demand 
was  provided  for  in  the  agreement  In  the  case  of  goods 
sold  and  delivered,  it  may,  no  doubt,  be  agreed  that  the 
money  shall  not  be  payable  until  after  demand :  the  point 
has  often  arisen  in  cases  in  bankruptcy,  in  which  the  lia- 
bility of  the  joint  or  separate  estates  has  turned  upon  the 
question  whether  a  demand  has  been  made  or  not,  with 
reference  to  a  proviso  that  a  demand  should  be  necessary, 
without  which  stipulation   no  demand  would  have  been 


WOOLMER. 
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necessary.    Here,  I  think  that  this  debt  was  payable  without     L.  M.fP. 

request ;  and,  therefore,  that  the  plea  puts  in  issue  an  im — - — 

.  ,    „  Hooper 

material  allegation.  _  „. 

The  other  plea,  as  I  understand  it — and  it  is  difficult  to 
understand  it — puts  in  issue  the  precise  amount  of  the 
proportion.  I  do  not  think  the  plaintiff  is  bound  to  prove 
the  precise  amount  The  declaration  states  that  the  de- 
fendant had  notice  of  the  amount  of  his  due  proportion, 
and  avers  that  that  was  so  much.  It  may  be  that  notice 
to  the  defendant  of  his  due  proportion  was  material  I 
rather  incline  to  think  it  was ;  but  I  am  by  no  means  certain 
of  it:  because,  if  the  defendant  had  notice  of  the  whole 
amount  of  the  assessment,  and  what  it  was  in  respect  of, 
he  had  as  good  means  of  knowing  what  his  proportion 
was,  as  the  plaintiff.  But  that  question  is  not  material 
here,  because  the  plea  seeks  to  raise  an  issue  which  ought 
to  have  been  raised  in  another  way.  If  the  defendant 
sought  to  dispute  the  amount,  he  ought  to  have  done  so 
by  paying  what  he  conceived  the  amount  into  Court 

Williams,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  for  the  Plaintiff! 


t  t  2 
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Pre8COTt  and  Others  v.  Hadow. 


A  creditor  of 
a  joint  stock 
company  who 
has  sued  an 
individual 
shareholder, 
and  whose 
action  has  been 
stayed  under 
sect.  73  of  the 
Winding-up 
Act  (11  &12 
Vict.  c.  45), 
may  continue 
his  action  so 
soon  as  he  has 
proved  his 
claim  before 
the  Master, 
although  he 
has  taken  no 
further  steps 
to  enforce  his 
claim  under 
that  act. 


[In  the  Exchequer  of  Pleas* 

Coram  Pollack,  C.  B.y  Parke,  B.t  Aldcrson,  B.9  a*d 

Flatty  A] 

ROCHFORT  CLARKE  had  obtained  a  rule,  calling 
on  the  plaintiffs  to  shew  cause  why  an  order  made  by 
Maule,  J.,  dated  the  26th  of  July,  1850,  should  not  be  set 
aside. 

It  appeared  upon  the  affidavits  that  this  was  an  action  of 
assumpsit,  and  that  the  defendant  was  sued  as  a  shareholder 
of  the  Royal  Bank  of  Australia.  On  the  25th  of  March, 
1850,  an  order  was  made  by  Vice  Chancellor  Bruce, 
under  the  Joint  Stock  Companies*  Winding-up  Act,  1848, 
(11  &  12  Vict,  c  45),  for  winding  up  that  company.  On 
the  25th  of  April  an  official  manager  was  duly  appointed, 
and  on  the  15th  of  June  an  order  was  made  by  Alderso*, 
B.,  directing  that  proceedings  in  the  plaintiffs'  action  should 
be  stayed  until  after  they  had  "made  or  exhibited  their  proof  * 
before  the  Master.  On  the  17th,  the  plaintiffs'  attorney 
carried  in  and  exhibited  the  plaintiffs'  claim  before  the 
Master  appointed  to  wind  up  the  affairs  of  the  company, 
who,  after  hearing  counsel  on  behalf  of  the  plaintiffs  and 
defendant,  on  the  2nd  of  July  allowed  the  claim.  On  the 
9th  of  July,  the  plaintiffs  having  taken  out  a  summons,  the 
parties  appeared  before  Maule,  J.,  who  made  the  order  now 
sought  to  be  set  aside,  by  which  he  ordered  that  the  cause 
should  be  tried  in  its  turn,  and  that  the  stay  of  proceedings 
entered  in  the  Marshal's  book  in  accordance  with  the  order 
of  Alderson,  B.,  should  be  withdrawn. 


Bramwell  shewed  cause.     The  question  depends  upon 
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the  construction  of  the  73rd  section  of  the  Joint  Stock 
Companies'  Winding-up  Act,   under   which   the  order  of 
Alderson,  B.,  was  made.     That  section  provides,  that  after 
the  appointment  of  an  official  manager  no  person  may, 
except  as  the  Master  permits,  commence  or  proceed  with 
any  action  against  a  person  who  is  sued  as  "  contributory  " 
of  the  company,  "  until  after  proof,  or  exhibiting  or  making 
such  proof  as  he  may  be  able,  of  his  debt  or  demand  before 
the  Master,  as  herein-after  mentioned ;"  and  that  a  Judge 
of  the  Court  in  which  the  action  is  brought  may  order 
"  that  all  further  proceedings  in  such  action  shall  be  stayed 
until  after  such  proof  shall  have  been  made  or  exhibited 
before  the  Master."    This  action   having  been  so  stayed 
the  plaintiffs  did  prove  before  the  Master,  and  were  then 
en  tided  to  proceed  with  their  action.    Indeed,  the  order  of 
Maule,  J.,  would  have  been  unnecessary,  if  the  Marshal 
bad  not  required  some  authority  for  putting  the  cause  in 
the  list  for  trial.     It  must  be  contended,  on  the  part  of  the 
defendant,  that  the  effect  of  the  first  order  is  to  stay  pro- 
ceedings for  ever.     [R.  Clarke.     I  contend  that  the  true 
construction  of  the  act   is,  that  "until  after  proof,"  &c. 
means,  until  the  plaintiffs  have  taken  some  reasonable  step  to 
obtain  payment  of  the  claim  beyond  the  mere  exhibiting  it 
before  the    Master.]     How   can   the   Court  say  what  is 
reasonable  in  each  case?     To  adopt  such  a  construction 
would  be  to  extend  the  plain  meaning  of  the  words  of  the 
act,  which  the  Court  will  not  do,  unless  there  be  manifest 
necessity  for  doing  so.     [He  was  then  stopped  by  the  Court 
who  called  on] 


L.  M.  &  r. 

1850. 

Pekscott 

and  Others 

c. 

Ha  dow. 


R.  Clarke,  in  support  of  the  rule.  Undoubtedly,  the 
words  in  their  literal  meaning  are  satisfied  by  the  mere 
production  of  the  evidence  of  the  claim  before  the  Master ; 
but  words  must  sometimes  be  construed  differently  from 
their  ordinary  meaning,  in  order  to  give  effect  to  the  inten- 
tion of  the  Legislature.  "Execution  levied,"  " goods  for 
exportation,"  and  "  persons  in  insolvent  circumstances,"  are 
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expressions  which  have  been  held  to  bear  different  meanings 
in  different  acts,  according  to  the  context.     So  here,  if  the 
words  "until  after  proof  &a  are  construed  strictly,  the 
intention  of  the  Legislature  will  not  be  carried  oat    Hie 
general  objects  of  the  act  were  twofold, — to  provide  a  fimd 
for  payment  of  the  creditors,  and  to  give  a  protection  to 
the  contributories  of  such  companies.    The  defendant  is 
sued  as  a  shareholder;  but  as  the  Master  has  allowed  the 
plaintifiV  claim,  the  defendant  will  be  called  upon  to  con- 
tribute to  the  fund  for  its  payment,  and  it  is,  therefore,  not 
just  or  reasonable  that  he  should  continue  personally  liable 
in  an  action.    The  word  "  exhibiting"  clearly  cannot  be  un- 
derstood in  its  literal  meaning;  nor  should  the  word  "  proof;" 
which  must  mean  "  effectual  proo£"     [Pollock,  C.  B. — The 
plaintiffs  have  at  common  law  a  right  of  action ;  that  cannot 
be  taken  away  by  implication.     All  that  the  act  requires  is 
that  he  shall  make  such  proof  as  he  is  able ;  he  has  done 
so,  and  the  Court  cannot  require  him  to  do  more.]    The 
Joint  Stock  Companies9  Act,  7  &  8  Vict  c  110,  which  is 
in  pari  materia  (a),  requires  that  diligence  should  be  used  by  a 
creditor  to  obtain  payment  from  the  company  before  he  can 
resort  to  a  shareholder.     [Pollock,  C.  B. — In  that  act  there 
is  an  express  provision  to  that  effect.    If  we  were  to  hold  it 
necessary  here,  we  should  be  legislating,  and  not  merely 
putting  a  judicial  construction  on  the  act.]     To  hold  that 
the  words  "exhibiting  or  making  such  proof  mean  that 
the  plaintiffs  should  take  reasonable  steps  to  enforce  their 
claim  before  proceeding  in  their  action,  would  be  no  great 
extension  of  the  meaning  of  the  words.     [Pollock,  C.  R— 
It  is  impossible  to  say  what  are  reasonable  steps.    What  the 
plaintiff  is  to  do  in  each  case  must  depend  on  the  particular 
circumstances  of  the  case.    Parke,  B. — How  could  an  order 
be  made  that  the  action  should  be  stayed  until  the  plaintiffs 
have   taken   " reasonable  steps?"]     In   Thompson  v.   The 
Universal   Salvage    Company  (b\   Parke,   B.,    said,    with 


(a)  Sect.  66. 


(6)  3  Exch.  310,  318-9 ;  S.C.6D.&L 465. 
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reference  to  the  11  &  12  Vict  c  45,  "  So  long  as  there  is 
a  reasonable  prospect  of  obtaining  payment  by  proving  the 
debt  under  the  provisions  of  that  act,  it  is  our  duty  to 
prevent  individual  creditors  from  having  execution  against 
the  shareholders  of  the  company,"  (under  the  7  &  8  Vict 
c  110,  s.  66.)  Alderson,  B.,  also  said,  "It  would  be  very 
unjust,  and  not  a  fair  construction  of  the  7  &  8  Vict,  c  110, 
that  a  creditor  should  proceed  against  an  individual  share- 
holder, when  he  has  a  right  to  go  against  the  assets  of  the 
whole  company.  When  he  has  done  so  without  success, 
he  may  again  resort  to  the  individual."  [Alderson,  B.— 
The  application  in  that  case  was  to  our  discretion.  Here 
the  Court  has  no  discretion ;  we  can  only  follow  the  words 
of  the  act,  which  allow  a  stay  of  proceedings  only  till  the 
u  proof"  before  the  Master.] 


1».  M.  fc  P» 
1850. 

Prescott 

and  Others 

v. 

Hadow. 


Pollock,  C.  B. — The  question  is,  whether  we  are  to 
stay  proceedings  on  the  part  of  the  plaintiffs,  they  having 
proved  their  demand  before  the  Master  under  11  &  12  Vict 
c.  46,  8.  73,  but  taken  no  further  steps  to  recover  it  under 
that  act  Even  in  the  absence  of  sect.  58,  I  should  have 
had  no  doubt  that  the  case  came  within  the  general  rule, 
that  a  statute  is  never  to  be  held  to  take  away  a  common 
law  right  of  the  subject,  unless  it  iB  clear  that  such  is  the 
intention  of  the  Legislature ;  but  by  sect.  58  I  find,  that 
"except  as  is  by  this  act  expressly  provided,"  nothing 
therein,  nor  any  petition  or  order  under  it,  shall  "  diminish, 
prejudice,  or  in  anywise  alter  or  affect  the  rights  or  reme- 
dies of  creditors,  or  other  persons  not  being  contributories," 
nor  "any  actions,  suits,  or  other  proceedings"  pending  at 
the  date  of  the  petition.  The  defendant,  therefore,  must 
shew,  not  only  that  it  is  reasonable,  but  that  the  act 
actually  expresses  what  he  contends  for.  It  certainly  is 
not  expressed,  and,  I  think,  not  intended. 


Parke,  B. — The  question  turns  entirely  on  the  words  of 
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sect  73,  which  enacts,  that  the  action  shall  be  stayed 
"  until  after  proof,  or  exhibiting  or  making  such  proof  as 
he  may  be  able,  of  his  debt  or  demand  before  the  Master.* 
That  means  that  before  the  creditor  can  be  allowed  to  go 
on  with  his  action,  he  must  have  given  all  the  proof  he  can 
before  the  Master,  and  the  Master  must  have  allowed  his 
claim.  Nothing  further  is  required  by  the  act;  and  when 
that  is  done,  the  order  of  the  Judge  is  at  an  end.  The 
effect  of  this  is,  that  a  proof  is  given  by  which  the  Master 
may  know  the  number  and  extent  of  the  creditors:  having 
learnt  this,  he  may  go  on  with  the  proceedings  under  the 
act  This  being  the  plain  meaning  of  the  act,  I  see  nothing 
in  it  which  should  induce  us  to  depart  from  the  general 
rule  and  put  a  different  construction  on  the  words. 
Thompson  v.  The  Universal  Salvage  Company  (a)  was  a 
different  case.  That  was  an  application  under  7  &  8  Vict 
c.  110,  and  there  the  Court,  having  a  discretion  to  exercise, 
said  they  would  not  allow  the  plaintiffs  to  issue  execution 
against  a  shareholder  until  he  had  made  every  attempt  to 
obtain  satisfaction  from  the  company  first.  Here  we  have 
no  such  discretion.  The  rule  must,  therefore,  be 


Alderson,  B. — I  entirely  agree  with  what  has  fallen 
from  my  Brother  Parke,  -except  that  I  doubt  whether  any 
allowance  of  the  proof  by  the  Master  is  necessary,  in  order 
to  enable  the  plaintiffs  to  continue  their  action,  as  no  mention 
of  any  such  allowance  is  made  in  sect  73,  although  in  the 
two  following  sections  a  power  to  allow  or  disallow  is  given 
to  the  Master  for  other  purposes.  That,  however,  makes 
no  difference  here,  as  both  the  proof  and  allowance  have 
been  completed,  after  which,  to  stay  proceedings  any  longer 
would  be  to  go  beyond  the  provisions  of  the  act 

Platt,  B. — I  am  of  the  same  opinion.      The  course 


(a)  3  Exch.  310 ;  S.  C.  6  D.  &  L.  465. 
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adopted  in  Thompson  v.  The  Universal  Salvage  Company 
is  not  confined  to  the  case  of  insolvent  companies  only ;  for 
had  the  company  been  solvent,  the  Court  would  still  have 
required  the  plaintiff  to  shew  that  the  return  of  nulla  bona 
to  the  fieri  facias  issued  against  the  goods  of  the  company 
was  true,  and  that  the  plaintiff  had  used  due  diligence  in 
endeavouring  to  get  his  claims  satisfied  out  of  the  funds  of 
the  company.  In  the  present  case  I  think  the  words  of 
the  statute  are  clear,  and  that  there  is  no  difficulty  in  their 
construction. 

Rule  discharged. 


L.  m.  £  P. 

1850. 

Pbescott 
and  Others 

p. 
Hadow. 


Bullock  0.  James  Jenkins,  sued  as  Henry  Bentinck.     November  13, 

14. 

[Bail  Court     Coram  Patteson,  J.] 

M.  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  Upon  an  appli- 
why  two  orders  made  by  Piatt,  B.,  bearing  date  the  28th  CoISt tore! 
of  October,  and  the  2nd  of  November,  1850,  should  not  «W  »  Judge's 

.  .       order  for  hold- 

be  rescinded,  and  why  the  defendant  should  not  be  dis-  ing  the  de- 
charged  out  of  custody  as  to  this  action.  roder  the  3rd* 

section  of  the 
1  &  2  Vict.  c.  110,  no  other  affidavits  can,  in  general,  be  used  than  those  which  were  before  the 
Judge  when  he  made  the  order. 

Therefore,  fresh  affidavits  cannot  be  used,  on  an  application  of  this  kind,  to  shew  either  that 
the  plaintiff  has  no  cause  of  action,  or  that  the  defendant  was  about  to  quit  the  country. 

But  fresh  affidavits  may  be  used  on  an  application  under  the  6th  section  to  discharge  the 
defendant  out  of  custody,  although  a  previous  application  has  been  made  to  a  Judge  at  Chambers 
under  that  section. 

Where  the  affidavit  on  which  the  order  to  hold  to  bail  is  granted,  discloses  a  cause  of  action 
for  unliquidated  damages  only,  it  should  specify  the  amount  of  damage  sustained  by  the  plaintiff, 
Semble. 

Where,  however,  a  Judge  had  granted  an  order  to  hold  to  bail  upon  an  affidavit  which  did 
not  contain  such  a  statement,  the  Court  refused  to  rescind  the  Judge's  order,  or  to  discharge  the 
defendant  out  of  custody ;  as  the  Judge  might  have  been  satisfied  upon  the  nets  stated  in  the 
affidavit  that  the  plaintiff  had  sustained  damage  to  the  amount  for  which  he  ordered  the 
defendant  to  be  held  to  bail. 

An  affidavit  to  hold  to  bail  in  an  action  for  criminal  conversation  with  the  plaintiff's  wife, 
stated  that  she  had  been  taken  away  from  the  plaintiff  about  two  years  ago,  and  that  the  plaintiff 
had  only  recently  discovered  that  she  had  been  living  ever  since  with  the  defendant  in  adultery ; 
but  omitted  any  positive  averment  that  she  was  the  plaintiff's  wife  when  she  was  taken  away, 
or  that  the  defendant  had  committed  adultery  with  her :   Held  sufficient. 

Where  an  order  has  been  made  to  hold  a  defendant  to  bail,  it  is  not  necessary  that  the  affidavit 
upon  which  it  was  made  should  shew  that  a  writ  of  summons  has  been  first  issued ;  as  the  Court 
will  intend  that  the  fact  was  proved  to  the  satisfaction  of  the  Judge. 
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The  following  foots  appeared  upon  the  affidavits.  On 
the  28th  of  October  in  the  present  year,  the  plaintiff 
obtained  the  first  mentioned  order  of  Hatt,  B.,  for  holding 
the  defendant  to  bail  for  500L  on  an  affidavit,  which 
stated : — "  That  deponent  has  a  legitimate  and  proper 
cause  of  action  against  the  defendant  for  criminal  con- 
versation with  the  wife  of  depouent  That  deponent  is  the 
husband  of  Mary  Bullock,  formerly,"  &c  "  That  deponent's 
said  wife  has,  for  more  than  two  years  past,  been  stolen 
away  from  the  protection  of  this  deponent,  and  from  his 
young  children.  That  deponent  has  sought  her  many 
thousand  miles  through  the  kingdom,  and  has  expended  in 
the  search  of  her  from  4001  to  50021  That  deponent  has 
only  recently  discovered  that  she  has,  for  more  than  two 
years  past,  been  living  under  the  protection  of  and  in 
adultery  with  the  above  named  defendant,  and  that  she  is 
still  living  with  the  said  defendant*  The  affidavit  then 
stated  that  the  defendant  had  threatened,  if  an  action  were 
brought  against  him,  to  go  abroad  and  take  the  plaintiff's 
wife  with  him;  and  that  "deponent  believes,  unless  de- 
fendant be  restrained  or  forthwith  apprehended,9  he  will 
do  so.  "  That  deponent  has  sustained  great  damage  and 
injury,  not  only  in  the  loss  of  the  comfort,  solace,  and 
society  of  his  said  wife,  and  his  young  children  in  the  loss 
of  the  maternal,  parental,  and  personal  duties,  and  comfort 
and  protection  of  their  mother  for  the  last  two  years  past, 
(the  performance  of  all  of  which  personal  duties  have  for 
more  than  the  last  two  years  past  been  imposed  on  this 
deponent),  but  in  the  great  expense  which  the  deponent 
has  incurred  and  been  necessarily  put  to  with  his  three 
young  children  in  search  of  her  during  the  last  two  years 
past,  and  being  kept  out  of  and  taken  away  from  all  pro- 
fessional and  other  duties  and  business  during  that  period, 
and  to  the  manifest  great  damage  and  injury  of  deponent, 
his  prospects  and  professional  business,  and  his  prospects 
for  ever  hereafter  through  life.9'     A  writ  of  capias  having 
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issued,  under  which  the  defendant  was  arrested,  he  took 
out  a  summons  to  rescind  the  order  of  the  learned  Judge, 
upon  the  ground  that  he  was  not  about  to  quit  the  kingdom. 
This  summons  also  was  heard  and  opposed  before  Piatt,  B., 
who  made  an  order  dismissing  the  summons,  the  costs  to 
be  costs  in  the  cause,  but  reducing  the  amount  of  bail  from 
5001  to  SOOL  A  deed  of  separation  made  between  the 
plaintiff  and  his  wife  of  the  one  part,  and  one  S.  V.  Favell 
of  the  other  part,  dated  the  6th  of  July,  1850,  was  proved 
before  the  learned  Judge.  The  present  rule  was  obtained, 
upon  the  affidavits  used  before  the  Judge,  and  also  upon 
additional  affidavits. 


L.  M.  *•  p. 

1850. 
Bullock 

V. 

Jenkins. 


WUkmsy  Serjt,  and  Lush,  shewed  cause.  There  are 
several  objections  to  this  application.  First,  the  defendant 
is  precluded  from  coming  to  the  Court  to  rescind  the 
Judge's  order ;  for  it  is  a  rule  of  practice  that  a  party  who 
applies  to  a  Judge  to  rescind  his  own  order  cannot  after- 
wards have  his  decision  reviewed  by  the  Court  Secondly, 
he  cannot,  at  all  events,  upon  such  a  motion,  use  fresh 
affidavits.  Under  the  old  practice,  where  a  Judge's  order 
was  necessary  to  authorize  an  arrest,  as  ex  gr.  in  actions  of 
trover,  the  defendant  could  not  move  to  set  the  order  aside 
on  counter  affidavits.  It  will  be  said,  however,  that  the 
6th  section  of  the  1  &  2  Vict  c.  110(a),  authorizes  this 
application;   but  that  section  only  applies  to  the  latter 


(a)  Sect.  6.  "  That  it  shall  be 
lawful  for  any  person  arrested 
upon  any  such  writ  of  capias  to 
apply  at  any  time  after  such 
arrest  to  a  Judge  of  one  of  the 
superior  Courts,"  &c,  "  for  an 
order  or  rule  on  the  plaintiff  in 
such  action  to  shew  cause  why 
the  person  arrested  should  not 
be  discharged  out  of  custody; 
and  that  it  shall  be  lawful  for 
such  Judge  or  Court  to  make 


absolute  or  discharge  such  order 
or  rule,  and  to  direct  the  costs 
of  the  application  to  be  paid  by 
either  party,  or  to  make  such 
other  order  therein  as  to  such 
Judge  or  Court  shall  seem  fit; 
provided  that  any  such  order 
made  by  a  Judge  may  be  dis- 
charged or  varied  by  the  Court, 
on  application  made  thereto  by 
either  party  dissatisfied  with  such 
order." 
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branch  of  this  rule,  and  not  to  the  former,  which  most 
succeed  or  fail  upon  the  materials  that  were  before  the 
Judge  when  the  order  was  made.  Under  that  section 
the  defendant,  when  arrested,  may  either  apply  to  a  Judge 
or  the  Court ;  and  if  he  applies  to  a  Judge  in  the  first 
instance,  he  may  come  to  the  Court  afterwards  to  review 
the  Judge's  decision;  but  the  act  does  not  authorize,  in 
such  a  case,  a  departure  from  the  ordinary  practice,  which 
precludes  the  use  of  fresh  affidavits. 

As  to  the  first  branch  of  the  rule,  therefore,  the  question 
is,  whether  the  affidavit  upon  which  the  Judge  made  the 
order  was  sufficient  The  affidavit,  it  is  true,  does  not  contain 
any  express  averment  that  the  plaintiff  has  sustained  damage 
to  an  amount  of  20/. ;  but  it  discloses  sufficient  facts  to  satisfy 
the  Judge,  that  that  amount  of  damage  at  the  least  has  been 
sustained ;  and  that  is  enough.  All  that  the  1  &  2  Vict 
c  110,  s.  3,  requires,  is  that  the  plaintiff  shall  "show  to  the 
satisfaction  of  a  Judge  of  one  of  the  said  superior  Courts, 
that  such  plaintiff  has  a  cause  of  action  against  the  defend- 
ant" "to  the  amount  of  twenty  pounds  or  upwards,  or  has 
sustained  damage  to  that  amount"  Even  before  that  act,  a 
Judge's  order  was  necessary  to  authorize  an  arrest  in  an 
action  like  the  present,  and  the  form  given  in  Tidd's  Forms, 
p.  105,  4th  ecL  of  an  affidavit  to  hold  to  bail,  in  an  action 
of  trespass  for  assault  on  board  a  ship,  omits  any  averment 
of  the  amount  of  damage  sustained.  [Patteson,  J. — In  a 
later  edition  of  the  same  work  (a),  I  find  that  such  a 
statement  is  introduced, — "  and  thereby  he,  this  deponent, 
has  sustained  damage  to  the  amount  of  pounds  at 

the  least."]  The  only  question  is,  whether  the  Judge  is 
satisfied  of  the  fact.  In  some  actions  as  in  trover  for  taking 
goods,  the  plaintiff  may  properly  be  required  to  swear  to 
the  value  of  the  goods ;  but  in  an  action  like  the  present, 
the  best  course  he  can  pursue,  is  to  make  an  affidavit  of  the 


(a)  Tidd's  Forms,  p.  76,  7,  8th  ed. 
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facts  and  leave  it  to  the  Judge  to  say  to  what  amount  he    L'  *•  *  ?' 
has  sustained  damage.     Here  he  states  that  he  has  expen- 


Jenkins. 


Bullock 
ded  500L  or  600£  in  searching  for  his  wife,  which  may  be  » 

special  damage;  but,  whether  it  be  or  not,  he  has  stated  all 

the  facts  of  the  case,  and  shewn  to  the  satisfaction  of  the 

Judge,  that  he  has  sustained  damage  to  the  amount  of 

300i ;  and  it  is  submitted  that  the  Court  cannot,  upon 

the  affidavit,  see  that  the  Judge  was  wrong  in  coming  to 

that  conclusion.      No  case  decides  that  it  is  necessary, 

under  all  circumstances,  to  state  the  amount;  and  it  is 

submitted,  therefore,  that  there  is  no  ground  for  interfering 

with  the  Judge's  order.     [They  referred  to  Hadderwce  v. 

Catmur  (a).] 

Bovill  and  Garth,  in  support  of  the  rule.  It  is  admitted 
that  upon  the  motion  for  rescinding  the  order  of  the  learned 
Judge,  the  case  must  stand  or  fall  upon  the  affidavit  on 
which  the  order  was  granted.  But  as  regards  the  discharge 
of  the  defendant  out  of  custody,  it  is  submitted  that  fresh 
affidavits  may  be  used.  In  1  Chit  Archb.  701,  8th  ed.,  the 
rule  on  applications  of  this  kind  is  thus  stated :  "  Where  a 
Judge  has  made  an  order  at  Chambers,  and  on  a  second 
application,  has  refused  to  rescind  it,  an  affidavit  on  which" 
[a  rule]  "  to  rescind  that  order  is  obtained,  need  not  men- 
tion the  second  application,  except  to  account  for  the 
delay  in  applying  to  the  Court  for  the  rule ;"  and  for  this 
Thomas  v.  Evans  (b)  is  cited.  In  Gibbons  v.  Spalding  (c), 
where  a  similar  objection  was  made  under  similar  cir- 
cumstances, the  Court  of  Exchequer  decided  that  fresh 
affidavits  might  be  used  on  both  sides  on  coming  to  the 

(a)  Barnes,  61.  not  an  order  to  hold  to  bail. 

(6)  Cited  from  12  Law  Journ.,         (c)  11  M.  &  W.  173;  S.  C.  2 

Exch.  41,  N.  S. ;  reported  in  9  M.  DowL  746,  N.  S.    See  also  Qra- 

&  W.  829.     The  order  in  that  ham  v.  SandrineUi,  4  D.  &  L.  317 ; 

case,   however,  was   merely  an  S.  C.  16  M.  &  W.  191* 
order  to  stay  proceedings,  and 


Jenkins, 
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Volume  i.      Court     In  Pegler  v.  Huhp(a\  the  Court  decided  that 
— '• —  affidavits  might  be  used  denying  the  plaintiff's  cause  of 

Bullock  .  ^  ■J"""©  r 

v.  action;   which   is   going   further    than   the   old  practice 

warranted. 

The  affidavit,  however,  on  which  this  order  has  been 
made  is  insufficient ;  and  the  case  of  Hopkins  v.  Salem- 
bier  (b)  shews  that  the  proper  coune,  under  such  circum- 
stances, is  to  move  to  set  aside  the  Judge's  order.  The 
plaintiff  should  pledge  himself  by  oath  that  he  has  sustained 
damage  to  the  amount  of  20£  at  least,  in  order  to  hold  the 
defendant  to  bail.  The  form  in  the  later  edition  of  TUUTi 
Farms  (c),  and  that  given  in  Chithfs  Forms  (d),  contain  a 
statement  to  that  effect  The  present  affidavit  does  not  even 
contain  an  averment  of  the  plaintiff's  belief, — as  m  Hodgson 
v.  Dowett  (e), — that  he  has  sustained  damage  to  that  amount 
The  plaintiff's  claim  ought  to  be  stated  with  the  same 
particularity  and  precision  as  in  a  declaration ;  Babruamo  i . 
May  (/>  In  Lush's  Practice,  592,  it  is  laid  down ;  "In  re- 
spect of  clearness  or  certainty,  the  language  of  the  affidavit  a 
tested  by  the  same  rules  as  a  declaration  which  is  specially 
demurred  to;  and  if  upon  any  construction  of  it  the  arreat 
will  appear  unlawful,  the  affidavit  is  defective."  The  affi- 
davit here  does  not  state  that  the  plaintiff's  wife  was  his 
wife  when  she  was  taken  away  from  him;  non  constat, 
therefore,  that  he  did  not  marry  her  since.  There  is  no 
positive  averment  that  the  defendant  committed  adultery 
with  her;  and  that  feet  can  only  be  gathered  by  infe- 
rence. 


Pattbson,  J.,  then  stated  that  he  would  hear  the 
on  the  additional  affidavits. 


(a)  1  Exch.  437 ;   S.  C.  5  D.  (d)  Page  226,  5th  ©d. 

&  L.  223.  (e)  6  Dowl.  344  j  S.  C.  3  If. 

(5)  5  M.  &  W.  423 1  S.  C.  7  &  W.  2S4. 

Dowl.  493.  (/)  6  Dowl.  306. 

(c)  Page  76,  7,  8th  ed. 
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[The  case  was  then  discussed  upon  the  question  of  the     L-  M-  fr  r- 
existence  of  a  cause  of  action,  and  of  the  defendant's  '■ — 

.  .  Bullock 

intention  to  quit  the  country.]  P. 

Cur.  adv.  vult.  Jenhns* 

On  the  following  day, 

Patteson,  J.,  delivered  judgment — This  was  a  rule  to 
shew  cause  why  a  Judge's  order  to  hold  to  bail,  which  was 
reduced  as  to  the  amount  of  bail  by  a  subsequent  order, 
should  not  be  rescinded,  and  why  the  defendant  should  not 
be  discharged  out  of  custody  as  to  this  action. 

The  rule  consists  of  two  parts.  The  first  depends  on  whe- 
ther the  order  was  right,  under  the  circumstances  in  which 
it  was  made ;  and  that  depends  upon  whether  the  affidavit 
was  sufficient  to  justify  the  order.  In  judging  whether  that 
order  was  properly  made,  I  cannot  look  at  any  other  affi- 
davits than  those  that  were  before  the  Judge  when  he  made 
the  order.  I  take  it  to  be  quite  clear  that,  on  an  application 
to  rescind  a  Judge's  order  to  arrest  a  party  it  is  not  com- 
petent for  the  party  seeking  to  set  it  aside,  to  produce 
affidavits  on  collateral  matter  not  submitted  to  the  Judge. 
I  do  not  mean  to  say  that  no  case  can  arise  in  which  an 
affidavit  not  produced  before  the  Judge  may  not  be  used 
on  an  application  to  this  Court  to  set  aside  his  order.  Such 
an  affidavit  might  perhaps  be  admissible,  for  instance,  to 
shew  that  something  took  place  before  the  Judge  at  the 
time  when  the  order  was  made,  which  might  explain  the 
making  of  the  order ; — although,  as  it  is  an  ex  parte  pro- 
ceeding, it  is  not  very  probable  that  such  a  case  should  arise. 
I  am,  however,  quite  clear  that  no  new  affidavit  of  collateral 
matter  can  be  received  for  the  purpose  of  rescinding  the 
order,  either  to  shew  that  no  cause  of  action  existed,  or  that 
the  defendant  was  not  about  to  quit  the  country ;  but  I  also 
think  that  these  facts  may  well  be  received  on  an  application 
to  discharge  the  defendant  out  of  custody.  Therefore,  upon 
the  first  branch  of  the  rule,  I  must  look  only  at  the  affidavit 
which  was  before  my  Brother  Piatt,  on  the  motion  for  the 
rule  nisi. 
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—  writ  of  summons  had  been  issued,  without  which  the  Judge 

ullock      j^j  no  jurisdiction  to  make  the  order;  but  it  is  not 

Jenkins,      g^  that  this  should  appear  upon  the  plaintiff's 

and  I  think  I  must  take  it,  that  the  fact  was  proved  before 
the  Judge,  as,  unless  it  had  been  proved  to  his  satisfaction, 
he  would  not  have  made  the  order.  Indeed,  I  refused  the 
rule  as  to  this  point. 

The  principal  objection  relied  on  was,  that  the  plaintiff 
did  not  swear  that  he  had  sustained  damage  to  any  specified 
amount  The  present  is  one  of  those  cases  in  which  even 
before  the  statute,  a  Judge's  order  would  have  been  required 
to  hold  the  defendant  to  bail.  Very  few  cases  are  to  be  found 
in  which  such  an  order  was  granted  in  actions  for  unliqui- 
dated damages  before  the  statute,  except  where  the  defendant 
was  about  to  leave  the  country.  The  form  of  an  affidavit 
to  hold  to  bail  in  an  action  of  assault,  is  to  be  found  in 
Tidd's  Forms;  and  it  is  curious,  that  in  the  earlier  edition  of 
that  work  (a)  no  amount  of  damages  is  stated.  In  a  later  edi- 
tion^), however,  that  omission  is  supplied:  whether  became 
it  was  thought  necessary  by  the  learned  author  of  that  work  or 
ex  abundanti  cautela,  I  know  not  There  can  be  no  doubt, 
however,  that  it  is  better  that  such  a  statement  should  be 
inserted ;  and  in  deciding  this  case  I  by  no  means  wish  it 
to  be  understood  that  I  consider  such  a  statement  unneces- 
sary, except  under  the  particular  circumstances  of  this  case. 
Probably,  if  the  point  had  been  brought  under  my  Brother 
Piatt's  attention,  he  would  have  desired  the  party  to  amend 
the  affidavit  before  he  granted  the  rule. 

I  have  considered  the  matter  a  good  deal,  and  also  the 
peculiar  language  of  the  affidavit;  and  bearing  in  mind 
that  the  late  act  of  Parliament  only  requires  that  it  shall  be 
shown  "  to  the  satisfaction  of  the  Judge,"  "  that  such  plaintiff 
has  a  cause  of  action"  "  to  the  amount  of  twenty  pounds  or 
upwards,  or  has  sustained  damage  to  that  amount,"  without 
saying  that  the  amount  shall  be  "sworn  to;"  I  think  that 
the  omission  of  a  specified  amount  in  the  present  case, 

(a)  Tiddy8  Forms,  p.  105,  4th  ed.  (6)  Id.  p.  76,  7,  8th  ed. 
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does   not  justify  me   in  holding   the   affidavit   to  be   in-    ^  M.  $•  P. 
sufficient. — 


Bullock 

9. 


Then  I  must  look  at  the  affidavit  to  see  whether  enough 
is  stated  in  it  to  satisfy  the  Judge  that  the  plaintiff  had  Jenkins- 
sustained  damage,  for  which  the  defendant  ought  to  be  held 
to  bail  [His  Lordship  here  read  the  affidavit]  It  is  not 
sworn  that  he  had  reason  to  believe  that  the  defendant  was 
the  person  who  took  his  wife  away ;  if  it  were,  perhaps 
the  50QL  or  6002.  which  he  says  he  expended  in  searching 
for  her  for  the  last  two  years,  might  be  recoverable  as 
special  damage.  Whether  that  would  be  so  or  not,  how- 
ever, it  is  not  necessary  to  decide ;  for  I  do  not  think,  that 
looking  at  the  whole  of  this  affidavit  together,  I  can  say 
that  the  learned  Judge  ought  not  to  have  been  satisfied, 
that  the  plaintiff  had  sustained  damage  above  202. 

It  was  said,  that  there  was  no  positive  averment  that  the 
wife  of  the  plaintiff  was  his  wife,  when  she  was  taken  away 
from  him  two  years  ago,  but  I  do  not  think  there  is  any  thing 
in  that  objection,  or  in  the  other  which  was  taken,  viz., 
that  there  was  no  positive  statement  of  the  defendant  having 
committed  adultery  with  her.  I  have  had  an  opportunity 
of  speaking  to  some  of  the  other  Judges,  and  upon  the 
whole  I  am  satisfied,  that  these  objections  to  the  affidavit 
cannot  prevail;  and  that  the  learned  Judge  was  entitled, 
with  this  affidavit  before  him,  to  order  the  defendant  to  be 
held  to  bail  That  part  of  the  rule  which  seeks  to  rescind 
the  Judge's  order,  therefore,  cannot  be  made  absolute. 

As  to  the  other  part, — which  seeks  the  discharge  of  the 
defendant  from  custody, — it  comes  before  the  Court  not  so 
much  by  way  of  appeal  against  the  Judge's  order,  as  in  the 
nature  of  a  substantive  separate  application,  upon  which, 
although  the  party  has  been  before  the  Judge  for  the  same 
purpose,  new  facts  may  be  brought  before  the  Court* 
Several  cases  decide  this ;  and  indeed  in  the  last  case,  in 
the  Court  of  Exchequer  (a),  the  Court  seems  to  have  gone 

(a)  Pegler  v.  Hislop,  1  Ezch.  437 ;  S.C.5D.&  L.  223. 
VOL.    I.  U   U  L    M.   &   P. 
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further,  and  to  have  held  that  it  was  competent  far  die 
defendant  to  shew  that  the  plaintiff  had  no  cause  of  action; 
they  say,  however,  that  the  defendant  must  satisfy  them 
clearly  and  beyond  a  doubt,  of  that  feet,  before  they  wiE 
interfere.  But,  at  any  rate,  it  is  clearly  competent  far  die 
defendant  to  shew  that  he  had  no  intention  of  leaving 
the  country.  This  the  defendant  here  attempts  to  da 
[His  Lordship  then  proceeded  to  remark  upon  the  affi- 
davits as  to  there  being  no  cause  of  action,  and  a*  to  die 
defendant  not  being  about  to  quit  the  country,  and  after 
stating  that  the  defendant  had  not  convinced  him  of  either 
feet,  discharged  the  rule  with  costs.] 


Role  discharged  (a)> 


(a)  With  costs. 


November  14 


Minet  v.  Round. 


[In  the  Common  Pleas. 


Coram  Jervis,  C.  J.9  Wffliam&)  •£,  and  Talfourd,  J.] 

URAMWELL  moved  for  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  service  of  the  writ  of  summons  in 
this  action,  and  all  subsequent  proceedings,  should  not  be 
set  aside,  under  the  following  circumstances. 

The  defendant  was  personally  served  on  the  13th  of 
September  last  with  the  writ,  at  Boulogne-sur-Mer,  where 
he  had  resided  for  the  last  ten  years.  He  did  not  appear 
to  the  action ;  and,  upon  an  affidavit  that  he  had  been  per- 


Service  of  a 
writ  of  sum- 
mons abroad 
is  an  irregu- 
larity only, 
and  not  a 
nullity. 

Where, 
therefore,  a 
defendant  re- 
sident at  Bou- 
logne, was 
served  there 
with  a  writ  of 
summons  on 

the  13th  of  September,  an  appearance  was  entered  for  him  on  the  24th  of  October,  tad  the 
declaration  was  served  by  leave  of  a  Judge,  by  sending  it  on  the  25th  through  the  post ; 

Held,  that  an  application  made  on  the  14th  of  November  to  set  aside  the  writ  and  other  pro- 
ceedings, was  too  late ;  even  though  the  subsequent  proceedings  were  taken  under  affidaviti 
which  suppressed  the  fact  that  service  had  been  effected  abroad. 


ROOND. 
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sonally  served,  but  without  mentioning  where  the  service    L.  M.  fr  P* 

had  been  effected,  the  plaintiff,  on  the  24th  of  October,  — — 

entered  an  appearance  for  him.     An  application  was  then  v. 

made  to  Talfourd,  J.,  at  Chambers,  for  leave  to  serve  the 
defendant  with  the  declaration,  by  sticking  up  notice  of  it 
in  the  Master's  Office,  and  sending  it  to  his  residence  at 
Boulogne;  and  his  Lordship  on  the  25th,  made  an  order 
accordingly.  Notice  was  stuck  up,  and  the  declaration 
was  posted  on  the  same  day.  The  affidavit  used  upon 
that  occasion  was  made  by  the  person  who  had  made 
the  affidavit  of  service,  and,  after  stating  such  service 
(again  suppressing  the  place),  and  the  entering  an  ap- 
pearance for  the  defendant,  it  alleged  that  the  deponent 
had  inquired  for  the  defendant  at  No.  2,  St.  Alban's  Place, 
Regent's  Park,  an  hotel  to  which  he  had  been  informed 
that  the  defendant  went  when  in  this  country ;  that  he 
was  informed  that  the  defendant  was  not  living  there,  and 
that  it  was  not  known  where  he  was  to  be  found ;  that  the 
deponent  had  made  diligent  inquiry  to  find  his  abode,  and 
had  ascertained  that  he  had  no  residence  in  England,  but 
had  resided,  and  was  still  residing,  at  the  Quai  des  Douanes, 
at  Boulogne-sur-Mer,  where  the  deponent  had  seen  him. 
The  defendant,  upon  being  served  with  the  declaration, 
communicated  with  his  attorney,  who,  on  the  4th  of  No- 
vember, wrote  to  the  plaintiff's  attorney,  complaining  of 
the  irregularity  of  the  whole  of  the  proceedings.  He 
received,  on  the  following  day,  an  answer,  stating  that  the 
plaintiff  had  signed  judgment. 

Bramwett  now  contended  that  the  service  of  the  writ, 
and  all  subsequent  proceedings,  ought  to  be  set  aside. 
[Jervis,  C.  J. — Are  you  not  too  late?]  The  delay  has 
arisen  from  the  defendant  having,  in  the  first  instance, 
sworn  the  affidavit  in  support  of  the  present  motion 
before  the  English  consul  at  Boulogne,  who  has  no 
authority  to  administer  an  oath ;  the  defendant  was  there- 
fore obliged  to  come  over  to  England  for  the  express 

u  u  2 
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purpose  of  swearing  his  affidavit  But  this  is  not  a  case 
which  comes  within  the  rule  that  a  party  must  apply  to 
the  Court  within  a  reasonable  time.  {Williams,  J. — Is 
not  the  service  of  the  writ  at  Boulogne  a  mere  irregularity? 
Is  it  not  just  as  if  the  defendant  had  been  served  by  mistake 
in  Surrey  instead  of  Middlesex  ?]  The  case  is  altogether 
different.  The  service  abroad  is  no  service  at  all :  it  is  t 
nullity,  and  not  an  irregularity.  But  even  if  it  be  an  irre- 
gularity, the  rule  that  the  defendant  must  move  to  set  it 
aside  within  eight  days  cannot  apply  to  the  case  of  a  party 
abroad,  otherwise  a  defendant  in  a  distant  country,  can 
never  be  safe.  [Jervis,  C.  J. — What  is  a  reasonable  time 
must  depend  upon  the  circumstances  of  each  particular  case. 
A  man  may  come  to  London  from  Boulogne  in  a  shorter 
time  than  he  can  from  Newcastle  ?]  Further,  the  Court 
will  set  aside  these  proceedings,  because  it  appears  that  a 
fraud  has  been  committed.  The  fact  that  the  service  of 
the  writ  was  effected  abroad  was  fraudulently  suppressed ; 
otherwise  the  plaintiff  could  not  have  proceeded  to  judg- 
ment 


Jervis,  C.  J. — It  is  difficult  to  draw  the  line  between  a 
nullity  and  an  irregularity.  I  have  heard  of  a  case  in  which 
the  defendant  had  no  notice  of  the  proceedings  in  the  actioo 
until  he  was  sold  up,  and  that  was  held  a  mere  irregularity. 
In  this  case,  the  suppression  in  the  affidavit  of  the  fact  that 
the  service  upon  the  defendant  was  effected  abroad  was,  no 
doubt,  very  reprehensible ;  but  although  the  defendant  was 
perhaps  justified  in  treating  the  service  of  the  summons  as 
an  empty  threat,  I  think  that  when  he  was  served  with  the 
declaration,  he  must  have  seen  that  the  plaintiff  was  in 
earnest,  and  that  the  matter  was  serious;  and  if  he  wished 
to  object  to  the  proceedings,  he  ought  to  have  come  sooner. 

Williams,  J.  (a),  and  Talfourd,  J.,  concurred. 


Rule  refused. 


(a)  Maule,  J.,  was  absent. 
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Regina  v.  The  Recorder  of  Derby.  November  15. 

[Bail  Court     Coram  Patteson,  JJ] 

rf  ILLMORE  moved  for  a  rule  calling  upon  the  Recorder  The  11  &  12 
of  Derby  to  shew  cause  why  a  writ  of  mandamus  should  8. 9,  which* 
not  issue,  commanding  him  to  enter  continuances  and  hear  ^o^L^ghlu 
an  appeal  against  an  order  for  the  removal  of  a  pauper  from  *»  allowed 

1  .  against  any 

the  parish  of  St  Werburg,  in  the  borough  of  Derby,  to  the  order  of  re- 
parish  of  Ibstock,  in  the  county  of  Lincoln.  oTsuch  appeal 

It  appeared  upon  the  affidavits,  that  on  the  appeal  being  **  not JF YV\ 
called  on  for  trial,  the  respondents  objected  that  the  state-  *»».  within 
ment  of  the  grounds  of  appeal  was  not  delivered  within  the  of,"&c  does 
time  prescribed  by  the  11  &  12  Vict  c.  31,  s.  9,  for  giving  S^SSlSie- 
a  notice  of  appeal.     The  Recorder  allowed  the  objection,  ment  ****** 
and  refused  to  hear  the  appeal.  appeal  should 


Willmore.  The  sessions  were  wrong  in  supposing  that  the 
1 1  &  12  Vict  c.  31,  s.  9,  affects  the  giving  of  the  statement  of 
the  grounds  of  appeal.  That  section  merely  enacts,  "  that 
110  appeal  shall  be  allowed  against  any  order  of  removal  if 
notice  of  such  appeal  be  not  given  as  required  by  law, 
within  the  space  of  twenty-one  days  after  the  notice  of 
chargeability  and  statement  of  the  grounds  of  removal  shall 
have  been  sent  by  the  overseers,"  &c.  "of  the  removing 
parish,"  &c.  The  notice  and  the  statement  of  the  grounds 
of  appeal  are  two  different  documents ;  and  although  the 
latter  may  be  included  in  the  former,  it  is  not  necessary, 
and,  in  practice,  it  is  not  usual,  to  include  it  The  13  &  14 
Car.  2,  c.  12,  which  first  gives  the  power  of  appeal,  makes 
no  provision  as  to  notice  of  appeal.  The  statute  of  9  Geo.  1, 
c.  7,  s.  8,  is  the  first  that  does  so,  and  that  merely  requires 
a  reasonable  notice  to  be  given.     The  4  &  5  Wra.  4,  c.  76, 


be  given  within 
the  prescribed 
time. 
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Fo/mmm  /.      s.  79,  enacts,  that  the  pauper  is  not  to  be  removed  dfl 

! —  after  twenty-one  days  from  the  notice  of  chargeability 

v.  given ;  and  if  notice  of  appeal  be  given  within  the  twenty- 

Dkrby[  one  days,  l^en  not  till  after  the  final  determination  of  such 
appeal.  Sect.  81,  for  the  first  time,  mentions  the  state- 
ment of  the  grounds  of  appeal  That  section  enacts, 
that  "  in  every  case  where  notice  of  appeal  against  such 
order  shall  be  given,  the  overseers,"  &c  "of  the  parish 
appealing,"  &c.  "  shall,  with  such  notice,  or  fourteen  days 
at  least  before  the  first  day  of  the  sessions  at  which  such 
appeal  is  intended  to  be  tried,  send  or  deliver"  "  a  state- 
ment in  writing  under  their  hands  of  the  grounds  of  such 
appeal,"  &c.  There  is  nothing,  therefore,  in  any  of  the 
statutes  upon  which  to  found  the  objection  taken  by  the 
sessions. 

Boden  shewed  cause  in  the  first  instance.  The  "  potice 
of  such  appeal"  as  is  "  required  by  law,"  mentioned  in  the 
9th  section  of  the  11  &  12  Vict  c.  31,  must  mean  such  a 
notice  as  entitles  the  party  to  have  his  appeal  heard ;  but  he 
is  not  entitled  to  have  it  heard  unless  he  has  given  notice 
of  the  grounds  of  his  appeal.  \Patteson,  J. — The  act  does 
not  say,  "  if  notice  of  such  appeal,  as  is  required  by  law,  be 
not  given,"  but  "  if  notice  of  such  appeal  be  not  given  as 
required  by  law:"  the  words  "required  by  law"  refer  to 
the  mode  and  time  of  giving  the  notice,  not  to  its  contents.] 
The  statute  under  consideration  is  the  first  that  imposes 
any  limitation  as  to  the  mode  or  time  by  which  the  giving 
of  the  notice  is  to  be  regulated.  Unless  the  construction 
put  upon  the  section  by  the  sessions  be  correct,  no  effect  is 
given  to  the  words  "required  by  law."  It  is  not  intended 
to  deny  that,  according  to  the  case  of  Bex  v.  Justices  of 
Suffolk  (a),  the  notice  and  grounds  of  appeal  may  be  sepa- 
rate documents,  and  delivered  at  different  times ;  although 
the  terms  of  the  81st  section  of  the  4  &  5  Win.  4,  c  76, 

(a)  4  A.  &  E.  319;  S.  C.  5  N.  &  M.  503. 
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might  admit  of  a  different  construction,  and  the  marginal 
abstract  of  that  section  is,  "  grounds  of  appeal  to  be  stated 
in  notice."  But  it  is  submitted  that  both  must  be  delivered 
within  the  time  prescribed  by  the  11  &  12  Vict  c.  31,  s.  9. 


L.  M.  $  P. 

1850. 

Regina 

v. 

Recorder  of 

Deeby. 


JPiBmore,  in  reply,  was  stopped  by  the  Court 

Patteson,  J. — I  feel  no  doubt  whatever  upon  this  point 
The  words  used  in  the  9th  section,  and  throughout  the 
11  &  12  Vict  c.  31,  as  to  grounds  of  appeal,  are  not 
"notice"  "of  grounds  of  appeal,"  but  "statement"  "of 
grounds  of  appeal."  In  construing  this  statute,  we  must 
see  how  the  law  stood  before.  Previous  to  the  late  act, 
the  notice,  and  statement  of  the  grounds,  of  appeal  might 
be  given  in  separate  documents  and  at  separate  times. 
The  case  of  Reg.  v.  The  Justices  of  Suffolk  shews  not  only 
this,  but  that  the  notice  of  appeal  might  even  be  given  after 
the  statement  of  the  grounds  of  appeal. 

It  is  to  be  observed,  that  a  considerable  difference  is 
made  by  the  Legislature  between  the  statement  of  the 
grounds  of  removal  and  the  statement  of  the  grounds  of 
appeal.  In  the  former  case,  the  statute  provides  (a),  that 
the  notice  of  chargeability  shall  be  "accompanied  by  a 
statement  in  writing  under  the  hands  of  such  overseers  or 
such  guardians,  or  any  three  or  more  of  such  guardians, 
setting  forth  the  grounds  of  such  removal,"  &c. ;  but  there  is 
nothing  in  the  act  requiring  that  the  notice  of  appeal  shall 
be  accompanied  by  a  statement  of  the  grounds  of  appeal. 

It  has  been  argued,  that  the  words  "as  required  by  law" 
extend  the  meaning  of  the  word  "notice"  so  as  to  make  it 
comprehend  "  the  statement  of  grounds  of  appeal :"  but  I 
think  I  cannot  read  those  words  as  including  a  "  statement 
of  the  grounds  of  appeal ;"  as  the  Legislature  itself  always 
uses  the  latter  expression  when  describing  that  document,  and 
the  "  statement"  of  "  the  grounds  of  appeal"  has  never  hitherto 


(a)  11  &  12  Vict.  c.  31,  8.  2. 
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been  considered  as  part  of  the  u  notice  of  appeal w  Besides, 
the  statement  of  the  grounds  of  appeal  must  be  in  writing, 
under  the  hands  of  the  overseers,  or  three  or  more  of  the 
guardians,  and  there  is  no  provision  that  requires  that  die 
notice  of  appeal  should  be  so  given.  The  point  appears  to 
me  to  be  so  clear,  that  1  am  at  a  loss  to  conceive  how  a 
doubt  can  be  raised  upon  it     The  rule  most  therefore  be 

absolute. 

Rule  absolute. 


November  16. 


Habvey  v.  Hudson. 


[In  the  Exchequer  of  Pleas. 


A  warrant  of 
tbe  Insolvent 
Court,  dated 
the  8th  of 
April,  1850, 
tinder  1  &  2 
Vict  c  110, 
ordering  that 
a  prisoner 
"  shall  be  dis- 
charged'* 
"  forthwith,  as 


Coram  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  ami 

Martin,  B.] 

CASE.  The  declaration,  stated  that  the  plaintiff  had 
recovered  judgment  in  this  Court,  against  William  Port 
Hallows  in  an  action  of  debt ;  that  he,  at  the  time  of  the 
judgment,  was  in  the  Queen's  Prison  in  execution  at  the 
suit  of  W.  G.  Smith,  and  that  the  plaintiff  sued  out  a  writ  of 
habeas  corpus  ad  satisfaciendum,  directed  to  the  defendant 
as  keeper  of  the  Queen's  Prison,  directing  him  to  have  the 
to  the  detainer  body  of  the  said  W.  P.  H.,  before  the  Barons  of  the  Ex- 

of**  S     Mid 

"as  to  the  de-  chequer,  on  the  15th  of  April,  1850;  that  the  writ  was 
•"irifperiod  delivered  to  the  defendant  on  the  28th  of  March,  1850, 
of  three  calen-  whilst  W.  P.  H.  was  in  his  custody,  but  that  the  defend- 

dar  months"  m  * 

"from the 7th  ant,  instead  of  obeying  it,  falsely  alleged  that  W.  P.  H. 
i8«50A^3be      was  entitled  to  be  at  large,  by  virtue  of  a  warrant  of  the 

date  of  the  vest- 
ing order, — 

is  a  sufficient  authority  to  the  keeper  of  the  prison  for  his  discharge  forthwith ;  and  is  an  answer 
to  an  action  for  not  bringing  up  the  prisoner  under  a  habeas  corpus  ad  satisfaciendum,  delivered 
to  the  keeper  before,  but  returnable  after  such  discharge,  although  returnable  within  three 
months  from  the  date  of  the  adjudication  and  warrant. 

The  keeper  in  such  action  may  plead  not  guilty  by  statute,  and  give  the  warrant  in  evidence 
under  that  plea. 

Quare,  whether  an  adjudication  of  the  Insolvent  Court  in  the  same  form  is  good. 
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Court  of  Insolvent  Debtors,  dated  the  8th  of  April,  and     L-  **-  *  p- 
permitted  W.  P.  H.  to  be  at  large,  and  returned  to  the  — H       '  — 
writ  of  habeas  corpus,  that  W.  P.  H.  had  been  discharged      ^  ». 
out  of  his  custody  by  such  warrant  on  the  9th  of  April. 

Plea:  not  guilty  by  statute.  Upon  the  trial  before 
Martin,  B.,  at  Guildhall,  on  the  11th  of  November,  in  the 
present  terra,  the  defendant  tendered  in  evidence  a  warrant 
of  the  Insolvent  Court,  dated  the  8th  of  April,  1850,  and 
also  the  adjudication  upon  which  it  was  founded. 

The  adjudication,  which  was  of  the  same  date,  after  stating 
the  examination  and  the  prisoner's  swearing  to  its  truth  and 
executing  a  warrant  of  attorney,  continued  as  follows.  "  It 
is  adjudged  and  ordered  that. the  said  prisoner  shall  be  dis- 
charged from  custody,  and  entitled  to  the  benefit  of  the  said 
act  forthwith,  as  to  the  several  debts  and  sums  of  money  due 
or  claimed  to  be  due  on  the  7  th  of  January,  1850,  being  the 
time  of  making  the  order  vesting  the  estate  and  effects  of  the 
said  prisoner,  pursuant  to  the  statute  in  that  behalf,  from  the 
said  prisoner  to  the  several  persons  named  in  the  schedule,  as 
creditors  or  claiming  to  be  creditors  for  the  same  respectively, 
or  for  which  such  persons  gave  credit  to  the  said  prisoner, 
before  the  said  time  of  making  such  vesting  order,  and  which 
were  not  then  payable,  and  as  to  the  claims  of  all  other 
persons  not  now  known  to  the  said  prisoner,  who  may  be 
indorsees  or  holders  of  any  negotiable  security  set  forth  in 
the  said  schedule  so  sworn  to  as  aforesaid.  Excepting  as  to 
a  certain  debt  due  from  the  said  prisoner  to  J.  Harvey." 
"  And  forasmuch  as  it  appears  to  the  said  commissioner,  that 
the  said  prisoner  hath  put  the  said  J.  Harvey  to  unnecessary 
expense  by  a  vexatious  and  frivolous  defence  to  a  suit  for 
the  recovery  of  his  debt,  it  is  adjudged  and  ordered  that  the 
said  prisoner  shall  be  discharged  from  custody,  and  entitled 
to  the  benefit  of  the  said  act  as  to  the  said  J.  Harvey,  so  soon 
as  the  said  prisoner  shall  have  been  in  custody,  at  the  suit 
of  the  said  J.  Harvey,  for  the  same  debt  for  the  period  of 
three  calendar  months  to  be  computed  from  the  said  time 
of  making  such  vesting  order  as  aforesaid,"  &c. 
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"Gaoler's  warrant, -v 

forthwith  and  at  >  "  Upon  adjudication  duly  made  here- 
future  period."  /  in,  it  is  ordered  that  the  said  prisoner 
shall  be  discharged  from  your  custody  forthwith,  as  to  the 
detainer  of  W.  G.  Smith,  and  that  the  said  prisoner  shall  be 
discharged  from  your  custody  as  to  the  detainer  of  J.  Harvey, 
at  the  period  of  three  calendar  months,  to  be  computed  from 
the  seventh  day  of  January,  1850,  being  the  time  of  making 
the  order  vesting  the  estate  and  effects  of  the  said  prisoner, 
pursuant  to  the  statute  in  that  behalf,  and  for  so  dis- 
charging the  said  prisoner  from  custody,  as  to  the  sud 
several  detainers  respectively,  this  shall  be  your  sufficient 
warrant" 

It  was  objected,  on  the  part  of  the  plaintiff,  that  this 
evidence  was  not  admissible  on  the  plea  of  not  guilty ;  but 
the  learned  Judge  overruled  the  objection.  It  was  also 
objected  that  both  the  adjudication  and  warrant  were  bad, 
and  therefore  afforded  no  justification  to  the  defendant, 
but  the  learned  Judge  stated  that  in  his  opinion,  the  warrant 
was  a  sufficient  authority  to  the  defendant  and  directed  a 
verdict  for  the  defendant,  reserving  leave  to  the  plaintiff 
to  move  upon  both  points  to  enter  a  verdict  for  him. 

Badeley  now  moved  accordingly.  First,  the  adjudication 
and  warrant  do  not  justify  the  defendant  The  adjudication 
is  void  for  two  reasons.  It  is  insensible,  as  it  directs  that 
the  insolvent  shall  be  discharged,  so  soon  as  he  has  been  in 
custody  at  the  suit  of  the  plaintiff  for  three  months,  from 
the  date  of  the  vesting  order.  That  period  had  then  elapsed, 
and  it  therefore  orders  a  future  imprisonment  during  a  past 
time.  The  I  &  2  Vict  c.  110,  s.  85,  gives  a  power  to  a 
creditor  who  has  not  already  obtained  a  detainer  against  die 
insolvent,  to  arrest  him  at  any  time  after  the  adjudication, 
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and  before  the  period  of  his  sentence  has  elapsed,  clearly     ^Jjfif  p' 
shewing  that  the  act  contemplated  an  imprisonment  for  a 


Hudson. 


Harvcy 
future  period.  n  ». 

It  is  also  bad  for  directing  that  the  insolvent  shall  be 
discharged  forthwith,  and  also  at  a  future  period*  By  sect  76, 
the  Insolvent  Court  may  discharge  a  prisoner  "forthwith, 
or  so  soon  as"  he  has  been  in  custody,  at  the  suit  of  a 
creditor,  for  any  period  not  exceeding  six  months,  and  by 
sections,  77  and  78,  if  he  has  committed  certain  offences,  he 
may,  according  to  their  nature,  be  imprisoned  for  three  or 
two  years.     These  powers  are  given  in  the  alternative,  and 
throw  upon  the  Court  the  duty  of  deciding  under  which 
section  it  will  act,  but  it  cannot  ia  one  order  include  a 
discharge  forthwith,  $nd  *t  a  future  period.     [Parte*  B. — 
Uow  does  the  adjudication  affect  the  defendant?  he  has 
only  to  obey  the  warrant:  that  was  dfecided-  in  Thomas  v. 
Hudson  (a).]    The  same  objections  apply  to  the  warrant. 
Looking  at  its  date  it  is  insensible ;  and,,  as  appears  in 
the  margin,  it  includes  a  discharge  forthwith,  and  at  a 
future  period.     If  the  irregularity  of  the  warrant  appears 
upon  the  face  of  it,  the  gaoler  is  not  protected ;  Watson 
v.  Bodell  (b\    [Alderson,  B. — The  gaoler  is  not  to  criticise 
the  language  of  the  warrant.     When  the  whole  is  read 
together,  though  the  expressions  are  awkward,  it  is  the 
same  as  a  discharge  forthwith.]     Secondly,  this  evidence 
ought  not  to  have  been  received  under  the  plea  of  the 
general  issue.     By  sect   110,  if  any  action  is  brought 
against  the  gaoler  for  an  escape,  or  for  performing  the  duty 
of  his  office  in  pursuance  of  that  act,  he  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence ;  but 
this  action  does  not  come  within  that  provision ;  for  it  is 
brought  for  disobeying  the  writ  of  a  superior  Court. 

Lastly,  even  if  the  Court  should  hold  the  warrant  suffi- 
cient, and  that  it  can  be  given  in  evidence  under  the 

(a)  2  D.  &  L.  873 ;  S.  C.  14  M.      ton  v.  Walker,  3  Exch.  480.  S.  C. 
&  W.  353,  affirmed  cam.  scacc.      6D.&L  204. 
16  M.  &  W.  886.    See  also  Nor-         (b)  14  M.  &  W.  57. 
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general  issue,  it  is  no  answer  to  the  writ  of  habeas  corpus, 
which  the  defendant  should  have  obeyed  as  the  writ  of  a 
superior  Court  It  is  an  unconditional  direction  to  the 
defendant  to  have  the  body  of  W.  P.  Hallows  before  this 
Court,  and  could  not  be  affected  by  a  warrant  of  the 
Insolvent  Court  {Martin,  B. — The  writ  only  directs  the 
defendant  to  bring  up  Hallows,  who  is  "detained  under 
your  custody."  Pollack,  C.  B. — If  your  argument  be  correct, 
the  gaoler  would  be  equally  bound  to  bring  up  a  man  who, 
while  he  is  in  custody,  becomes  a  peer  or  a  member  of 
Parliament,  or,  if  the  prisoner  died,  his  body.] 


Pollock,  C.  B. — The  Court  entertaining  no  doubt  as  to 
the  questions  raised,  the  rule  must  be  refused.  We  have  to 
decide  two  questions ;  first,  whether  the  warrant  of  the 
Insolvent  Debtors'  Court  is  an  answer  to  the  plaintiff's 
action ;  and,  secondly,  whether  it  can  be  given  in  evidence 
under  the  general  issue.  As  to  the  latter  point,  I  think 
that,  even  without  the  protection  of  the  statute,  the  evidence 
should  have  been  received,  since,  if  the  defendant  acted 
rightly  in  obeying  the  warrant  of  the  Insolvent  Court,  he 
was  not  guilty  of  disobedience  to  the  writ  of  habeas  corpus 
with  which  the  declaration  charges  him.  It  is,  however, 
unnecessary  to  decide  this,  as  the  case  is  clearly  within  the 
protection  of  the  1  &  2  Vict  c.  1 10,  s.  1 10,  as  an  act  done  in 
obedience  to  that  statute.  On  the  other  point,  Mr.  Badeley 
calls  our  attention  to  the  distinction  between  forthwith,  and 
for  a  future  period ;  but  there  is,  in  truth,  no  such  distinc- 
tion made  by  sections  76,  77,  and  78.  It  is  true,  that  in 
the  margin  of  the  warrant  the  words  "forthwith  and  at 
future  period"  are  written;  but  that  does  not  form  part  of 
the  warrant.  "  Future"  refers  not  to  the  time  of  the  adju- 
dication, but  to  the  date  of  the  vesting  order,  from  which 
the  imprisonment  by  sections  76,  77,  and  78  is  to  date.  We 
need  not,  however,  speculate  on  whether  the  commissioner 
has  adopted  the  proper  form  of  adjudication;  as  the  defend- 
ant is  protected  by  the  warrant,  which  is  sufficiently  clear 
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for  him  to  act  on.    Had  he  acted  differently,  he  would  have     **  M.f  P. 

been  liable  to  an  action.    The  warrant  of  discharge  prevents  — ! — 

his  obeying  the  writ  of  habeas  corpus,  just  as  if  his  prisoner      _  ». 
had  become  a  peer,  or  member  of  Parliament. 

Parke,  B. — I  think  the  matter  is  quite  clear.  Mr.  Badeley 
raised  three  questions.    First,  did  the  defendant  act  rightly  ? 
secondly,  may  he  give  the  special  matter  in  evidence  under 
the  general  issue?  and,  lastly,  whether,  notwithstanding 
the  warrant  of  the  Insolvent  Court,  he  ought  not  to  have 
brought  up  the  body  of  Hallows  before  us?    I  think  the 
first  question  is  answered  by  the  case  of  Thomas  v.  Hudson{a). 
As  to  the  warrant,  though  the  intention  of  it  is  somewhat 
awkwardly  expressed  I  think  it  means  that  the  prisoner  is 
to  be  discharged  immediately.     A  doubt  occurred  to  my 
mind  in  the  course  of  the  argument,  whether  there  was  not 
an  error  on  the  face  of  the  warrant,  because,  under  sect  76, 
the  Insolvent  Court  may  discharge  a  prisoner  "  forthwith,'9 
or  "so  soon  as  such  prisoner  shall  have  been  in  custody" 
for  a  period  not  exceeding  six  months;  but  looking  at  the 
intention   of  the   Legislature,   it  clearly   means   that  the 
prisoner  may  be  discharged  at  a  future  period,  though  he 
has  never  been  in  custody  at  all     The  warrant  by  itself  is 
therefore,  I  think,  sufficient     On  the  second  point,  I  think 
the  case  comes  within  sect.  110.    As  to  the  last,  Mr.  Badeley* 8 
argument  proceeds  on  a  mistake  as  to  the  effect  of  the  writ 
of  habeas  corpus ;  when  once  a  prisoner  has  been  discharged, 
the  gaoler  has  no  power  to  retake  him  under  that  writ. 

Alderson,  B. — I  am  of  the  same  opinion.  If  called 
upon  to  decide  whether  the  adjudication  is  good,  I  should 
incline  to  say  no;  as  I  construe  "future,"  in  the  act,  to  mean 
at  some  time  when,  if  the  insolvent  is  out  of  custody,  the 
creditor  may  arrest  him  and  detain  him  till  the  expiration 

(a)  2D.&L,  873  ;  S.  C.  14  M.      ton  v.  Walker,  3  Exch.  480  ;  S.  C. 
&  W.  353 ;  affirmed  cam.  scacc.      6  D.  &  L.  204. 
16  M.  &  W.  885.    See  also  Nor- 
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of  the  time  named ;  bat  as  to  the  warrant,  there  is  nothing 
to  shew  that  it  is  for  a  future  period.  The  marginal  note 
forms  no  part  of  it,  and  the  language  used  in  the  body  of 
the  instrument  itself  is  only  an  awkward  and  periphrastic 
mode  of  expressing  forthwith.  That  being  so,  it  is  con- 
ceded, that  had  the  warrant  been  for  a  discharge  forthwith 
only,  the  defendant  would  have  been  justified.  With  regard 
to  the  question  of  the  general  issue,  I  think,  even  without 
the  statute,  that  plea  would  have  sufficed,  as,  that  being  the 
effect  of  the  warrant,  there  would  have  been  no  wrongful 
act;  but  sect  110  places  the  matter  beyond  question. 


Martin,  B.,  concurred. 


Rule  refused. 


November  19. 


Ex  parte  Dearden. 


[In  the  Exchequer  of  Pleas. 


Coram  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 

Piatt,  B.] 

%/lTHEB.TON  moved  that  the  Master  be  directed  to 
alter  the  name  of  Josiah  Dearden  on  the  roll  of  attorneys  of 
this  Court,  by  inserting  "Heaton"  after  "  Josiah,"  and  that 
the  name  of  "Josiah  Heaton  Dearden"  stand  on  the  roll 
instead  of  "  Josiah  Dearden,'*  and  that  the  Master  be  at 
liberty  to  make  an  indorsement  of  such  alteration  on  the 
admission  of  the  said  J.  D.  (a).  The  motion  is  made  in 
consequence  of  Mr.  Dearden  having  adopted  the  name  of 

(a)  This  was  the  same  form  of     similar  application  by  Mr.  Dear- 
rule  as  had  been  made  by  the      den  on  the  2nd  of  November. 
Court  of  Queen's  Bench  upon  a 


Upon  an  at- 
torney's 
changing  his 
name,  the 
Court  of  Ex- 
chequer  re- 
fused to  direct 
the  Master  to 
alter  the 
name  on  the 
roll  of  the 
Court;  but 
directed  him 
to  make  a 
memorandum 
in  the  margin 
of  the  roll 
opposite  to 
the  applicant's 
name,  stating 
that  he  is  now  known  by  the  name  of 


— ,  and  that  the  same  has  been  done  by  rule  of  Court  (a) 
(a)  See  Ex  parte  WHHam  Daggett,  ante,  p.  1,  and  Ex  parte  Tkoma*  James,  ante,  p»  4. 
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Heaton,  being  that  of  a  relation  by  whom  property  has 
been  left  to  him.  The  Courts  of  Queen's  Bench  and 
Common  Pleas  have  granted  similar  rules  (a) ;  but  the 
Master  in  this  Court  has  objected  to  the  form  of  the  rule. 
[Alderson,  B. — How  can  the  Master  sign  the  attorney's 
name  ?  Parke,  B.— Should  not  the  Master  insert  in  the 
margin  that  his  name  is  changed,  and  that  he  is  now  named 
Josiah  Heaton  Dearden?] 


JL  M .  fr  p. 

1850. 

Ex  parte 
Deardkn. 


Pollock,  C.  B. — The  Master  should  not  alter  the  name, 
but  make  a  memorandum  in  the  margin  of  the  roll  opposite 
to  his  name,  stating,  that  he  is  now  known  by  die  name  of 
Josiah  Heaton  Dearden,  and  that  the  memorandum  has 
been  made  by  rule  of  Court 


Per  Curiam. 


Rule  accordingly  (b). 


(a)  The  rule  in  the  Common 
Pleas  was  as  follows :  "  It  is 
ordered  that  the  Masters  be  at 
liberty  to  amend  the  roll  of  at- 
torneys of  this  Court  by  altering 
the  name  of  Josiah  Dearden  to 
Josiah  Heaton  Dearden,  and  that 
the  Master  be  at  liberty  to  make 
an  indorsement  on  his  admission 
in  this  Court  accordingly." 

(6)  The  reporters  are  indebted 
to  Mr.  Tootell,  of  the  Common 
Pleas  Rule  Office,  for  the  fol- 
lowing information : — Prior  to 
the  6  &  7  Vict  c.  73,  the  roll 
of  attorneys  in  the  Court  of 
Common  Pleas  was  a  book  in 
which  the  names,  &c.  of  those 
who  were  admitted  attorneys  of 
the  Court,  were  entered  by  the 
clerk  of  the  warrants,  with  whom 
all  admissions  were  required  to 
be  left  for  enrolment.  Since  the 
passing  of  the  6  &  7  Vict  c.  73, 


another  roll,  consisting  of  a  long 
slip  of  parchment,  is  kept,  in 
compliance  with  the  provisions 
of  the  27th  section  of  that  act, 
and  is  signed  by  all  persons  who 
are  admitted  attorneys  of  the 
Court.  But  the  book,  which  be* 
fore  the  recent  act  was  known  as 
the  roll,  is  still  kept  by  a  clerk 
in  the  Master's  Office,  who  enters 
in  it  the  names,  &a  of  all  persons 
admitted.  Where,  therefore,  as 
in  the  case  in  the  text,  the  at- 
torney was  admitted  before  the 
passing  of  the  6  &  7  Vict.  c.  73, 
the  rule  should  be  in  the  form 
given  in  the  last  note.  But  where 
the  attorney  was  admitted  subse- 
quently to  that  act,  the  form  used 
has  been  "that  the  Master  be 
at  liberty  to  permit  J.  A.  R.  to 
amend  the  roll  of  attorneys  of 
this  Court,  by  altering  the  name 
'  J.  R.'  thereon  to  « J.  A.  R/  " 
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Bbrton  v.  Lawrence  and  Others. 


Semble,  that 
in  debt  against 
the  sheriff 
under  29  Elis. 
c.  4,  to  reeoTer 
treble  damages 
for  taking 
greater  fees 
than  are  al- 
lowed by  that 
act,  on  several 
different  writs 
offi.  fa.,  it  is 
not  sufficient 
to  allege 
generally  that 
the  defendant 
took— J., 
being  a  larger 
sum,  &c. : 
but  the  de- 
claration 
should  state 
what  he  ought 
to  have  taken, 
and  what  was 
the  excess,  on 
each  writ. 


[In  the  Exchequer  of  Pleas. 
Coram  Parke,  B.  (a),  Alderson,  B.9  and  Piatt,  B.] 

DEBT  for  15U  6s.  6a\  The  declaration  stated,  that 
heretofore,  to  wit,  &c,  a  writ  of  fieri  facias  was  issued  out 
of  the  Court  of  Exchequer,  by  and  at  the  suit  of  H.  H.  and 
H.  R.,  against  the  plaintiff,  directed  to  the  sheriff  of  Middle- 
sex, and  commanding  him  to  levy  on  the  plaintiff's  goods 
26/.  12*.  debt,  and  40£  Is.  costs,  with  interest  at  42.  per 
cent  per  annum  from  the  day  on  which  the  judgment  was 
entered  up ;  that  the  writ  was  indorsed  with  a  direction  to 
the  said  sheriff  to  levy  those  sums,  "and  12.  for  the  said 
writ,  besides  sheriff's  poundage.1'  The  declaration  then- 
after  alleging  that  four  other  writs  of  fieri  facias  were  sued 
out  against  the  plaintiff  by  different  persons  to  levy  diffe- 
rent sums  respectively,  and  were  indorsed  accordingly- 
stated,  that  the  said  several  writs  so  indorsed  were  after- 
wards, to  wit,  &c,  delivered  to  the  defendants,  William 
Lawrence  and  Donald  Nicoll,  who  then  and  from  thence- 
forth, until,  &c,  were  sheriff  of  the  county  of  Middlesex,  to 
be  executed ;  that  the  defendants,  W.  L.  and  D.  N.,  so  being 
and  as  such  sheriff,  by  the  defendant,  W.  D.,  then  being 
their  bailiff,  in  that  behalf  afterwards,  to  wit,  on,  &c,  seized 
and  took  in  execution,  under  the  said  several  writs  respec- 
tively, divers  goods  and  chattels  of  the  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  the  moneys  indorsed  on  the 
said  several  writs,  and  thereby  directed  to  be  levied.  Never- 
theless, the  defendants,  W.  L.,  and  D.  N.,  so  being  and  as 
such  sheriff,  and  the  defendant,  W.  D.,  so  being  and  as  such 


(«)  Pollock,  C.  B.,  was  presiding  in  the  Court  of  Criminal  Appeal. 
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bailiff,  not  regarding  their  duty  in  that  behalf,  nor  the  form     L  M-  fr  p- 

of  the  statute  in  such  case  made  and  provided,  but  con : — 

Be&ton 
triving,  &c,   afterwards,   to  wit,   on,  &c,  by  reason  and  v. 

colour  of  their  several  offices,  as  such  sheriff  and  as  such   M/ Another. 

bailiff,  wrongfully,  illegally,  and  oppressively  took,  had,  and 

received  of  the  plaintiff,  for  the  serving  and  executing  of 

the  said  several  executions  a  large  sum  of  money,  to  wit, 

521  12*.  3d.,  the  same  sum  being  a  larger,  greater,  more,  and 

other  consideration  and  recompence  than  by  the  statute  in 

that  behalf  is  limited,  that  is  to  say,  35/.  18*.  6d.  more  and 

other  consideration  and  recompence  than  in  and  by  the 

said  act  is  limited  and  appointed,  contrary  to  the  form  of 

the  statute,  &c. ;  by  means  whereof  the  plaintiff  was  and 

is  damaged  and  aggrieved  to  the  amount  of  the  said  sum 

of  35/.  18«.  6<£,  contrary  to  the  form  of  the  statute,  &c; 

and  thereby  and  by  force  of  the  said  statute  an  action  hath 

accrued   to   the   plaintiff,    to   demand  and    have  of  and 

from  the  defendants  the  sum  of  1072.  15*.  6d.,  being  treble 

the  amount  of  the  said  damages,  and  parcel  of  the  sum 

above  demanded. 

Special  demurrer  and  joinder. 

Bramwell  (Burchell  with  him).  The  extortions  com- 
plained of  should  have  been  set  out  with  greater  certainty 
and  particularity.  The  proper  form  was,  to  aver  what 
sums  the  sheriff  was  entitled  to  receive,  how  they  were 
fixed,  and  how  much  was  extorted  under  each  writ 
Here  the  sums  extorted  are  stated  to  be  one  aggregate 
sum ;  and  if  issue  were  joined,  the  question  both  of  law 
and  fact  would  be  left  to  the  jury.  [Alderson,  B. — The 
extortion  might  have  been  all  under  one  writ  Piatt,  B. — 
Was  not  this  form  held  good  in  Woodgate  v.  Knatchbutt(a)?] 
There  was  no  demurrer  in  that  case.  The  action  is  not 
common,  as  parties  who  are  injured  have  a  more  speedy 
remedy  by  applying  to  the  Court  (J).     A  plaintiff  is  bound 

(a)  2  T.  R.  148. 

(ft)  See  7  Wm.  4  &  1  Vict.  c.  55,  88.  3,  4. 
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Fohmt  L      go  to  declare  that  the  defendant  may  be  able  to  answer 
the  charge  without  violation  of  any  of  the  rules  of  pleading. 


Beaton 

v.  How  could  the  defendants  do  so  here  ?     Is  the  sheriff  to  say, 

and  AnotW.    **  to  one  writ  *  acted  ^"^  **&  **  to  a110^^  th** ?     T^8 

present  declaration  is  in  the  nature  of  five  different  actions* 
and  the  defendants  would  be  obliged  to  go  to  trial  prepared 
to  meet  questions  which  might  arise  as  to  any  of  the  writs, 
when  the  only  question  really  in  dispute  might  be  as  to  one. 
[Parke,  B. — Would  this  declaration  be  supported  if  the  [Jain- 
tiff  proved  five  different  writs,  five  levies,  and  five  extortions?] 
It  is  submitted  it  would.  The  plaintiff  might  prove  three 
different  states  of  facts ;  a  gross  levy  and  a  gross  charge,  five 
separate  levies  and  five  charges,  or  a  levy  and  charge  in 
one  or  more  of  the  cases.  [Alderson,  B.— -What  evil  do  you 
sustain  by  want  of  particularity?]  Some  of  the  charges 
might  be  justifiable,  and  on  those  the  defendants  would  join 
issue ;  others  might  not  be  so,  in  which  case  they  would  pay 
money  into  Court  as  to  them.  In  PUhington  v.  Cooke  (a), 
the  same  objection  was  raised,  but  the  Court  gave  do  judg- 
ment on  it  [Parke,  B. — In  Ashby  v.  Harris  (&),  the  point 
was  taken,  but  the  plaintiff  elected  to  amend.]  In  Usher 
v.  Walters  (c),  the  declaration  was  held  bad  on  demurrer, 
for  not  shewing  what  excess  was  taken  on  each  fee.  That 
case  was  cited  in  Pilkington  v.  Cooke,  but  not  on  this  point 
In  Wrightup  v.  Greenacre  (d),  there  was  an  averment  of 
how  much  the  sheriff  was  entitled  to  take,  and  how  much 
he  did  take.  Here,  the  whole  question  is  left  to  the  jury, 
not  only  whether  the  sum  was  taken,  but  also  whether  it 
was  a  proper  sum. 

Pigott,  contriL  The  declaration  is  good,  and  follows  the 
established  form.  In  all  issues  there  must  be  some  mixed 
question  of  law  and  fact     In  Ashby  v.  Harris,  there  was 

(a)  16  M.  &  W.  615 ;    S.  C.  4  (c)  4  a B.  553;  S.  C.  3  G.&D. 
D.  &  L.  347.  594. 

(b)  2  M.  &  W.  673;   S.  C.  5  (*  10  Q.  B.  1. 
Dowl.  742. 
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no  allegation  of  what  the  sheriff  took,  but  only  that  he  took    L-  M-  6r  P- 
so  much  more  than  he  was  entitled  to.     Usher  v.  Walters 


Burton 

has  no  application,  for  the  declaration  did  not  state  what  v. 

the  defendant  ought  to  have  taken;  and  the  judgment  of   JnaYnotW. 

the  Court  proceeded  on  that  ground.    [Alderson,  B. — How 

do  you  aver  that  here  ?]     The  declaration  states  that  the 

defendant  took  52£  12*.  3d,  and  that  he  took  352.  18*.  &a\ 

too  much;  so  that  the  amount  which  he  ought  to  have 

taken  is  arrived  at  by  a  simple  calculation,  and  need  not  be 

more  particularly  averred.     [Parke,  B. — Suppose  the  case 

put  by  Mr.  Peacock  in  Ashby  v.  Harris  (a),  viz.,  a  plea  of  the 

Statute  of  Limitations,  stating  that  the  action  did  not  accrue 

within  the  time  limited  by  law ;  surely  such  a  plea  would 

be  bad.     But  even  were  you  to  succeed  on  that  point,  I  do 

not  see  how  you  can  answer  the  objection,  that  the  present 

form  of  declaration  does  not  tie  the  plaintiff  down  to  prove 

that  it  was  one  act  and  receipt  on  the  part  of  the  sheriff. 

It  does  not  say  that  he  took  the  amount  at  one  time, 

nor  does  it  shew  that  there  was  a  joint  extortion  under 

all  the  writs,  or  a  separate  extortion  under  each.]     When 

five  writs  are  delivered   to  the  sheriff  at  one  time,  the 

debtor  cannot  know  under  which  the  extortion  is  made. 

At  all  events,  the  objection  suggested  is  not  sustainable,  as 

it  is  not  raised  by  the  demurrer. 

[The  Court  here  intimated  that  as  the  point  was  not 
raised  in  the  grounds  of  demurrer,  the  defendants  might 
take  time  to  consider  whether  they  would  amend;  and 
they  subsequently  elected  to  do  so.] 

(a)  2  M.  &  W.  673,  675. 
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Polume  I. 
18M). 


November  20. 


Cubitt  and  Another  v.  Thompson  and  Others. 


[In  the  Exchequer  of  Pleas. 


Coram  Parke,  B.9  Alderson,  B.,  and  Flatty  JB.] 

CLOVEN  A  NT.  The  declaration  stated,  that  by  an  inden- 
ture  made  between  the  plaintiffs,  sheriff  of  Middlesex,  of 
the  one  part,  and  the  defendants  of  the  other,  (profert),  after 
reciting  that  the  plaintiffs,  at  the  request  of  the  defendant 
W.  Thompson,  had  nominated  and  appointed  him  bailiff  of 
the  plaintiffs,  the  defendants  covenanted  with  the  plaintifls, 
"that  W.  Thompson  should  not  suffer  any  escape,  nor 
permit  any  prisoner  in  his  custody,  as  bailiff  aforesaid,  to  go 
at  large  without  the  consent  or  order  in  writing  of  the  said 
concerning  any  sneriff,  or  other  lawful  authority  f  and  that  if  any  action  or 

matter  wherein  ..'■*'•• 

the  said  bailiff  suit  was  commenced  against  the  plaintiffs,  their  undersherife 
or  deputies,  in  consequence  of  any  acts  of  the  defendant 
W.  Thompson,  the  defendants  would  reimburse  them.  The 
declaration  then  stated,  that  whilst  the  defendant  W.  T.  was 
their  bailiff,  one  M.  Morgan  sued  out  a  writ  of  ca.  sa.  directed 
to  the  sheriff  of  Middlesex,  to  take  the  body  of  one  W. 

Hanson,  and  that  the  plaintifls,  as  sheriff,  took  the  said  W. 

•  *  <  ..... 

plaintiff,  in        g. ;  and  alleged  several  breaches,  the  last  of  which  was  as 
this  deed,  after  follows :  "  that  after  the  said  W.  EL  had  so  been  arrested  as 


By  a  deed  ex- 
ecuted by  de- 
fendants, W. 
T.,  a  bailiff, 
and  two  sure- 
ties, to  plain- 
tiff, the  sheriff, 
the  defendants 
covenanted  to 
save  harmless 
the  plaintiff 
from  any  ac- 
tion brought 
against  him 
touching  or 


assume  to  act 
as  bailiff,*'  or 
•'  for  or  by 
reason  of  any 
extortion  or 
escape  hap- 
pening by  the 
act  or  default 
of  the  said 
bailiff."    The 


aforesaid,  and  whilst  he  was  in  the  custody  of  the  plaintifls, 
as  such  sheriff  as  aforesaid,  under  and  by  virtue  of  the  said 
writ  and  indorsement  thereon  as  aforesaid,  and  in  pursuance 
of  the  said  arrest,  and  whilst  the  said  defendant  W.  T.  was 


stating  an  es- 
cape, alleged 
that  it  hap- 
pened "  by  the 
default  of  the 
defendant  W. 
T.,  and  not 
otherwise,  he 
the  defendant 

W.  T.  then  being  bailiff  of  the  said  plaintiff  as  such  sheriff."  The  defendants,  after  craving  oyer 
of  the  deed,  pleaded  that  the  default  "was  not  a  default  of  him  the  said  W.  T.,  as  such  haunt  of 
the  plaintiff 

Held,  first,  that  the  plea  was  bad,  on  special  demurrer,  for  ambiguity. 

And,  secondly,  that  although  the  declaration  was,  tembte,  bad,  on  special  demurrer,  for  not 
shewing  that  the  default  was  a  default  of  W.  T.  as  bailiff,  it  was  sufficient,  after  pleading  orer. 
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such  bailiff  of  the  plaintiffs  as  such  sheriff  as  aforesaid.     l»  M.&  P. 
under  and  in  pursuance  of  the  nomination  aforesaid,"  to 


ClTBlTT 

wit,  &c,  "  the  said  W.  H.,  without  the   permission   and    and  Another 
against  the  will  of  the  plaintiffs  and  of  the  said  M.  M.,     Thompson 
escaped  out  of  the  said  custody  of  the  plaintiffs  as  such    and  <**«»• 
sheriff;  and  that  such  escape  then  happened  by  the  default 
of  the  said  defendant  W.  T.,  and  not  otherwise,  he  the  said 
defendant  W.  T7.,  then  being  bailiff  of  the  said  plaintiffs  as 
such  sheriff  as  aforesaid,  under  and  in  pursuance  of  the 
nomination  aforesaid^     Averment  that  in  consequence  of 
such  escape,    M.   M.   commenced   an  action   against   the 
plaintiffs,  and  recovered  judgment  of  66/.   12s.  8d.,  toge- 
ther with  costs. 

The  defendants  craved  oyer  of  the  indenture,  and  set  it 
out  It  contained  the  following,  among  other  covenants  by 
the  defendants,  for  the  due  performance  by  the  defendant, 
Thompson,  of  various  duties  as  bailiff:  "That  if  any  action 
or  suit  be  commenced  or  prosecuted  against  the  said  sheriff, 
or  under-sheriff,  or  deputies,  or  any  of  them,  touching  or  con- 
cerning any  matter  wherein  the  said  bailiff  shall  act  or  as- 
sume to  act  as  bailiff  aforesaid,  the  said  bailiff  shall  well  and 
truly  pay  to  the  said  sheriff,  undersheriff,  or  deputies,  or  one 
of  them,  all  costs,  charges,  damages,  and  losses  by  them  or 
any  of  them  incurred,  paid,  or  sustained,  in  or  about  the 
defence,  or  in  consequence  of  such  action  or  suit."  Also 
"  that  the  defendants,  their  heirs,'9  &c,  "will  save  harmless 
the  plaintiff/'  &c,  "  agaiust  all  actions,  suits,"  &c,  "  for  or  by 
reason  of  any  extortion  or  escape  happening  by  the  act  or 
default  of  the  said  bailiff,  or  for  or  by  reason  of  the  executing, 
non-executing,  returning,  not  returning,  or  mis-returning 
any  writ,  process,"  &c 

Eighth  plea  to  the  last  breach,  that  the  said  default  of  the 
said  W.  T.,  in  that  breach  mentioned,  by  which  the  said  W. 
II.  so  escaped  as  in  that  breach  mentioned,  was  not  a  de- 
fault of  him,  the  said  W.  T.,  as  such  bailiff  of  the  plaintiffs 
as  in  the  declaration  mentioned,  modo  et  forma,  concluding 
to  the  country. 

Special  demurrer  and  joinder. 
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CUWTT 

and  Another 

v. 
Thompson 
and  Others. 


BramweU  (BurcheU  with  him).  The  plea  is  no  answer 
-  to  the  breach  to  which  it  is  pleaded,  inasmuch  as  it  admits 
the  escape,  and  that  Thompson  was  the  plaintiffs'  baili$ 
and  that  the  escape  happened  by  his  default.  Whether 
or  not  it  was  by  his  default  "as  bailiff"  is  immaterial.  The 
bond  declared  on  provides  against  three  classes  of  default 
First,  defaults  by  Thompson,  while  acting  as  bailiff;  secondly, 
defaults  by  him  while  assuming  to  act  in  that  character; 
and  thirdly,  defaults  by  him  generally,  while  bailiff,  bat 
without  any  reference  whatever  to  that  character.  Of  the 
last  class  of  defaults  would  be  the  case  of  his  setting  at 
liberty,  without  first  searching  the  detainer  book,  a  man 
whom  he  had  arrested.  Such  a  neglect  would  hardly  be  a 
default  in  the  character  of  bailiff;  for  his  duty  as  bailiff  is 
confined  to  the  execution  of  the  writ  entrusted  to  him, 
and  does  not  extend  to  searching  whether  the  sheriff  had  a 
writ  at  the  suit  of  another  person.  It  is  therefore  unneces- 
sary, in  declaring  on  this  deed,  to  shew  that  the  default  was 
committed  by  the  defendant,  Thompson,  as  bailiff. 


Crompton,  contra.  Either  the  plea  is  good,  or  the  de- 
claration bad.  The  declaration  does  not  state  whether  the 
defendant,  Thompson,  is  charged  with  default  as  bailiff  or  not 
If  he  is  charged  in  that  character,  the  plea  is  sufficient,  for  it 
is  a  traverse  of  a  material  averment,  which,  if  not  expressly 
alleged,  is  necessarily  implied.  If  the  default  charged  is 
general,  the  declaration  is  insufficient,  as  it  does  not  shew 
an  act  done  by  the  defendant  Thompson  qui  bailiff,  but 
by  him  qua  William  Thompson. 

BramweU,  in  reply,  was  stopped  by  the  Court. 

Parke,  B. — The  traverse  in  the  plea  is  bad,  since  it  may 
mean  several  things.  The  only  queston  is,  whether  the 
declaration  is  sufficient  I  think  it  would  have  been  bad 
on  special  demurrer;  but  the  defendants  having  pleaded 
over,  it  is  cured.     The  breach  is  founded  on  the  covenant, 
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which  provides  against  the  "default  of  the  said  bailiff" 
generally,  but  it  does  not  aver  whether  it  was  a  default  "  as 
bailiff,"  or  whilst  assuming  to  act  as  bailiff.  The  defendants, 
however,  having  taken  issue  on  it,  I  think  it  is  sufficient  on 
general  demurrer.  The  traverse  in  the  plea  is  clearly  bad, 
as  the  Court  cannot  say  what  it  means. 


1850. 

CUBITT 

and  Another 

v. 
Thompson 
and  Others. 


Alderson,  B.,  and  Platt,  B.,  concurred. 


Judgment  for  the  Plaintiffs. 


MUNDAT  V.    StUBBS. 


November  16*. 


[In  the  Common  Pleas. 


Coram  Jervis,  C.  J.f  Maule,  J.f  Williams,  X,  and 

Talfourd,  J.] 

JL  RESPASS  for  breaking  and  entering  the  house  of  the 
plaintiff,  and  taking  his  goods. 

Plea.     Not  guilty  by  statute. 

Upon  the  trial  before  Wilde,  C.  J.,  at  the  sittings  in 
Middlesex  after  Trinity  Term  last,  it  appeared  that  the 
house  in  which  the  alleged  trespass  was  committed,  was 
the  dwelling-house  and  place  of  business  of  one  Bartlett,  a 
bankrupt ;  and  that  the  defendant,  who  was  the  messenger  of 
the  Court  of  Bankruptcy,  on  the  27th  of  November,  1849, 
entered  into  his  house,  under  a  warrant  of  that  Court  in  the 
ordinary  form,  ordering  him  to  enter  the  house  of  the  bank- 
rupt or  any  other  house  where  his  property  might  be,  or  be 
suspected  to  be,  and  to  seize  his  property.  The  .plaintiff 
claimed  the  stock  and  effects  upon  the  premises  under  a  bill 
of  sale;  but  the  defendant  refused  to  give  them  up  to  him 


A  messenger 
of  the  Court 
of  Bankruptcy, 
who  acting 
under  a  war- 
rant to  take 
the  goods  of 
A.  takes  the 
goods  of  B., 
is  not  protected 
by  the  107th 
section  of  the 
Bankrupt  Law 
Consolidation 
Act,  although 
he  acted  bona 
fide  and  in  the 
reasonable 
belief  that  he 
was  acting  in 
obedience  to 
his  warrant. 
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Stubbs. 


without  the  sanction  of  the  official  assignee,  and  kept  tbeoi 
until  the  7th  of  December,  when  the  official  assignee  or- 
dered them  to  be  sold  The  plaintiff  did  not  ask  for  a  copy  of, 
or  for  leave  to  peruse,  the  warrant.  It  was  admitted  that  the 
defendant  had  acted  with  bona  fides,  and  in  the  reasonable 
belief  that  the  goods  were  Bartlett's.  Under  these  circum- 
stances it  was  contended  on  behalf  of  the  defendant,  that 
he  was  protected  by  the  107th  section  of  the  Bankrupt 
Law  Consolidation  Act  (12  &  13  Vict  c.  106),  and  that 
the  plaintiff  ought  to  be  nonsuited.  A  verdict  was,  however, 
taken  for  the  plaintiff  for  the  amount  which  the  goods 
fetched  at  the  sale,  leave  being  reserved  to  the  defendant  to 
move  to  set  the  verdict  aside  and  enter  a  nonsuit  (a). 


E.  James  having,  in  this  Term,  obtained  a  rule  accordingly, 

Byles  and  Miller,  Serjts.,  shewed  cause.  The  question  is 
whether,  when  a  messenger  of  the  Court  of  Bankruptcy 
seizes,  under  a  warrant  to  take  the  goods  of  a  bankrupt,  the 
property,  not  of  the  bankrupt,  but  of  a  third  person,  it  b 


(a)  It  was  contended  at  the 
trial  that  the  gist  of  the  action 
was  the  trespass  upon  the  house, 
and  that  the  taking  of  the  goods 
was  only  matter  of  aggravation ; 
consequently,  that  as  the  house 
was  shewn  not  to  he  the  plain- 
tiff's, he  ought  to  he  nonsuited. 
The  learned  Judge,  however,  held 
that  the  trespasses  were  severable, 
and  that  the  jury  might  find  for 
the  plaintiff  in  respect  of  the  tres- 
pass upon  the  goods  only. 

It  was  further  urged  that  as 
the  defendant  had  been  no  party 
to  the  sale,  and  had  done  nothing 
more  than  refuse  to  allow  the 
good 8  to  be  removed  without  the 
leave  of  the  official  assignee,  he 
was  not  liable  in  trespass,  and 


Hartley  v.  Moxham,  3  Q.  B.  701 ; 
S.  C.  3  G.  &  D.  1,  was  relied  upon. 
Leave  was  reserved  to  move 
upon  these  points  as  well  at 
upon  that  reported  in  the  text ; 
but  the  Court  refused  a  role 
upon  them ;  observing,  as  to  the 
last  point,  that  the  defendant'! 
entry  upon  the  premises  and  re- 
fusal to  give  the  plaintiff  the 
goods,  was  taking  possession  of 
them  ;  and  that  the  present  case 
differed  from  the  one  cited,  in 
this  respect,  that  there  the  only 
trespass  relied  upon  was  the  re- 
fusal by  a  landlord  to  allow  bis 
lodger  access  to  the  rooms  in 
which  the  goods  of  the  latter 
were,  which  here  there  was  an 
actual  detention  of  the  goods. 
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necessary,  in  order  to  maintain  an  action,  that  that  person  L*  M-  fr  p- 
should  ask  for  a  copy,  and  the  perusal  of  the  warrant 
The  proposition  of  the  defendant  is  based  upon  the  fallacy 
of  overlooking  the  distinction  between  cases  where  a  de- 
fence is  given  to  a  person  acting  in  obedience  to  a  war- 
rant, and  those  in  which  a  party,  although  liable  to  be 
sued,  is  entitled  to  notice  of  action.  In  the  latter  class  of 
cases,  a  defendant  is  entitled  to  notice,  if  he  acted  under 
the  belief  that  he  was  acting*  in  the  execution  of  his  office ; 
but  where  a  person  acts  under  a  warrant,  if  he  relies  upon 
it  as  a  defence,  he  must  shew  that  he  acted  in  obedience 
to  it  The  107th  section  of  the  Bankrupt  Law  Consoli- 
dation Act  provides,  "that  no  action  shall  be  brought 
against  any  messenger"  "  for  anything  done  in  obedience  to 
the  warrant  of  the  Court,  unless  demand  of  the  perusal  and 
copy  of  such  warrant  hath  been  made  or  left  at  the  usual 
place  of  abode  of  such  messenger,"  "  by  the  party  intending 
to  bring  such  action."  The  24  Geo.  2,  c.  44,  which  is  in 
pari  materia  with  the  section  now  in  question,  was  passed, 
as  its  title  states,  among  other  things,  "for  indemnifying 
constables  and  others  acting  in  obedience  to  their  warrants," 
and  sect  6  enacts,  that  no  action  shall  be  brought  against 
any  constable,  &c,  "for  anything  done  in  obedience  to 
any  warrant,  under  the  hand  and  seal  of  any  justice  of  the 
peace,  until  demand  hath  been  made  or  left  at  the  usual 
place  of  his  abode  by  the  party  or  parties  intending  to 
bring  such  action,  or  by  his,  her,  or  their  attorney  or  agent, 
in  writing,  signed  by  the  party  demanding  the  same,  of  the 
perusal  and  copy  of  such  warrant,  and  the  same  hath  been 
refused  or  neglected  for  the  space  of  six  days  after  such 
demand."  As  long,  therefore,  as  a  constable  acts  within 
the  terms  of  his  warrant  he  is  protected ;  but  the  mo- 
ment he  does  something  which  it  does  not  require  him  to 
do,  the  act  ceases  to  apply.*  Thus,  in  Money  v.  Leach  (a), 
which  is  the  leading  case  upon  this  subject,  the  king's 

(a)  3  Burr.  1742;  S.  C.  1  W.  Bl.  555. 
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Fohtmt  l  messengers  who,  under  a  warrant  to  apprehend  the  authoo, 
printers,  and  publishers  of  No.  45  of  the  North  BriUm, 
had  apprehended  persons  not  falling  under  any  of  thott 
descriptions,  were  held  not  to  be  protected  by  the  act.  So  in 
Prestidge  v.  Woodman  (a),  it  was  laid  down  that  "a  eon- 
stable  is  not  protected,  unless  he  acts  in  obedience  to  a 
warrant ;  but  a  magistrate  is  protected  in  all  cases  when 
he  acts  in  execution  of  his  office.  The  distinction  between 
the  magistrate  and  the  officer,  in  this  respect,  is  settled  in 
the  case  of  Money  v.  Leach"  (J),  [Jervis,  C  J. — The 
object  of  the  act  is  to  make  the  party  aggrieved  sue  the 
person  who  issued  the  warrant,  and  not  the  constable  who 
executes  it]  Where  the  justice  cannot  be  liable,  the 
officer  is  not  within  the  protection  of  the  statute ;  as  was 
said  by  Damper,  J.,  in  Bell  v.  Oakley  (c).  The  distinction 
between  the  cases  falling  within  the  6th  section  of  the 
24  Geo.  2,  c.  44,  and  those  within  the  8th,  which  limits  to 
six  months  the  time  for  bringing  an  action  against  a  justice 
or  constable  "  for  any  thing  done  in  the  execution  of  his 
office,"  is  pointed  out  in  Smith  v.  Wiltshire  (<2)»  The 
107  th  section  of  the  Bankrupt  Law  Consolidation  Act 
must  be  construed  in  the  same  manner  as  the  24  Geo.  2, 
B.  6 ;  for  its  object  and  language  are  substantially  the  same. 

E.  James,  in  support  of  the  rule.  The  messenger  is 
protected  by  the  107  th  section,  if  he  acted  bona  fide  and 
in  the  reasonable  belief  that  he  was  acting  in  obedience  to 
his  warrant;  and  it  is  admitted  that  he  so  acted.  The  41st 
section  of  the  7  &  8  Geo.  4,  c.  30,  provides,  that  "  for  the 
protection  of  persons  acting  in  execution"  of  that  act,  all 
actions  brought  against  persons  "for  any  thing  done  in 
pursuance"  of  it  shall  be  brought  within  a  limited  time, 
and  notice  of  action  shall  be  given :  and  it  has  been  held, 
that  a  defendant  is  entitled  to  the  protection  of  that  section, 

(a)  1  B.  &  C.  12,  13.  (c)  2  M.  &  S.  259,  261. 

(6)  3  Burr.  1742 ;  S.  C.  1  W.         (<*)  5  Moore,  322  ;  S.  C.  2  B. 
Bl.  555.  &  B.  619. 
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if  he  acts  bon&  fide  and  under  a  reasonable  belief  that  he     L  **•  *  Pm 

1850. 

was  acting  in  pursuance  of  the  act ;  Kine  v.  Evershed  (a).  — r: 

[  fVilHamSy  J. — The  protection  there  given  is  very  different  a  ». 
from  that  which  this  section  gives.  There  the  party  is  not 
protected  from  being  sued,  but  is  only  entitled  to  notice  of 
action,  in  order  that  he  may  have  an  opportunity  of  making 
amends.]  If  the  section  in  question  does  not  apply  to  a 
case  like  the  present,  it  is  difficult  to  conceive  a  case  where 
its  protection  would  be  needed.  [Maule,  J. — It  would  be 
needed  if  the  messenger  had  acted  in  obedience  to  the 
warrant,  but  the  commissioner  had  had  no  jurisdiction  to 
issue  it  Talfourd,  J. — Who  is  liable  in  this  case  if  the 
defendant  be  not?]  The  petitioning  creditor;  for  the 
same  section  provides,  that  he  shall  be  made  a  co-defendant 
to  the  action,  and  that,  upon  proof  of  the  warrant,  the  jury 
shall  find  a  verdict  for  the  messenger.  [Maule,  J. — Then, 
if  the  section  applies  to  this  case,  the  man  who  made  the 
mistake  is  protected;  but  he  who  made  no  mistake  is  made 
responsible.]  Whether  the  petitioning  creditor  be  liable  or 
not,  it  is  submitted  that  the  messenger  is  protected  when 
he  acts  in  the  reasonable  and  bon&  fide  belief  that  he  is 
obeying  his  warrant  [He  referred,  also  to  Panton  v. 
Wiltiams  (b\] 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  If  the  question  had  arisen  upon  the  159th 
section  of  the  act,  which  provides,  that  actions  brought 
"  for  anything  done  in  pursuance w  of  the  act  shall  be  com- 
menced within  three  months,  the  authorities  referred  to  by 
Mr.  James  might  have  applied;  for  it  is  quite  plain  that 
the  defendant  acted  in  pursuance  of  the  act  But  it  is  said, 
that  as  he  purported  to  act  in  obedience  to  the  warrant,  he 
is  protected  by  the  107th  section.  Now,  the  meaning  of 
that  section  is  sufficiently  explained  by  the  mere  reading  of 
its  terms.     [His  Lordship  read  the  section,  and  then  pro- 

(a)  10  Q.  B.  143.  (6)  2  Q  B.  169. 
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ceeded]:  It  would,  therefore,  seem  perfectly  plain,  that 
that  section  can  only  apply  to  cases  in  which  the  petition- 
ing creditor  would  be  liable  for  the  act  of  the  messenger. 
It  is  manifest,  that  if  the  messenger,  professing  to  act  under 
his  warrant,  had  arrested  a  wrong  person,  the  petitioning 
creditor  would  not  have  been  responsible  for  that  wrongful 
act  Under  the  24  Geo.  2,  c.  44,  which  contains  a  similar 
provision  for  the  protection  of  constables,  the  whole  current 
of  authorities  shews  that  a  constable  is  not  protected,  except 
where  he  has  acted  strictly  in  obedience  to  his  warrant; 
and  it  would  be  contrary  to  those  authorities,  as  well  as  to 
the  plain  meaning  of  the  language  of  this  act,  if  the  mes- 
senger were  in  this  case  held  to  be  protected. 


Maule,  J. — I  quite  agree.  The  words  of  the  section 
are  very  plain,  and,  understood  in  the  grammatical  sense 
and  literal  construction  which  belong  to  them,  shew  that 
this  is  not  a  case  in  which  the  section  applies.  If  we  were 
to  hold  it  applicable  here,  it  would  follow,  that  a  pro- 
tection and  bar  would  be  extended,  and  a  good  defence 
given,  in  cases  in  which  no  analogous  statute  has  given  a 
defence.  On  the  other  hand,  the  section,  in  its  literal 
sense,  is  consistent  with  all  the  authorities  on  the  subject, 
and  is  accordant  with  the  natural  meaning  of  the  words 
and  the  probable  intent  of  the  Legislature.  It  was  evidently 
intended,  that  where  a  person  complied  strictly  with  his 
warrant,  and  did  no  more  than  it  ordered  him,  he  should 
not  be  responsible  for  the  want  of  jurisdiction  in  the  autho- 
rity which  issued  the  warrant ;  but  that  responsibility  was 
cast  upon  the  petitioning  creditor,  who  sued  out  the  warrant 
and  gave  it  to  the  messenger,  and  who,  therefore,  must  be 
taken  to  have  intended  that  the  warrant  should  be  executed, 
whether  there  was  jurisdiction  or  not.  It  is  reasonable, 
therefore,  and  fair,  that  he  should  be  the  party  responsible, 
and  not  the  less  literate  and  more  ministerial  person  who 
has  acted  in  obedience  to  the  warrant.  Construing,  there- 
fore, this  section  of  the  act,  as  all  acts  and  instruments 
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ought  to  be  construed,  except  where  great  and  manifest     Lm  Af^*p- 
inconvenience  must  follow, — and  there  is  no  such  incon-  — — ' — 

MUNDAY 

venience  here,  but,  on  the  contrary,  the  construction  con-      ^  p. 
tended  for  by  the  defendant  would  be  very  inconvenient 
and  inconsistent  with  authority, — I  think  that  it  does  not 
apply  to  the  present  case,  and,  therefore,  that  this  rule 
must  be  discharged. 

Williams,  J. — I  am  of  the  same  opinion.  Mr.  James 
has  not  attempted  to  point  out  any  material  distinction 
between  this  statute  and  the  24  Geo.  2 ;  and  I  cannot 
find  any  material  distinction  in  the  language,  or  in  the 
occasion  upon  which  it  is  used,  to  indicate  any  difference 
in  the  intention  of  the  Legislature.  It  is,  therefore,  suffi- 
cient, to  say  that  the  question  now  raised  has  been  settled 
long  ago  by  numerous  authorities. 

Talfourb,  J. — I  am  of  the  same  opinion.  The  case  of 
Parton  v.  Williams  (a),  which  was  decided  on  the  24  Geo.  2, 
c.  44,  presents  the  precise  distinction  between  the  two 
sections  adverted  to  by  my  Lord;  for  it  discriminates 
between  the  protection  given  to  a  constable  acting  in  obe- 
dience to  his  warrant,  and  the  minor  protection  afforded 
him  when  he  acts,  not  in  obedience,  but  in  pursuance  of  it, 
and  bona  fide.  In  that  case  the  warrant  was  to  take  the 
goods  of  A.,  and  the  constable  seized  the  goods  of  B.  The 
Court  would  not  even  grant  a  rule  nisi  upon  the  question 
whether  the  constable  was  protected  by  the  6th  section  of 
24  Geo.  2,  c.  44,  which  is  similar  to  the  107th  section  of 
this  act ;  but  they  held  also,  that  he  was  entitled  to  notice 
of  action  under  the  8th  section.  That  case,  I  apprehend, 
shews  the  distinction  between  the  two  kinds  of  protection, 
and  disposes  of  this  case. 

Rule  discharged. 

(a)  3  B.  &  A.  330. 
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20. 

[Bail  Court     Coram  Pattexm,  J.] 

The  156th  A  RULE  had  been  obtained  in  last  Hilary  Term,  calling 
local  sanatory  on  the  Recorder  of  Liverpool  to  shew  cause  why  a  writ  of 
ir J9  &  10-:  \  mandamus  should  not  issue  commanding   him   to  enter 

Yict.ccxxvn.)  o 

enacts,  that      continuances  and  hear  an  appeal,  in  which  the  London 

•*  the  net  an-  . 

nual  value"  of  and  North  Western  Railway  Company  were  appellants, 
rate^under      anc*  ^e  borough  of  Liverpool  were  respondents,  against  a 

"^rtohleV*  rate  made  on  the  16th  of  ***y*  1849'  under  the  Liverpool 
according  to      Sanatory  Act  (9  &  10  Vict  c  cxxviL) 

ofthewonfc  The  following  facts  appeared  upon  the  affidavits.     On 

Tabe-^e  the  16th  of  May>  1849>  the  ^^  council  of  Liverpool, 
6~J  Wm\4:,  under  a  local  sanatory  act  (9  &  10  Vict  c  cxxviL),  made 

c  96,  and  shall  #  .  . 

be  "estimated  and  published  a  paving  rate,  by  which  the  property  of  the 
such  vatoe  as  London  and  North  Western  Railway  Company  was  rated 
?e  !*mM*-M      At  the  same  amount  as  it  was  rated  at  under  the  6  &  7 

••  rated"  •«  in 

the  rate"  "for   Wm.  4,  c.  96,  for   the   relief  of  the   poor,   on  the  29th 

the  relief  of  _   T   ,      .        ,  ..  _  . 

the  poor  in       of  July  in  the  preceding  year.      The  company  had  paid 

ceding!"  PJje«,  t^at  Poor  rate  without  appeal,  but  had  appealed  against 
that  the  poor     a  subsequent  rate  made  the  5th  of  May,  1 849,  by  which 

rave  01  toe  pre* 

ceding  year      the  company  were  rated  at  the  same  amount;   and  that 

was  conclusive 

evidence  of  the  appeal  was  still  pending.  Before  the  hearing  of  the  present 
▼abe^notwith-  aPPea^>  a  correspondence  took  place  between  the  attorneys 
standing  that  0f  both  parties,,  which  resulted  in  an  arrangement  that  the 
rects,  that  only  question  to  be  discussed  at  the  hearing  should  be, 
is  omitted'in^  whether  the  Court  was  bound  by  the  terms  of  the  156th 
the  poor  rate,    section  of  the  act  to  take  the  last  poor  rate  assessment  as 

or  has  in-  ■ 

creased  in         conclusive  evidence  of  the  net  annual  value  of  the  coin- 
value  since  the 
poor  rate,  a 

new  valuation  is  to  be  made ;  and  sects.  170  and  171,  which  give  the  appeal,  invest  the  sessions 
with  the  same  powers  as  to  amending  or  quashing  rates  as  are  by  law  vested  in  sessions  as  to 
poor  rates. 

The  sessions  having  so  decided,  and  refused  to  hear  any  further  evidence :  Hdd9  on  application 
to  this  Court  for  a  mandamus,  that  the  dismissal  of  the  appeal  was  not  a  declining  of  jurisdiction 
but  a  decision  upon  the  hearing  of  the  appeal ;  and,  therefore,  that  this  Court  would  not  issue  s 
mandamus  even  if  the  construction  put  upon  the  act  were  wrong. 
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pany  s  rateable  property,  or  whether  other  evidence  of  its 
value  was  admissible.  When  the  appeal  came  on  to  be 
heard  at  the  December  Sessions,  1849,  the  Recorder  de- 
cided that  he  was  bound  by  the  poor  rate  assessment,  and, 
therefore,  that  he  could  not  inquire  further  into  the  net 
annual  value  of  the  premises  at  the  time  of  the  rate  made. 
The  appeal  was  dismissed  without  costs,  and  the  Court 
refused  to  grant  a  case. 


L.  M.&  P. 

1850. 
Regina 

9. 

Recorder  of 
LivsarooL. 


Crompton  and  Paget  shewed  cause.  First,  the  Recorder 
having  heard  the  appeal  and  decided  it,  this  Court  will  not 
review  his  decision,  even  if  they  are  of  opinion  that  it  was 
erroneous;  Reg.  v.  Blanshard (a);  Reg.  v.  Goodrich  and 
Others  (i).  The  decision  was  not  on  a  point  preliminary 
to  the  hearing,  in  which  case,  if  the  sessions  were  wrong  in 
point  of  law,  this  Court  would  set  them  right ;  but  it  was 
on  the  very  point  on  which  the  appeal  was  made,  viz., 
whether,  under  the  terms  of  the  act,  the  company  was 
properly  assessed.  It  was  only  by  exercising  his  jurisdiction 
that  the  Recorder  could  decide  the  point 

But,  secondly,  even  if  the  decision  was  on  a  preliminary 
point,  it  was  right  in  point  of  law.  The  question  turns  on 
the  construction  to  be  put  on  the  9  &  10  Vict  c.  cxxviL  (c). 
The  only  question  which  the  Recorder  had  to  decide  was, 


(a)  Q.  B.,  Hil.  Vac.  1849.  cited 
from  18  Law  Journ.  M.  C.  110, 
N.S. 

(o)  Q.  B.,  Trin.  Term,  1850, 
cited  from  19  Law  Journ.  Q.  B. 
413,  N.S. 

(c)  The  following  are  the  ma- 
terial sections  of  the  9  &  10  Vict, 
c.  cxxvii.,  intituled  "  An  Act  for 
the  improvement  of  the  Sewerage  . 
and  Drainage  of  the  borough  of 
Liverpool,  and  for  making  fur- 
ther provisions  for  the  sanatory 
regulation  of  the  said  borough." 

Sect.  151  empowers  the  town 
council  to  make  sewer  rates, 
paying  rates,  and  general  rates ; 


and  sect.  152  specifies  the  pro* 
perty  subject  to  be  rated,  and  the 
manner  of  levying  the  rates,  which 
is  to  be  upon  all  property  in  the  bo- 
rough, "  according  to  the  full  net 
annual  value  thereof  respectively, 
the  same  to  be  ascertained  in 
manner  hereinafter  mentioned." 
Sect.  156  enacts,  "  that  the 
net  annual  value  of  all  such  pro- 
perty in  respect  of  which  the 
person  who  shall  hold,  use,  or 
occupy  the  same,  is  liable  to  be 
rated  under  the  provisions  in  this 
act  contained,  shall  be  ascertained 
according  to  the  meaning  of  the 
words  '  net  annual  value,'  as  de* 


684 


CASES   ON    POINTS   OF    PRACTICE,    &C. 


Fohme  /. 
1850. 

Reg  in  a 

v. 

Recorder  of 

Liverpool. 


whether  the  rateable  value  of  the  property  of  the  appel- 
lants was  the  same  as  that  at  which  they  were  assessed 
to  the  relief  of  the  poor  in  the  year  preceding ;  and  if  that 
were  so,  he  was  concluded  from  any  further  inquiry  as  to 
the  rateable  value.  The  intention  of  the  Legislature  was, 
that  the  value  at  which  property  was  assessed  in  the  poor 
rate  of  the  year  preceding  should  be  conclusive  ;  and  that 
the  remedy  for  an  excessive  valuation  should  be  by  appeal 
against  the  poor  rate ;  by  which  means  the  expense  of  a 
double  appeal  would  be  saved. 


Pashley,  in  support  of  the  rule.     The  Recorder  has  not 
heard  the  appeal ;  for  he  conceived  himself  bound  by  the 


scribed  in  an  act  of  Parliament 
passed,"  &c.  (6  &  7  Wm.  4,  c.  96); 
"  and  shall  in  all  cases,  for  the 
purposes  of  this  act,  be  taken  and 
estimated  according  to  such  value 
as  the  same  is  or  shall  be  rated  or 
assessed  in  the  rate  or  assessment 
for  the  relief  of  the  poor  in  the 
year  preceding." 

Sect.  158  empowers  the  council 
to  cause  a  valuation  to  be  made 
of  the  annual  rent  or  value  of 
any  property  "  omitted  from  the 
poor  rate,"  or  which  "  shall  be 
erected,  completed,  or  occupied 
after  the  rate  shall  have  been 
made  for  the  relief  of  the  poor  in 
any  year,"  and  to  cause  the  same 
rates  to  be  made  as  "  if  such 
property  had  been  rated  or  as- 
sessed to  the  rate  for  the  relief  of 
the  poor." 

Sect.  170.  "  That  if  any  person 
shall  think  himself  aggrieved  by 
any  rate  made  under  the  autho- 
rity of  this  act,  or  by  any  matters 
included  in  or  omitted  from  the 
same,  he  may  appeal  to  the  next 
general  or  quarter  sessions  of  the 
peace  for  the  said  borough,  but 
no  such  appeal "  "  shall  be  en- 


tertained at  such"  "  sessions, 
unless  fourteen  clear  days'  notice 
in  writing  of  such  appeal"  "be 
given  by  the  aggrieved  party  to 
the  said  council,  by  leaving  the 
same  at  the  office  of  the  said  town 
clerk ;"  and  at  the  "  sessions,  for 
which  any  such  notice  of  appeal 
shall  be  given,  the  Court  shall 
proceed  to  hear  and  determine 
the  appeal  in  a  summary  way, 
except  when  the  Court  shall 
think  fit  to  adjourn  the  appeal," 
&c. 

Sect.  171.  "That  the  Court 
of  quarter  sessions  shall,  in  any 
appeal  against  any  rate  made 
under  the  authority  of  this  act, 
have  the  same  powers  of  amend- 
ing or  quashing  such  rates  as  are 
by  law  vested  by  such  Court  for 
amending  or  quashing  the  rates 
for  the  relief  of  the  poor  within 
their  jurisdiction  upon  appeals 
against  such  rates,  and  shall  like- 
wise have  in  any  such  appeal  tbe 
6ame  power  of  awarding  costs," 
&c. 

By  the  220th  section,  no  pro- 
ceeding under  the  act  is  to  be 
removed  by  certiorari. 
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terms  of  the  156th  section  to  reject  all  evidence  of  the 
rateable  value  of  the  property  except  the  last  poor  rate 
assessment  This  was  a  decision  upon  a  preliminary  point; 
and  this  Court  will,  therefore,  review  the  Recorder's  de- 
cision if  it  is  wrong  in  point  of  law.  [He  referred  to  Rex 
v.  Justices  of  Cumberland  (a).] 

The  object  of  the  156th  section  was  to  save  the  town 
council  the  expense  and  difficulties  attendant  on  a  valuation 
of  the  net  annual  value  of  the  property  subject  to  the  rate, 
and  to  make  the  poor  rate  assessment  of  the  preceding  year 
prima  facie  evidence  of  that  value,  subject  to  such  proof  as 
the  appellants  might  adduce  of  the  deterioration  in  value  since 
that  assessment  was  made.  The  correct  rule  of  construction 
is  to  give  every  clause  and  word  of  an  act  of  Parliament  their 
full  effect,  unless  by  so  doing  the  construction  arrived  at  is 
inconsistent  with  the  manifest  intention  of  the  Legislature. 
The  156th  section  is  divided  into  two  branches;  the  first  is 
useless  if  the  second  is  to  have  the  construction  contended 
for.  The  language  of  this  section  is  the  same  as  that  of  the 
6  &  7  Wm.  4,  c.  96,  s.  1.  If  the  Legislature  had  intended 
that  the  assessment  to  the  poor  rate  should  be  conclusive 
evidence,  they  might  have  so  expressed  it  If  such  was 
their  intention,  sect  170  loses  its  force.  Sect.  171  may 
possibly  only  apply  to  cases  of  deviation  from  the  value  assessed 
in  the  poor  rate,  and  is,  therefore,  not  relied  on.  The  con- 
struction sought  to  be  put  upon  the  156th  section  by  the 
appellants  is  the  more  reasonable,  as  cases  might  arise  in 
which  great  hardship  would  be  inflicted  if  the  parties  were 
bound  by  the  preceding  rate  for  the  assessment  of  the  poor; 
as,  ex  gr.,  where  a  public-house  has  been  deprived  of  a 
license,  or  a  warehouse  destroyed  by  fire.  By  the  163rd 
section,  the  town  council  may  make  prospective  rates  to 
extend  over  a  series  of  years;  and  by  the  183rd  section 
they  may  borrow  money  and  charge  it  on  the  rates. 
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Fotume  i.         Patteson,  J. — This  was  an  appeal  against  a  rate  made 

1850. 


Regina 

9. 


by  the  town  council  of  Liverpool,  under  statute  9  &  10  Vict 
c.  cxxvii.,  and  the  ground  stated  by  the  London  and  North 
£^£>u  Western  Railway  Company  (the  appellants)  was,  that  they 
were  rated  at  too  large  a  sum.  The  sum  was  the  same  as 
that  at  which  they  had  been  rated  to  the  poor  rate  in  the 
year  preceding,  which  sum  they  had  paid  without  appeal ; 
and  the  learned  Recorder,  considering  himself  bound  by  the 
156th  section  of  the  act,  refused  to  enter  into  any  discussion 
as  to  that  sum  being  a  proper  one,  and  dismissed  the 
appeal 

A  rule  nisi  for  a  mandamus  directing  him  to  hear  the 
appeal  was  obtained,  upon  the  ground  that  the  dismissal 
was,  under  the  circumstances,  a  declining  of  jurisdiction, 
which  by  the  true  construction  of  the  act  he  possessed*  sod 
ought  to  have  exercised. 

I  am  of  opinion  that  the  dismissal  was  not  a  declining  of 
jurisdiction,  but  a  decision  upon  the  hearing  of  the  appeal; 
and  that  this  Court  has  no  power  to  issue  the  writ  of  man- 
damus, whether  the  construction  put  upon  the  act  by  the 
learned  Recorder  be  right  or  wrong. 

The  last  case  upon  this  subject,  Reg.  v.  Goodrich  {a\ 
draws  the  true  distinction.  Where  any  preliminary  step 
is  necessary  in  order  to  give  the  Court  of  Quarter  Sessions 
power  to  hear  the  appeal,  and  the  Court  comes  to  a  wrong 
conclusion  of  law,  not  of  fact,  in  respect  to  that  preliminary 
step,  this  Court  will  interfere  by  mandamus.  Here,  how- 
ever, there  is  no  question  as  to  any  preliminary  step*  but 
the  appeal  is  duly  entered,  called  on,  argued,  and  decided. 
Now  whether  that  decision  proceeds  upon  a  question  of 
law  or  of  fact  is  wholly  immaterial ;  it  is  equally  a  decision 
upon  the  appeal.  In  the  former  case,  the  decision,  in 
effect,  is  that,  by  the  true  construction  of  the  act,  the  poor 
rate  of  the  preceding  year  is  conclusive  upon  the  Court  and 


(a)  Q.  B.,  Trin.  Term,  1850,  cited  from  19  Law  Journ.  Q.  B.413, 

N.  S. 
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tbe  parties,  as  to  the  valuation  of  the  appellants'  premises  in 
the  rate  appealed  against;  and  therefore  the  learned  Be-  - 
corder  declined  to  go  into  evidence  as  to  the  propriety  of 
that  valuation.  This  is  a  declining  to  hear  further  evidence, 
because  the  evidence  already  adduced— namely,  the  poor 
rate — concludes  the  parties.  I  am  at  a  loss  to  see  how  this 
can  possibly  be  treated  as  a  declining  of  jurisdiction  to  hear 
the  appeal. 

By  arrangement  between  the  attorneys  on  each  side,  it 
was  agreed  that  the  construction  of  the  act  should  be  the 
only  point  to  be  discussed  before  the  Recorder,  and  that  if 
he  decided  to  hear  further  evidence,  the  case  should  be 
adjourned,  but  if  not,  the  appeal  should  be  dismissed.  The 
first  letter  of  the  appellants'  attorney  mentions  an  intention 
to  apply  to  this  Court  for  a  mandamus,  if  the  learned 
Recorder  should  decide  as  he  has  done ;  but  there  is  no 
acquiescence  by  the  attorney  of  the  respondents  that  such 
application  might  be  made,  nor,  if  there  had  been,  would  it 
have  given  this  Court  any  power  to  direct  a  mandamus  to 
issue. 

On  this  ground,  therefore,  I  think  that  the  present  rule 
must  be  discharged. 

But  I  think  it  right  to  add  that,  in  my  opinion,  the 
learned  Recorder  has  come  to  a  right  decision.  Sect.  156 
expressly  provides,  that  the  valuation  of  the  property  "shall 
in  all  cases,  for  the  purposes  of  this  act,  be  taken  and  esti- 
mated according  to  such  value  as  the  same  is  or  shall  be 
rated  or  assessed  in  the  rate  or  assessment  for  the  relief  of 
the  poor  in  the  year  preceding."  It  is  directed,  in  the 
earlier  part  of  the  section,  that  the  value  shall  be  ascertained 
according  to  the  meaning  of  the  Parochial  Assessment  Act; 
and  it  is  contended  that  the  two  parts  of  the  section  are  to 
be  taken  separately,  and  that  the  latter  relates  only  to  the 
town  council  and  the  assessments  to  be  made  by  them  in 
the  first  instance ;  whereas  the  earlier  part  is  general,  and 
coupled  with  sects.  170  and  171 — by  which  the  appeal  is 
given,  and  the  Recorder  invested  with  the  same  powers  as 
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to  amending  or  quashing  the  rate  as  are  by  law  vested  in 
Courts  of  Quarter  Sessions  as  to  ]x>or  rates, —leaves  the 
question  of  value  at  large  with  the  Recorder  on  appeal.  I 
do  not  think  that  such  was  the  intention  of  the  Legislature, 
but  that  the  whole  of  the  156th  section  must  be  read 
together,  and  must  be  applied  to  the  question  of  value, 
whenever  and  before  whomsoever  it  may  arise. 

There  are  many  other  matters  to  which  the  171st  section 
will  apply ;  as,  for  instance,  to  the  fact  whether/  the  ra!$ 
appealed  against  does  assess  the  appellant  in  the  same  sum 
as  the  poor  rate ;  and  to  other  cases  which  might  easily  be 
suggested.  This  is  also  to  be  observed  that  where  pro- 
perty is  omitted  in  the  poor  rate,  or  has  increased  in  value 
since  that  rate,  sect.  158  directs  that  a  new  valuation  shall 
be  made;  and  on  appeal  in  such  a  case  the  171st  sec- 
tion would  operate.  But  there  is  no  provision  for  the 
case  of  property  included  in  the  poor  rate  being  dimi- 
nished in  value.  Such  a  diminution  might  be  suggested  in 
all  cases,  and  if  the  Recorder  were  to  inquire  by  evidence 
into  the  present  value  on  the  supposition  of  such  diminution, 
he  would  in  effect  render  the  156th  section  wholly  nugatory. 
If,  on  the  other  hand,  he  were  to  inquire  by  evidence  into 
the  value  at  the  time  the  poor  rate  was  made,  he  would  in 
effect  be  trying  an  appeal  against  that  poor  rate  which  has 
been  acquiesced  in  and  paid.  It  is  only  for  one  year  that 
the  appellants  arc  concluded;  for  if  there  has  been  a  dimi- 
nution in  value,  and  the  assessment  to  the  poor  rate  of 
the  same  year  as  the  rate  now  appealed  against,  be  too  high, 
an  appeal  will  lie  against  such  poor  rate,  and  the  question 
will  then  be  properly  raised ;  and  the  rate  to  be  made 
under  the  act  in  question  in  the  following  year  will  be 
conformable  to  the  decision  of  such  appeal.  Thus  the 
valuation  under  the  act  will  in  all  cases,  except  that  con- 
templated in  sect.  158,  follow  the  poor  rate  conclusively; 
which,  in  my  opinion,  is  the  clear  intention  of  the  Legis- 
lature. 

Rule  discharged. 
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Jones  v.  Ives.  Nooember  l2. 

[In  the  Common  Pleas* 

Coram  Jervis,   C.  J.>  Maule,  J.,   Williams,  J.,  and 

Talfourd,  J.] 

JL  .  JONES  moved  for  a  rule  requiring  the  Master  to  Where  a  cause 

i-       ii  n  r  i  ii  i       and  all  matters 

grant  bis  allocatur  of  the  costs  of  this  case,  and  to  allow  the  in  difference 
plaintiff  to  sign  judgment.  ^rf^of 

The   following    facts    appeared    upon   the   affidavit   in  ""»!  Priu*j 
support  of  the  rule.     Upon  the  trial  of  the  cause  at  the  that  the  costs 
sittings  in  London  in  Easter  Term  last,  a  verdict  was  taken  Bhall  abide  the 
for  the  plaintiff  for  250£  subject  to  be  reduced  by  the  ^'Jf^ 
arbitrator,  to  whom  the  cause  and  all  matters  in  difference  reference  and 

award,  to  be 

between  the  parties  were  referred  by  an  order  of  nisi  prius.  taxed,  shall 
That  order  provided  that  the  costs  of  the  cause,  to  be  taxed,  cr&\0Ti  0f  the 
should  abide  the  event,  and  that  the  costs  of  the  reference  f^^tor, 

7  judgment  can- 

and  award,  to  be  taxed,  should  be  in  the  discretion  of  the  not  be  signed, 
arbitrator.     The  arbitrator  made  his  award  on  the  13th  of  ter's  allocatur 
June,  and  thereby,  after  directing  that  the  verdict  should  b^obumed, 
stand  for  the  plaintiff  for  50£,  and  rinding  that  there  were  *"jtil  the  end 
no  matters  in  difference  between  the  parties  except  the  next  after  the 
cause,  ordered  that  the  defendant  should  pay  the  plaintiff  "ward 
the  costs  of  the  reference  and  award.   On  the  7  th  of  Novem- 
ber, the  Master  taxed  those  costs,  but  refused  to  give  his 
allocatur,  as  judgment  was  not  signed,  and  refused  to  allow 
the   plaintiff  to  sign  judgment,  as   the  time  for  moving 
to   set  aside  the   award — viz.,  the  whole   of  Michaelmas 
Term, — had  not  expired.     Application  had  been  made  on 
the  15th  of  June,  to  Williams,  J.,  for  leave  to  sign  judg- 
ment, but  his  Lordship  refused  to  interfere. 

T.  Jones.  The  plaintiff  is  not  bound  to  wait  till  the  end 
of  the  term.  [Jervis,  C.  J. — If  the  cause  alone  had  been 
referred,  the  plaintiff  might  have  signed  judgment  after  the 
expiration  of  the  first  four  days  of  Term ;  but  as  all  matters 
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in  difference  were  referred  as  well  as  the  cause,  he  cannot 
-  do  so  till  the  end  of  the  Term.]     It  is  admitted  that  the 
defendant  has  the  whole  of  the  Term  for  moving  to  let 
aside  the  award ;  but  the  plaintiff  is  not  bound  to  leave  the 
award  incomplete  until  that  time  has  elapsed.    {Jervis,  C.  J. 
— The  plaintiff  can  have  his  costs  taxed  during  the  Term, 
and  put  himself  in  a  condition  to  sign  judgment  as  soon  as 
the  Term  ends.]     The  costs  cannot  be  said  to  be  taaed 
until  the  allocatur  is  granted.     Cromer  v.  Churt  (a),  and 
Little  v.  Newton  {b\  are  authorities  in  support  of  the  present 
application.     [Jervis,  C.  J. — The  remark  of  Maule,  J.,  in 
Hobdell  v.  Miller  (c),  is  more  applicable.     "  How  can  the 
plaintiff,"  he  says,  "  have  costs  taxed  before  it  is  certain 
that  he  can  sustain  his  award?"]     The  case  of  Little  t. 
Newton    is    more   recent;    and  overrules   the   dictum   of 
Mauley  J.,  in  Hobdell  v.  Miller.     [Maule,  J. — In  that  case 
the  reference  was  made  by  an  order  of  nisi  priiis ;  in  Little 
v.  Newton,  it  was  made  by  articles  of  agreement  (</).]     That 
distinction,  it  is  submitted,  is  not  material ;  for  the  juris- 
diction of  the  Court  only  arises  upon  the  submission,  whether 
it  be  by  order  or  agreement,  being  made  a  rule  of  Court 


Jervis,  C.  J. — The  two  cases  are  quite  reconcilable  id 
the  manner  pointed  out  by  the  Solicitor  General  in  Little 
v.  Newton,  viz.:  that  in  the  one  case  the  reference  was  by 
an  order  of  nisi  prius,  while  in  the  other  it  was  made  by 
agreement  between  the  parties.  It  is  perfectly  plaiu  and 
beyond  all  question,  that  where  the  submission  includes 
the  cause  and  all  matters  in  difference  a  party  has  till  the 
end  of  the  Term  to  move  to  set  aside  the  award.  If  a 
reference  be  made  by  agreement  only  {e\  the  costs  may  be 


(a)  15  M.  fit  W.  310;  S.  C. 
d&o.  nam.  3  D.  &  L.  672. 

(b)  I  M.  &  G.  976 ;  S.  C.  2 
Scott,  N.R.159. 

(c)  2  Scott,  N.  R.  163,   165. 
See  1  M.  &  G.  978,  note  (b). 

(d)  In  Little  v.  Newton,  the  ar- 
ticles of  agreement  contained  no 


clause  for  making  the  submission 
a  rule  of  Court ;  but  it  was  never- 
theless made  a  rule  of  Court;  see 
1  M.  &  G.  977,  and  977.  n.  (a). 

(e)  That  is,  semble,  without  the 
clause  of  consent  to  its  being 
made  a  rule  of  Court. 
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taxed  at  once  by  the  Master  and  are  to  be  treated  as  part 
of  the  award;  but  when  parties  refer  a  cause  as  well  as  all 
matters  in  difference  by  an  order  of  Nisi  Prius,  and  the 
costs  are  to  abide  the  event,  they  are  not  so  much  a  part 
of  the  award,  as  the  legal  consequence  of  and  incident 
to  the  event  Here  the  Master  is  asked  to  tax  the  costs 
in  a  case  where  both  the  cause  and  matters  in  difference 
have  been  referred;  and  he  rightly  says  he  cannot  do 
that,  because  the  plaintiff  cannot  sign  judgment  until  the 
time  for  setting  aside  the  award  has  elapsed,  and  the  costs 
cannot  be  taxed  until  judgment  is  signed. 
The  rest  of  the  Court  concurred. 
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Rule  refused. 


Bell  v.  The  Port  of  Ix>ndon  Assurance  Company.       No??u?r  9» 

16,21. 

[Bail  Court     Coram  Patteson,  J.] 

1  HIS  was  a  rule  obtained  by  the  plaintiff,  who  sued  The  jurat  of 

in  forma  pauperis,  calling  upon  his  late  attorney  to  shew  -m  ^e  f0uow. 

cause  why  he  should  not  pay  the  costs  of  the  day,  occasioned  JffJjjJJJ  £Z 

by  his  negligence.  "at  Glasgow, 

J  in  the  county 

The  jurat  of  the  affidavit  in  support  of  the  application  0f  Lanark,  in 
was  as  follows:  "  Sworn  by  the  deponent,"  A.  B.,  "at  Glas-  fifth  J^J  e 
gow,  in  the  county  of  Lanark,  in  Scotland,  the  fifth  day  jj^^f ^n 
of  June,   eighteen   hundred  and  fifty  years,  before   me,  fifty  year»,^ 
G.  R.  Tennent,  a  commissioner  for  Scotland,  for  taking  g.  R.  T.|"a 
affidavits  in  the  Court  of  Queen's  Bench  at  Westminster."    £m^tT 

for  taking  affi- 
.        .  davits  in  the 

Hawkins  shewed  cause.     The  jurat  is  defective  in  two  Court  of 
points.  First,  it  does  not  sufficiently  state  when  the  affidavit  atUwestmin-C 
was  sworn.  It  does  not  state  from  what  epoch  the  "  eighteen  ^t  the^te 
hundred  and  fifty  years"  are  to  be  computed.     In  the  late  and  the  au- 

J  thority  of  the 

commissioner  were  sufficiently  stated. 
The  privilege  of  a  plaintiff  suing  in  forma  pauperis  does  not  extend  to  a  step  collateral  to 
the  cause,  such  as  a  rule  calling  on  his  attorney  to  pay  the  costs  of  the  day  incurred  through 
his  negligence. 


692 


CASES  ON    POINTS  OF  PBACTICB,    &C 


Volume  I. 
18.50. 

Bell 

v. 

Pobt  of 

London 

Assurance 

Company. 


case  of  In  re  Lloyd  (a),  a  jurat,  stating  that  the  affidavit  was 
sworn  by  the  deponents  "  at  my  Chambers,  Rolls  Garden^ 
Chancery  Lane.  Dated  this  24th  day  of  April,  1850," 
was  held  bad,  because  it  did  not  shew  when  the  affidavit  was 
sworn.  So  in  the  Duke  of  Brunswick  v.  Harmer  (4),  an 
affidavit  was  for  the  same  reason  rejected,  the  jurat  stating 
that  it  was  "  sworn  the day  of  November,  1849." 


Patteson,  J. — Does  it  not  sufficiently  appear  in  this 
case  that  the  year  1850  is  intended?  Suppose  the  word 
"years"  had  been  left  out,  could  there  have  been  any 
doubt  as  to  the  meaning  ?  I  think  this  is  not  a  sufficient 
objection,  for  I  do  not  see  how  I  can  put  a  different 
construction  upon  the  words  than  as  meaning  the  year 
1 850. 

Hawkins.  Secondly,  the  jurat  does  not  shew  that  the  affi- 
davit was  sworn  before  a  person  authorized  to  administer  an 
oath.  The  3  &  4  Wm.  4,  c.  42,  s.  42,  it  is  true,  gives  the 
superior  Courts  the  same  power  to  grant  commissions  for 
taking  and  receiving  affidavits  in  Scotland  and  Ireland,  as 
they  already  had  in  the  counties  in  England  and  Wales: 
but  here  the  person  before  whom  the  affidavit  is  sworn  is 
described  as  a  commissioner  "for  Scotland;"  and  it  would 
seem,  from  that  statement,  that  he  was  appointed  by  a  Scotch 
Court  to  take  "  affidavits  in  the  Court  of  Queen's  Bench  at 
Westminster ;"  an  appointment  which  will  not  be  recognised 
by  this  Court.     [The  Court  called  on] 


Burnie,  in  support  of  the  rule.  "  A  commissioner,  &&* 
has  been  held  to  be  a  sufficient  description  of  a  party's 
authority  to  administer  an  oath  (c).  The  words  after 
"commissioner"  may  be  rejected  as  surplusage;  or,  if  not, 
the  word  "for"  Scotland  may  be  read  as  "in"  Scotland, 
which  will  make  the  description  sufficient.     Commissioners 


(a)  Ante,  p.  545. 
b)  Ante,  p.  505. 
(c)  See  Burdekin  v.  Potter,  1 


Dowl.  134,  N.  S. ;  S.  C.  9  M. 
&  W.  13. 
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in  this  country  are  never  appointed  for  the  whole  of  Eng*  L'  M-  &  p- 

land,  but  only  for  one  or  more  counties;  and  the  Court — : — 

*                                        #                 Bell 

presumes  that  they  have  acted  within  their  jurisdiction.  *. 

The  act  of  Parliament  does  not  require  any  particular  form  London 

of  iurat.  Assurance 


Company. 


Hawkins,  in  reply.  Where  an  "  &cn  is  alone  added  to 
the  word  "  commissioner,"  the  Court  may  properly  presume 
that  the  commissioner  acted  within  the  limits  of  his  autho- 
rity ;  but  no  such  presumption  can  arise  when  that  autho- 
rity is  defined,  and  the  definition  shews  that  the  commis- 
sioner has  no  authority.  In  Hill  v.  Royston(a),  an  affidavit 
sworn  before  "  me,  a  commissioner,"  without  an  &c,  was 
held  insufficient.  An  &c.  has  been  held,  after  verdict,  to 
supply  the  place  of  a  similiter  in  an  issue  (b). 

Patteson,  J. — If  the  words  had  been  "  in  Scotland,*  I 
should  not  have  had  any  doubt  of  the  sufficiency  of  the 
jurat ;  for  then  it  would  have  stated  the  person  to  be  "  a 
commissioner  for  taking  affidavits  in  the  Queen's  Bench, 
Westminster,  in  Scotland."  I  think,  however,  that  I  can 
scarcely  read  "for  Scotland"  as  meaning  that  the  person 
has  been  appointed  by  a  Scotch  Court  to  do  what  they 
could  not  empower  him  to  da  The  fair  construction  seems 
to  me  to  be,  that  he  is  such  a  commissioner  for  taking 
in  Scotland  affidavits  in  the  Court  of  Queen's  Bench, 
Westminster,  as  the  act  of  Parliament  gives  this  Court 
the  power  to  appoint.     The  objection,  therefore,  fails. 

Hawkins  then  shewed  cause  on  the  merits. 

Burnie,  in  support  of  the  rule. 

Per  Curiam. 

Rule  discharged,  with  costs. 

(a)  7  Jurist,  930.    Trin.  Term,  and   Handford  v.  Handford,  id. 
1843,  Bail  Court,  473.      See  also  2   Wms.  Sound. 

(b)  See  Swain  v.  Lewis,  3  Dowl.  319  ot  n.  (c),  6th  ed. 
700.  Brook  v.  Finch,  6  Dowl.  313, 
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Fohme  /.  On  a  subsequent  day, 

'• —  Burnie  moved  that  the  rule  should  be  discharged  without 

Bell  .                   .                                   °    , 

v.  costs,  as  the  plaintiff  was  suing  in  forma  pauperis.    The 

London  m^e  was  not  moved  with  costs.     He  referred  to  Pratt  ▼. 

^"f^  Dehrue{a). 


Patteson,  J. — The  privilege  of  a  pauper  plaintiff  to  be 
exempt  from  costs  only  extends  to  a  step  in  the  cause. 
Here  the  application  is  on  a  collateral  matter  against  his 
own  attorney. 

Cur.  ado.  vuk. 

Pattebon,  J. — I  have  considered  this  matter,  and  am  of 
opinion  that  nothing  turns  in  it  upon  the  privilege  oft 
plaintiff  suing  in  forma  pauperis  to  be  exempt  from  costs. 
The  ground  of  the  application  in  respect  of  which  the  costs 
are  incurred  is,  that  by  reason  of  the  misconduct  of  the 
attorney,  the  plaintiff  had  become  liable  for  the  costs  of  the 
day.  The  very  foundation,  therefore,  of  the  rule  is  a  pro* 
ceeding  in  respect  of  which  the  plaintiff  is  not  exempt 
from  costs  by  reason  of  his  privilege  as  suing  in  fount 
pauperis.  I  cannot,  therefore,  see  how  it  is  possible  to 
contend,  that  this  is  a  proceeding  to  which  the  privilege  of 
being  exempt  from  costs  should  extend. 

The  privilege  of  a  pauper  plaintiff  being  then  pot  out  of 
the  question,  I  think  that  this  application  must  follow  the 
rule  in  similar  cases,  where  the  affidavits  are  fully  answered, 
and  be  discharged  with  costs. 

Rule  discharged,  with  costs. 

(a)  10  M.  &  W.  509 ;  S.  C.  2  Dowl.  322,  N.  S.    See  Foster  v.  TO* 
Bank  qf  England,  6  Q.  B.  878  ;  S.  C.  2  D.  &  L.  790. 
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Rbgina,  on  the  Prosecution  of  W.  Davis,  t>.  Mill.  November  18. 

[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.,  Maule,  J.9   William*,  J.9  and 

Talfourd,  J.] 

SCIRE  FACIAS  (issued  the  7th  of  January,  1850)  to  The  notice  of 

.  .  objections  in 

repeal  a  patent  The  declaration — after  setting  out  the  scu  fa.  to  re- 
letters  patent,  which  bore  date  the  29th  of  June,  1846,  and  ^0?£rtof 
were  granted  to  the  defendant  "for  improvements  in  JJu,1*^' 
instruments  used  for  writing  and  marking,  and  in  the  con-  forms  part  of 
8truction  of  inkstands,9' — suggested,  (1)  that  the  grant  was  gent  for  trial 
contrary  to  law,  as  a  part  of  the  invention  was  not  the  Jj^i^cowt7 
working  or  making  of  any  manner  of  new  manufacture;  .  A  declaration 

.  ,  .  in  sci.  fa.  to 

(2)  that  the  grant  was  prejudicial  and  inconvenient  to  the  repeal  a  patent, 
public,  as  a  part  of  the  invention  was  useless;  and  also,  tha^a  patent 

(3)  that  the  defendant  was  not  the  first  and  true  inventor  had  ^J" 

.....  .      granted  to 

of  the  said  invention  within  this  realm ;  (4)  that  the  said  defendant M  for 
invention  was  not,  at  the  time  of  making  the  said  grant,  a  in  instruments 
new  invention,  as  to  the  public  use  and  exercise  thereof  JJJJ^ intftinfT* 
within  England ;   (5)  that  the  said  invention  was  not  in-  and  in  ***? 

°  v   y  construction 

of  inkstands," 
suggested  that  the  patent  was  bad,  because  ( 1 )  part  of  the  invention  was  not  of  a  new  manu- 
facture; (2)  part  was  useless;  (3)  the  defendant  was  not  the  inventor  of  the  said  invention 
within  the  realm;  (4)  the  invention  was  not  new,  (5)  nor  invented  by  defendant;  (6;  and 
defendant  did  not  inrol  a  specification.  The  defendant  traversed  the  suggestions.  The  speci- 
fication claimed  eleven  inventions  :  the  first  six  were  pens  and  pencils ;  the  seventh  and  eighth 
were  "  instruments  for  marking,"  and  the  remainder  were  inkstands.  The  notice  of  objections 
stated  objections  to  each  of  the  claims ;  and  as  to  the  fifth,  sixth,  and  eighth,  alleged  that  they 
were  not  new  nor  useful,  and  that  the  seventh  was  useless  and  insufficiently  described.  After 
issue  joined  and  before  the  trial,  the  defendant  in  rolled  a  disclaimer  of  the  fifth,  sixth,  seventh, 
and  eighth  claims.     Held, 

First,  that  the  notice  of  objections  could  not  be  resorted  to  for  the  purpose  of  narrowing  any 
of  the  issues  to  one  claim. 

Secondly,  that  the  defendant  was  not  bound  to  plead  the  disclaimer  puis  darrein  continuance. 

Thirdly,  that  the  disclaimer  was  receivable  in  evidence  upon  the  trial  of  the  sci  fa. 

Fourthly,  that  it  formed  part  of  the  specification,  as  the  prosecutor,  in  putting  in  the  latter,  in 
effect  put  in  the  former  also. 

Fifthly,  that  the  title  of  the  patent  was  not  more  extensive  than  the  invention  described  in 
the  specification  as  amended  by  the  disclaimer ;  inasmuch  as  the  first  six  articles  were  instru- 
ments for  marking  as  well  as  for  writing. 

Whether  an  action  commenced  after  disclaimer  for  an  infringement  before  disclaimer  will  lie, 
quctre. 
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vented  and  found  out  by  the  defendant;  and  (6)  that  the 
defendant  did  not  file  a  specification  of  his  invention 
within  six  months.  By  means  of  which  said  premises  the 
said  letters  patent  are  and  ought  to  be  void,  &c 

The  defendant  pleaded  six  pleas,  traversing  the  sugges- 
tions. 

The  specification,  which  was  inrolled  on  the  29th  of  De- 
cember, 18  49,  claimed  eleven  distinct  inventions:  1.  A  pencil 
case;  2,  3,  and  4.  Pen-holders;  5.  A  metal  pen;  6.  A 
notched  metal  pen;  7  and  8.  Instruments  for  marking 
(stamping);  and  9,  10,  and  11.  Inkstands. 

The  notice  of  objections  filed  (a)  (under  the  5  &6  Wm.4, 
c  83,  s.  5)  with  the  declaration  contained  separate  and 
distinct  objections  to  each  of  the  claims.  The  objections 
taken  to  the  fifth,  sixth,  and  eighth  claims  were,  that  they 
were  neither  new  nor  useful ;  and  to  the  seventh,  that  it 
was  useless,  and  that  the  description  of  it  given  by  the 
specification  was  insufficient. 

Issue  was  joined  in  Hilary  Term,  1850;  and  the  record 
was  entered  for  trial  at  the  sittings  after  that  Term.  It  was 
afterwards  postponed  until  the  sittings  after  Easter  Term, 
and  was  made  a  remanet  to  the  sittings  after  Trinity 
Term,  in  the  same  year.  Meanwhile,  on  the  23rd  of 
April,  the  defendant  inrolled  a  disclaimer  of  the  fifth,  sixth, 
seventh,  and  eighth  parts  of  his  invention  (6).  Upon  the 
trial,  before  Wilde,  C.  J.,  at  the  sittings  in  Middlesex  after 
Trinity  Term,  the  prosecutor  confined  himself  to  proving 
the  want  of  novelty  of  the  sixth  claim ;  but  upon  the  specifi- 
cation being  put  in,  the  defendant  admitted  the  want  of 
novelty,  but  insisted  that  the  disclaimer,  of  which  he  tendered 


(a)  For  the  present  practice  in 
8ci.  fa.  for  repealing  patents,  see 
12  &  13  Vict.  c.  109.  The  de- 
claration and  notice  of  objections 
are  now,  by  sect.  30,  delivered  and 
not  filed. 

(b)  It  appeared  upon  the  brief 
of  the  defendant's  counsel,  that 
the   defendant,  on   the    13th    of 


April,  presented  a  petition  to  ihs 
Solicitor  General  for  leave  to  dis- 
claim those  parts  of  the  inven- 
tion ;  and  that  the  prosecutor, 
who  had  been  served  with  t 
notice  of  the  application,  attended 
before  the  Solicitor  General  and 
opposed  it. 


Mill. 
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aii  office  copy,  was  part  of  the  specification,  and  must  be     L.  M.  &  P. 

read  with  it.     The  learned  Judge,  however,  thought  that  — 

the  disclaimer  should  have  been  put  upon  the  record,  and        ^v. 
directed  the  jury  to  find  a  verdict  for  the  Crown ;  reserving 
leave  to  the  defendant  to  move  to  set  aside  the  verdict  and 
enter  it  for  himself. 

Byles,  Serjt,  having  on  a  former  day  in  this  Term 
obtained  a  rule  accordingly, 

Butt  and  Webster  shewed  cause.  The  disclaimer  was 
not  admissible  in  evidence  upon  any  of  the  issues  on  the 
record.  It  was  a  matter  of  defence  arising  after  issue 
joined,  and  should,  therefore,  have  been  pleaded  puis  dar- 
rein continuance.  [Maule>  J. — Why  so?  does  the  decla- 
ration contain  any  suggestion  as  to  the  sixth  claim  ?]  None 
of  the  suggestions  refer  particularly  to  that  or  to  any  other 
claim ;  they  refer  only  to  the  invention  generally.  But  the 
notice  of  objections  alleges  that  the  sixth  claim  is  neither 
new  nor  useful,  and  as  the  5  &  6  Wm.  4,  c.  83,  s.  5,  requires 
that  the  notice  of  objections  shall  be  filed  with  the  sci.  fa., 
it  is  made  part  of  the  record ;  and,  therefore,  the  Court  will 
look  to  it  for  the  purpose  of  ascertaining  what  was,  in  fact, 
in  dispute  between  the  parties  under  the  issues  joined. 
[Jervis,  C.  J. — Is  not  a  notice  of  objections,  under  this  act, 
like  the  particulars  of  demand  in  an  ordinary  action; 
annexed  like  them  to  the  record,  but  forming  no  part  of 
it?]  The  analogy  is  not  in  all  respects  correct;  for  the 
record,  which  is  sent  to  this  Court  for  trial  from  Chancery, 
consists  of  a  transcript  of  the  proceedings  filed  in  the  Petty 
Bag  Office,  among  which  is  the  notice  of  objections,  which, 
therefore,  is  as  much  a  part  of  the  record  as  the  pleadings. 
It  appears,  therefore,  upon  the  whole  record — reading  the 
pleadings  and  the  notice  of  objections  together, — that  one 
of  the  questions  upon  which  the  parties  went  to  trial  was 
whether,  at  the  time  when  issue  was  joined,  the  sixth  claim 
was  new  or  not.     The  subsequent  proceedings  to  save  the 


Mill. 
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rf«T  7  patent  by  inrolling  a  disclaimer  did  not  alter  the  lawies 
_  ' .  _  which  had  been  joined.  [Maule,  J. — The  first  section  of  the 
v.  act  provides,  "that  no  such  disclaimer  or  alteration  shall  be 

receivable  in  evidence  in  any  action  or  suit  (save  and  except 
in  any  proceeding  by  scire  facias)  pending  at  the  time  when 
such  disclaimer  or  alteration  was  inrolled."  Does  not  the  ex- 
ception in  this  proviso  shew  that  the  disclaimer  ought  to  have 
been  admitted  here  ?]  The  meaning  of  the  act  is  only  that 
the  disclaimer  may  be  received  upon  the  trial  of  a  scL  fa., 
if  it  be  in  other  respects  admissible,  having  regard  to  the 
state  of  the  record.  [Maule,  J. — The  act  says  that  the  dis- 
claimer, when  inrolled,  "  shall  be  deemed  and  taken  to  be 
part  of  such  letters  patent  or  such  specification."  Suppose 
an  infringement  of  a  patent ;  after  the  infringement,  a  dis- 
claimer; and  after  that,  an  action  for  the  infringement: 
could  that  action  be  maintained  ?]  The  Court  of  Exche- 
quer held,  in  Perry  v.  Skinner  (a),  that  it  could  not;  and 
that  to  avoid  the  manifest  injustioe  of  making  a  man  • 
trespasser  by  relation,  the  words  "  from  thenceforth"  most 
be  introduced,  and  that  the  act  must  be  read  as  providing 
that  the  disclaimer  shall  "from  thenceforth  be  deemed  and 
taken,"  &c :  and  in  Stacker  v.  Warner  (ft),  CrestweU,  J., 
appears  to  have  approved  of  that  mode  of  construing 
the  act.  [Jervis,  C  J. — The  proviso  which  makes  it  in- 
admissible in  evidence  would  then  be  unnecessary ;  for  if 
the  disclaimer  is  to  operate  only  from  the  date  of  its  inixJ- 
ment,  it  could  not,  even  if  the  proviso  did  not  exist, 
be  used  in  any  proceeding  pending  at  the  time  when 
it  was  inrolled.]  The  construction  adopted  by  the  Court 
of  Exchequer  prevents  the  injustice  which  would  arise, 
if  the  defendant  were  at  liberty  to  avail  himself  at  the 
trial  of  a  disclaimer,  which  he  might  have  inrolled  with- 
out the  knowledge  of  the  prosecutor  the  day  before.  At 
all  events,  the  defendant  is  in  this  dilemma,  if  the  dis- 
claimer was  not  admissible,  cadit  qusestio,  and  the  verdict 

(a)  2  M.  &  W.  471.  (b)  1  C.  B.  US,  167. 


Mill. 
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must  stand  for  the  Crown :  if  it  was  admissible,  it  proved     L-  M-  &  p- 

the  prosecutor's  case ;  for  it  is  an  admission  by  the  defend-  — " — 

ant,  that  when  issue  was  joined  the  patent  covered  an  v. 

invention  which  was  neither  new  nor  useful  [Jervis,  C.  J. 
— What  provision  is  there  with  respect  to  costs  in  a  scL  fa.?] 
The  prosecutor  gives  a  bond  with  two  sureties  to  the  Clerk 
of  the  Petty  Bag  Office ;  and  an  application  to  the  Master 
of  the  Bolls  is  perhaps  necessary  to  have  the  bond  put  in  suit 
Further,  the  disclaimer  has  made  the  patent  bad ;  for 
the  title  of  the  latter  is  now  more  extensive  than  the  in- 
vention. If  a  patent  be  obtained  for  three  things,  and  the 
specification  describe  only  two,  the  patent  is  clearly  bad. 
So,  if  there  be  a  substantial  variance  between  the  title  of 
the  patent  and  the  description  of  the  invention  in  the 
specification ;  Croll  v.  Edge  (a).  Here,  the  disclaimer  ex- 
cludes from  the  specification  the  invention  of  "  instruments 
for  marking,"  which  are  mentioned  in  the  title  of  the  patent; 
and  the  suggestion  in  that  title,  that  the  patentee  had  in- 
vented such  instruments,  is  a  fraud  upon  the  Crown. 

Byks9  SerjL,  and  Montague  Smithy  in  support  of  the  rule. 
The  disclaimer  need  not  have  been  pleaded  puis  darrein 
continuance.  If  the  specification  and  objections  had  been 
set  out  upon  the  record,  it  might  have  been  necessary  so  to 
plead  it ;  the  issues  upon  the  record,  however,  do  not  refer 
to  any  particular  portion  of  the  subject-matter  of  the  patent, 
but  only  raise  the  question,  whether  the  patent,  generally, 
be  valid,  and  the  invention  for  which  it  was  granted  be  a 
new  manufacture.  The  pleas  now  upon  the  record  are  as 
necessary  since  the  diaclaimer  as  they  were  before  it, 
and  must  have  been  repleaded,  even  if  the  disclaimer  had 
been  pleaded  puis  darrein  continuance.  The  notice  of 
objections  is,  as  already  suggested  by  the  Court,  like  the 
particulars  of  demand  in  an  ordinary  action ;  and,  although 
sent  to  this  Court  from  Chancery  with  the  record,  forms  no 
part  of  it,  and  cannot  be  looked  at  for  the  purpose  of 

(a)  Com.  Pleas,  Hil.  Vac.  1850,  cited  from  19  Law  Joura.,  C.  P.  261. 
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narrowing  the  issues.  The  prosecutor  was  not  bound  by 
the  notice  of  objections  which  he  first  delivered  ;  and  after 
the  disclaimer  he  might  have  filed  another  notice.  To 
prove  the  suggestions  in  the  declaration,  the  prosecutor  was 
obliged  to  put  in  the  specification ;  but  the  disclaimer  is 
made  by  the  act  part  of  it,  and  ought,  therefore,  to  have  been 
put  in  and  read  with  it  Besides,  the  act  expressly  provides 
that  the  disclaimer  shall  be  admitted  in  evidence  upon  the 
trial  of  a  sci.  fa.  When  read,  then,  it  would  have  shewn  that 
the  only  portions  of  the  invention  which  the  prosecutor  con- 
tended were  not  new,  formed  no  part  of  the  defendant's  in- 
vention covered  by  the  patent;  and  therefore,  the  defendant 
was  entitled  to  a  verdict  upon  the  issues.  The  Court  of 
Exchequer,  in  Perry  v.  Skinner  (a),  did  violence  to  the 
language  of  the  statute;  but  the  injustice  which  that 
strained  construction  was  intended  to  prevent,  may  perhaps 
not  appear  quite  so  manifest  as  that  Court  supposed  it, 
when  it  is  borne  in  mind  that  the  party  sought  to  be 
protected  was  a  person  who  had  availed  himself  of  a 
technical  defect  in  the  validity  of  a  patent  to  pirate  what 
was  admitted  to  be  a  new  and  useful  invention  of  another. 
It  is  not,  however,  necessary  in  this  case  to  overrule  Any 
v.  Skinner,  for  no  injustice  or  inconvenience  can  arise  from 
understanding  the  language  of  the  statute  in  its  ordinary 
meaning.  A  disclaimer  cannot  be  obtained  behind  the 
back  of  the  prosecutor,  as  suggested  on  the  other  ode ;  since 
the  act  provides  that  the  Attorney  or  Solicitor  General 
shall  direct  advertisements  of  the  intended  disclaimer  to  be 
issued.  The  prosecutor  was  not  bound  to  go  to  trial ;  and 
upon  the  inrolment  of  the  disclaimer  he  should  not  hafe 
done  so,  as  it  was  impossible  that  be  could  get  judgment 
That  step  was  useless,  even  for  the  purpose  of  getting  costs; 
for  no  costs  are  given  in  sci.  fa.  [Williams,  J. — The  pn>- 
secutor's  proper  course  was  to  give  notice  that  he  would 
discontinue,  and  that  he  would  oppose  any  application  to 
put  the  bond  in  suit] 


(a)  2M.  &W.  471. 
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With  respect  to  the  title  of  the  patent,  the  seven  claims     L'J%1$  R 
which  still  remain  in  the  specification  satisfy  it :  for  pens  — 

_  #  JKiEGINA 

and  pencils  are  instruments   for  marking  as  well   as  for  v. 

writing. 

Jervts,  C.  J.— I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute.  Two  principal  questions  have  been  raised 
in  this  case :  first,  what  is  the  proper  construction  to  be  put 
upon  the  first  section  of  the  5  &  6  Wm.  4,  c.  83  ?  and, 
secondly,  whether  the  disclaimer  was  admissible  in  evidence 
upon  'the  trial  of  the  issues  upon  the  record. 

If  it  had  not  been  for  the  case  of  Perry  v.  Skinner,  I 
confess  it  would  have  appeared  to  me,  upon  reading  the 
terms  of  the  act,  that  it  was  quite  plain  and  clear  that  the 
intention  of  the  Legislature  was  to  allow  a  specification  on 
which  a  doubt  was  entertained,  to  be  amended  pending  an 
action,  and  after  proper  precaution  taken  by  the  law  officers 
of  the  Crown  by  issuing  advertisements  and  imposing  such 
terms  as  they  in  their  discretion  might  think  fit;  and  that 
when  the  disclaimer  was  perfected,  it  should  be  deemed 
and  taken  to  be  part  of  the  specification.  If  the  construe* 
tion  adopted  in  Perry  v.  Skinner  is  to  be  put  upon  the  act 
under  all  circumstances,  then  as  the  disclaimer  would  date 
only  "from  thenceforth," — that  is,  from  the  date  of  its  in- 
rolment, — the  proviso  in  the  first  section,  which  says,  "  that 
no  such  disclaimer  or  alteration  shall  be  receivable  in  evi- 
dence in  an  action  or  suit  (save  and  except  in  any  pro- 
ceeding by  sci.  fa.)  pending  at  the  time  when  such  dis- 
claimer or  alteration  was  inrolled,"  would  be  totally  inope- 
rative and  useless.  If,  however,  we  are  to  construe  the  act 
according  to  the  plain  and  natural  and  common  sense  con- 
struction,— and  there  is  nothing  which  renders  that  construc- 
tion absurd, — I  think  that  the  disclaimer  must  be  read  as 
part  of  the  specification,  and  as  part  of  it  from  the  time 
when  the  patent  was  granted.  And  read  in  this  way,  it  is 
not  true  that  the  patent  includes  matter  which  is  old,  as  well 
as  matter  which  is  new.     The  case  stands  thus :  there  is  a 
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Fohtme  /.      patent  for  three  distinct  inventions;  in  which  elevcD  things 

: —  are  stated  to  be  new.   The  defendant  says ;  "  as  to  seven  of 

v.  them  I  have  a  good   title,  but  I  do  not  claim  the  fbar 

,Um        others  as  you  suppose ;  for,  reading  the  disclaimer  with  die 

specification,  you  will  see  that  no  right  is  claimed  in  respect 

of  them,  but  only  in  respect  of  the  remaining  parts  of  the 


inventions." 


But  it  is  said,  if  this  is  so,  and  the  disclaimer  is  to  be  so 
read,  the  patent  is  void,  because  it  is  for  three  things,  and 
the  specification  is  only  for  two;  so  that  the'  patentee  1m» 
not  properly  complied  with  the  conditions  of  the  petrol 
It  may  be  doubtful,  however,  whether  in  truth  the  disclaimer 
is  a  disclaimer  of  the  specification  only.  The  act  of  Parlia- 
ment speaks  of  a  disclaimer  in  the  "  title  of  the  invention* 
as  well  as  in  the  specification ;  and  this  disclaimer  might 
possibly  be  held  to  be  a  disclaimer  of  that  kind*  But  whe- 
ther it  be  so  or  not, — whether  the  patent  now  btanda  with  ill 
original  title,  or  as  a  patent  for  instruments  for  writing  and 
inkstands  only, — it  is  clear  that  the  specification  complies 
with  the  title.  The  specification,  as  amended,  is  for  a  im- 
provements in  instruments  used  for  writing,"  by  pens  and 
pencils,  in  "  instruments  used  for  marking/  by  pens  and 
pencils,  and  in  "  the  construction  of  inkstands."  It  is  said 
that  the  original  specification  shews  that  pens  and  pencils 
were  not  intended  to  be  described  as  "  instruments  fcr 
marking,"  and  that  the  specification  does  not  now  shew 
what  the  "instruments  for  marking"  are,  to  which  the  patent 
applies.  But,  on  reading  the  specification  and  diadaiawr 
together,  I  find  that  there  are  certain  things  described,  the 
first,  second,  third  and  fourth  of  which  are  new,  and  the 
fifth,  sixth,  seventh,  and  eighth  are  old ;  and  although  the 
latter  satisfy  the  term  "marking,"  yet  so  do  the  former  aba 
The  specification,  therefore,  is  as  large  as  the  patent  or  its 
title,  and  satisfies  the  condition  of  the  patent,  by  describing 
the  entire  invention. 

The  only  other  question  is,  as  to  the  admissibility  of  the 
disclaimer  upon  the  pleadings  as  framed.     If  the  notice  of 
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objections  be  part  and  parcel  of  the  record,  it  is  plain  that     L-  M-  £  P- 
an  issue  wa6  raised  by  the  objection  to  the  sixth  claim,  and  : — 

•  BlGINA 

must  be  tried  by  the  jury :  but  it  is  a  mistake  to  say  that  it  ©. 

is  part  of  the  record.  I  think  it  is  rather  like  the  particulars 
of  demand  in  an  action ;  for  it  gives  the  defendant  an  inti- 
mation of  the  objections  which  he  has  to  meet  at  the  trial, 
and  precludes  the  prosecutor  from  raising  any  others.  Now 
what  are  the  issues?  The  scire  facias  sets  out  the  patent, 
but  not  the  specification.  If  the  defendant  had  pleaded  non 
concessit,  he  would  have  been  beaten  on  the  production  of 
the  patent,  because  the  patent  is  set  out  on  the  record. 
Then,  what  is  the  question  to  be  tried?  The  patent  is  set 
oat;  but  what  it  is  for  cannot  be  ascertained  till  the  specifi- 
cation is  produced.  When  the  prosecutor  reads  part  of  it) 
and  says  "you  claim  this  as  new,"  the  defendant  says,  "no, 
read  on ;  you  will  find  that  I  describe  that  as  old  by  my 
disclaimer."  It  is  plain,  therefore,  that  it  is  not  included  in 
the  patent;  and  therefore,  it  is  not  true  that  the  patent  has 
been  granted  for  something  that  is  not  new.  I  regret  that 
I  am  bound  to  question,  (though  I  only  do  so  indirectly), 
tbe  decision  in  Perry  v.  Skinner  (a)  \  but  for  the  reasons  I 
have  stated  I  think  that  this  rule  should  be  made  absolute. 

Maulb,  J. — I  also  think  that  this  rule  should  be  made 
absolute.  There  are  three  main  questions  in  this  case :  the 
first  turns  on  the  construction  of  the  5  &  6  Wm.  4,  c  83 ; 
the  second  is,  whether  a  disclaimer,  supposing  it  to  be  gene* 
rally  admissible  in  evidence,  is  admissible  on  an  issue  joined 
before  it  had  been  made;  and  the  third,  whether  the 
specification,  as  amended  by  the  disclaimer,  is  a  specifica- 
tion which  sufficiently  describes  the  invention  according  to 
tbe  title  of  the  patent.  With  respect  to  the  construction  of 
the  statute,  the  words  seem  very  clear ;  and  so  they  were 
considered  in  Perry  v.  Skinner:  for  in  that  case  the 
Court  of  Exchequer  adopted  a  different  construction  only 

(a)  2M.&W.  471. 
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on  account  of  the  inconvenience  which  they  thought  ttouM 
result  from  understanding  them  in  iheir  ontttta^metfoiaj} 
But,  supposing  no  inconvenience  would  follow,-  the  £*ovt 
of  Exchequer  do  not  seem  to  have  intimated 'ariy'daobt 
that  the  plain  and  ordinary  constraetion'^ougbr  to*pte*ai 
I  think  that  when  the  language  of  that-  sUtate'  b  dtfttftAy 
considered,  the  inconvenience  which « that'  'Cdult  tppf* 
hended  from  it  will  not  be  found  to  arise;  As  to  the 
literal  construction,  the  Words*  are  veij?  <elea*  when-' tiaktn 
together.  The  statute  gives,  not  an  absolute  power  to  a#y 
party  to  enter  a  disclaimer,  but  a  power  to  appeal  So  the 
discretion  of  the  Attorney  General,  who^may  grant  or 
refuse  leave  to  enter  a  disclaimer  according  as  he,  acting  m 
a  judicial  officer  and  on  behalf  of  the  public,  shall  deter- 
mine that  that  which  is  sought  to  be  done,  ought  nought 
not  to  be  done.  This  enactment,  therefore,  must  be  takea 
as  providing  means  for  preventing  the  many  inconveniences 
which  have  been  suggested;  for  the  Attorney  General  may 
refuse,  or  only  provisionally  grant,  power  to  the  patentee  to 
disclaim.  Then,  that  power  being  given,  the  statute  makes 
a  further  provision  as  far  as  individuals  are  concerned,  vis*, 
"that  any  person  may  enter  a  caveat,  in  like  maimer  as 
caveats  are  now  used  to  be  entered,  against  such  disclaimer 
or  alteration;  which  caveat  being  so  entered  shall  give  the 
party  entering  the  same  a  right  to  have  notice  of  the  applica- 
tion being  heard  by  the  Attorney  General,"  &c  It  does  not 
say  that  the  disclaimer  upon  being  entered  shall  be  part  of 
the  specification,  but  only  that  "such  disclaimer  or  memo- 
randum of  alteration,  being  filed  by  the  said  clerk  of  the  pa- 
tents, and  inrolled  with  the  specification,  shall  be  deemed  and 
taken  to  be  part  of  such  letters  patent  or  such  specification 
in  all  Courts  whatever."  That  is,  that  those  who  are  called 
upon  to  consider  what  is  the  effect  of  the  patent  and 
specification,  are  bound  by  the  act  of  Parliament  to  deem 
and  take  the  disclaimer  to  be  part  of  the  patent  or  specifi- 
cation, though  it  is  inrolled  subsequently.  That  this  is  the 
true  construction  of  the  statute  is,  I  think,  proved  by  the 
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voids  which  follow,  via.,  "  Provided  also,  thai  no  such  dis-     L#i^i *  p' 

i  •  •  looO. 

claimer  or  alteration  shall  be  receivable  in  evidence  in  any  — r 

.  Rbgina 

action  or  suit  (save  and  except  in  any  proceeding  by  scire  m-». 
factaa)  pending  at  the  tune  when  such  disclaimer  or  altera- 
tion was  inrolled,  but  in  every  such  action  or  suit  the 
original;  title- and  specification  alone  shall  be  given  in  evit- 
dence,  and  deemed  and  taken  to  be  the  tide  and  specifica- 
tion of  the  invention  for  which  the  lettere  patent  have  been 
0*  shall  be  granted."  Now,  if  there  were  any  doubt  as  to 
the  construction  of  the  former  words,  this  would  clear  it 
up;  fcn.it  sbewB  manifestly  that,  with  respect  to  the  alterna- 
tive not  provided  for— vit,  when  the  disclaimer  is  made 
•ot  pending  an  action  or  suit,— that  shall  not  happen 
which  but  for  the  proviso  would  not  have  happened  with 
vespect  to  pending  suits.  In  other  words,  from  the  clause 
of  the  act  which  provides  that  when  the  disclaimer  is  made 
flooding  a  suit,  the  original  tide  and  specification  alone  shall 
he 'given  in  evidence,  it  follows  as  a  necessary  consequence, 
that,  incases  in  which  k  applies,  but  for  it,  not  the  original 
tide  and  specification,  but  the  amended  tide  and  specifica- 
tion, would  have  been  a  deemed  and  taken"  to  be  the 
-original  title  and  specification.  Taking,  then,  the  literal 
sense  of  the  section,  there  is  no  doubt  or  difficulty  in 
patting  a  construction  upon  it 

*.  ljtp.ua  now  consider  whether,  we  .are  obliged  to  put  any 
other  construction  upon?  it.  This  is  a  scire  facias ;  that  is, 
a  proceeding  in  which  a  person  takes  upon  himself  the  part 
of  a  public  prosecutor,  for  the  purpose  of  questioning  the 
validity  of  a  patent  It  is  admitted  that  there  may  be  a 
l>atent  for  a  meritorious  invention,  which  may  be  affected 
by  some  legal  infirmity,  arising  from  the  strictness  of  the 
Patent  Laws;  and  it.  was  to  meet  such*  a  case,  and  to 
enable  the  patentees  to  avoid  the  consequences,  of  this 
strictness,  that  this  statute  was  passed.  When,  therefore,  a 
person  comes  forward  on  behalf  of  the  public,  and  brings  a 
scire  facias,  if  the  patent  be  for  some  useful  invention  (such 
as  this  is  admitted  to  be),  but  which  has  some  vice,  such  as 
that  imputed  here, — viz.,  that  although  some  things  are  new 
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Volume  i.  an(j  useful,  jet  inasmuch  as  the  patentee  has  made  a  »"*> 
-  take,  in  claiming  some  things  which  have  been  discerned 
before, — it  seems  to  me  that  such  a  case  is  meritorious  wkhia 
the  act,  and  that  such  a  person  is  a  fit  person  to  be  pis* 
tected.  And  it  is  to  be  observed  that,  exoept  for  the 
practice  of  requiring  a  bond  to  be  given  by  the  defendant, 
the  prosecutor,  as  soon  as  the  disclamer,  or  any  alteration 
which  has  healed  the  vice  of  the  patent,  is  inrolled,  woald 
have  all  be  asks.  He  does  not  pretend  to  say  that  the 
patent  is  null  and  void  to  all  intents  and  purposes,  and 
ought  not  and  cannot  be  amended.  He  moat  take  die 
patent  as  he  finds  it;  and  the  patent  is  subject  to  thb  law, 
that  as  soon  as  the  disclaimer  is  inrolled,  every  thing  which 
the  prosecutor  ought  to  wish  for  on  behalf  of  the  public  hat 
been  done.  So  that,  when  the  only  fault  is  healed,  the 
patent,  instead  of  being  a  bad  patent,  which  is  a  bad  thing, 
is  a  good  patent,  which  is  a  good  thing.  Therefore,  as  hi 
object  is  only  to  get  a  bad  patent  cancelled,  he  has  got  all 
he  wishes  for,— for  he  has  the  patentee  confitentem  reuia, 
— except  that  which  arises,  not  indeed  in  the  regular  comas 
of  proceeding,  because  no  costs  are  given  to  a  proeecutorf 
but  with  respect  to  the  bond  for  costs.  Now  thin  appean 
to  be  a  matter  in  the  discretion  of  the  Master  of  the  Bolls 
or  the  Attorney  General ;  and  we  must  presume  that  that 
discretion  will  be  properly  exercised.  I  do  not  see,  there- 
fore, that  that  injustice  would  arise  which  has  been  suggested 
by  the  Court  of  Exchequer. 

The  principle  of  this  enactment  seems  to  me  to  be,  that 
when  there  is  some  matter  which  the  Attorney  General  ia 
his  judgment  may  consider  to  be  such  a  matter  as  may 
properly  be  amended  by  a  disclaimer  or  alteration,  in  such* 
case  the  patent  shall  not  be  avoided,  but  may  be  amended 
Before  this  act,  the  Master  of  the  Rolls  had  the  power  of 
amending  letters  patent  in  some  trifling  matters:  under  this 
act,  however,  an  amendment  must  be  made  with  more  forma- 
lity. It  is  done  before  the  Attorney  General,  who  may  require 
notice  of  the  disclaimer  to  be  advertised ;  and  private  penous 
may  enter  a  caveat  against  it  and  attend  before  hhn  to 
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oppose  the  disclaimer;  so  (bat  every  precaution  is  taken  to 
prevent  injustice  being  done.    The  spirit  of  the  act,  there- 
fore, is  this;  that  inasmuch  as  there  may  be  trifling  defects 
in  some  small  and  insignificant  portions  of  a  patent  which 
is  in  all  other  respects  good,  in  such  case  amendments  may 
be  made*    This  consequence,  however,  would,  but  for  the 
proviso,  have  followed,  viz.,  that  if  pending  an  action  for  the 
infringement  of  a  patent  an  amendment  was  made,  the 
defendant,  who  might  perhaps  be  considered  to  have  done 
no  harm,  and  no  more  than  he  had  a  strict  right  to  do, 
in  infringing  a  bad  patent,— though  it  may  be  doubted 
whether   his.  conduct  in  doing  so  were  altogether  com- 
mendable,— might  have  a  good  defence  taken  away  from 
him  by  the  plaintiff's  disclaimer,  which  would  not  only 
make  a  patent  good  which  otherwise  would  be  bad,  but 
would  also  inflict  costs  on  the  defendant  That  was  thought 
a  mischief,  and  was  provided  for  by  the  act  of  Parliament : 
but  the  exception  in  the  proviso  shews,  that  in  the  cases  to 
which  the  proviso  does  not  apply  the  general  enactment 
shall  prevail, — which  is,  that  when  the  proper  authority 
determines  that  an  amendment  is  proper,  it  shall  take  place, 
and  have  effect  as  if  it  was  part  of  the  original  patent 
The  proviso  applies  to  actions,  and  not  to  scire  facias.     In 
the  latter  the  patentee  is  passive ;  the  prosecutor  complains 
of  the  badness  of  the  patent,  and  asks  to  have  it  repealed 
or  cancelled;  or,  if  an  amendment  would  heal  it,  he  must 
be  taken  to  be  quite  contented  with  an  amendment.    The 
only  injustice  that  could  possibly  happen,  would  be  with 
respect  to  the  costs  of  the  proceeding.     It   sometimes 
happens  that  the  law  takes  that  minute  care  about  costs 
which  parties  and  their  advisers  think  it  ought  to  take ; 
but  here  it  is  otherwise.     They  form  no  part  of  the  judg- 
ment of  the  Court;  and  if  they  are  to  be  got  at  all,  it  can 
only  be  by  a  proceeding,  which  a  party  would  probably 
not  be  enabled  to  take,  unless  it  was  just  that  he  should 
get  them.     Here  a  portion  of  the  costs  may,  perhaps,  be 
justly  recoverable  by  the  prosecutor. 
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KaimM  i.  ^g  to  thc  qUe8tioo  whether  the  disclaimer  was  adnunible 

—  upon  the  issue  as  to  the  novelty  of  the  patent,  or  whether 


Mill. 
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p.  it  ought  to  hare  been  pleaded  puis  darrein  ocmdnuittCe: 

the  specification  is  for  instruments  used1  for  writing  and 
marking;  and  when  it  was  given  in  evidence;  ir  Walr neces- 
sary and  proper  to  admit  the  disclaimer;  for  die  spefttaeatioci 
as  amended  by  it,  is  the  specification  now  hi  foroe.  *  With 
respect  to  thfe  title  off  the  patent  being  more  eitensh*  than 
the  specification,  it  is  sufficient  to  say  that  the  Cote*  can 
see  in  the  latter  enough  to  satisfy  every  part  of  the  title. 
The  only  other  observation  I  have  to  make  is,  as  to  the 
plaintiff  pleading  the  disclaimer  puis  darrein  continuance. 
I  do  not  see  how  this  could  have  been  done  in  the  present 
state  of  the  record.  If  issue  bad  been  taken  upon  the  vali- 
dity of  the  sixth  claim,  the  disclaimer  might  have  been  90 
pleaded ;  but  when  the  issues  go  to  the  validity,  not  of 
some,  but  of  all  the  claims,  I  cannot  conceive  how  the  dis- 
claimer could  be  used  in  any  other  way  than  in  that  in 
which  it  was  proposed  to  use  it.  For  these  reasons  I  tfajpk 
that  the  rule  should  be  made  absolute. 

Williams,  J. — I  am  of  the  same  opinion.  The  5  &  6 
Wm.  4,  c.  83,  bids  us  in  very  plain  and  unambiguous 
language  to  deem  and  take  the  disclaimer  as  part  of  the 
specification;  and  unless  we  refuse  to  comply  with  that 
bidding,  I  cannot  see  how  we  can  come  to  any  other 
decision;  because  the  prosecutor  put  in  the  specification, 
and  all  that  the  defendant  asks  is,  that  the  disclaimer  may 
be  deemed  and  taken  to  be  part  of  that  evidence. 

Then,  the  question  arises,  what  is  the  effect  of  the 
disclaimer  when  received  ?  Looking  at  the  specification  in 
all  its  parts,  — of  which  the  disclaimer  is  one, — the  patent 
claims  an  invention  of  which  no  part  is  disputed.  The 
defendant,  therefore,  is  entitled  to  have  the  issue  on  the 
traverse  that  the  invention  is  new,  found  for  him. 

It  is  said  we  shall  be  doing  injustice  by  the  course  wc 
take.     But  it  is  not   suggested   that   the   patent  can  be 


Mill. 
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cancelled ;  and,   therefore,  assuming  that  the  prosecutor    **  M-  *  p- 

had  notice  of  the  disclaimer,  he  had  also  notice  that  all  — " — 

further  proceedings  would  be  a  useless  waste  of  time  v. 

and  money.  His  proper  course  was  to  give  notice  that  he 
would  proceed  no  further  in  the  cause,  and  that  if  any 
application  were-  made  to  put  the  bond  in  suit,  he  would 
resist  it  And  on  the  ground  that  it  was  contrary  to 
justice  that  it  should  be  put  in  suit,  he  would  probably 
resist  it  successfully. 

Talfourd,  J.,  concurred. 

Rule  absolute. 


MRDLICOTT  V.   WILLIAMS.  November  20, 

21. 

[Bail  Court     Coram  Patteson,  J.] 

C/«  J.  DAWSON  moved  to  make  a  rule  absolute   to  Service  of  a 
compute  principal  and  interest  in  an  action  on  a  bill  of  IJite  princtela 
exchange,  upon  an  affidavit  of  service  of  a  copy  of  the  and  interest  in 

°  r  *  •*  an  action  on  a 

rule  upon  a  clerk  of  the  defendant  at  the  defendant's  ware-  bill  of  ex- 

,  change  on  a 

DOUSe.  clerk  at  the 

It  is  true  that  the  cases  of  James  v.  Westdale  (a),  and  JJSjJJ^ 
Warwick  v.  Bacon  {b\  are  authorities  against  the  present  insufficient, 
application ;  but  in  the  latter  case  a  previous  decision  of 
the  Court  of  Exchequer,  in  King  v.  Tomlinson  (c),  was  not 
brought  to  the  attention  of  the  Court  In  that  case  the 
Court  of  Exchequer  held,  that  the  service  of  a  rule  to 
compute  on  a  warehouseman,  at  the  defendant's  warehouse, 
was  sufficient 

Patteson,  J. — It  is  desirable  that  the  practice  of  the 
Courts  should  be  uniform  in  such  motions. 

Cur.  adv.  vult. 

(a)  9  Dowl.  104.  7  M.  &  G.  961 ;  2  D.  &  L.  596. 

{b)  8  Scott,  N.  R.  667  ;  S.  C.         (c)  6  Jurist,  999. 
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Votom  L 
I860, 

Mebucctt 

WlLUAMB. 


On  the  following  day, 

Patteson,  J. — I  have  spoken  to  my  Brother  Parke  about 
the  cose  of  King  v.  TomUnson(a),  and  he  informs  me  that 
there  must  be  a  mistake  as  to  that  decision,  either  of  thece? 
porter,  or  of  the  Court  He  is  of  opinion  that  at  any  jate 
the  decision  is  not  law;  and  he  tells  me  that  the  practice  «£ 
the  Court  of  Exchequer  is,  to  require  that  the  service  in 
such  cases  should  be  at  the  dwelling-house  of  the  defendant 
The  rule,  therefore,  cannot  be  made  absolute ;  but  it  may 
be  enlarged  in  order  to  effect  a  better  service. 


Rule  accordingly. 


(a)  6  Jurist,  999. 


.! 


November  21. 


Ex  parte  James  Howard. 


Where  an 
attorney  has 
omitted  to 
take  oat  his 
certificate  for 
more  than  a 
year  before  the 
stat  6&7 
Vict.  c.  73, 
he  need  not 
apply  for  re- 
admission,  but 
for  an  order 
in  the  usual 
form  under 
sect.  25,  on 
the  registrar 
to  renew  his 
certificate. 


[Bail  Court.     Coram  Patteson,  JJ] 

Jl  THER  TON  moved  for  the  re-admission  of  an  attorney, 
or  for  an  order  on  the  registrar  to  renew  his  certificate; 
under  the  following  circumstances. 

The  applicant  was  admitted  an  attorney  on  the  17th  of 
November,  1834,  and  from  that  time,  down  to  the  year 
1841,  had  regularly  taken  out  his  certificate ;  but  had 
ceased  to  do  so  since  that  period* 

AthertoTL  The  question  is,  whether  the  application 
should  be  made  under  the  37  Geo.  3,  c.  90,  to  re- 
admit Mr.  Howard  as  an  attorney,  or  under  the  recent 
act  6  &  7  Vict.  c.  73,  s.  25,  for  an  order  on  the  re- 
gistrar to  renew  the  certificate.  By  the  37  Geo.  3,  c  90, 
s.  31,  the  omission  to  take  out  an  annual  certificate 
rendered  the  admission  of  the  attorney  void ;  but  by  the 
recent  act,  which  came  into  operation  in  1843,  the  former 
act  is  repealed,  although  not  retrospectively.  By  sect  25, 
it   is  enacted,  that  "if  any  attorney*1   "shall   neglect  to 
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procure  an  annual  stamped  certificate,"  "then  and  in  such    "^  *f*  J  p' 
case  the  said  registrar  shall  not  afterwards  grant  a  certi-  — 

^  ^  Ex  parte 

ficate  to  such  attorney"  without  the  order  of  the  Court  or  Howard. 
a  Judge.  The  words  "shall  neglect9  apply  <  in  the  present 
case,  for  he  has  neglected  to  take  out  his  certificate  in  1844, 
and  in  each  year  since.  The  difficulty  is,  that  when  he 
first  omitted  to  take  out  his  certificate,  according  to  the 
law  then  in  force,  his  admission  and  inrolment  became 
void;  and  if  he  were  off  the  roll  when  the  new  act  passed, 
section  25  would  not  apply.  In  many  recent  cases,  it  is 
understood  that  orders  have  been  made  for  the  renewal  of 
certificates  when  the  omission  to  take  them  out  occurred, 
before  the  act  [Master  Bunce  stated  that  such  cases  had 
occurred,  but  that  the  attention  of  the  officers  had  not  been 
directed  to  the  point.  It  was  a  mere  question  of  form,  for 
the  practice  had  been  to  order  the  re-admission  as  a  matter 
of  course.  The  attorney's  name  was  never  off  the  roll ;  and 
the  difference  of  fee  paid  was  only  a  few  shillings.] 

Patte80N,  J. — I  should  be  sorry  to  throw  any  doubt 
upon  the  point;  for  if  re-admission  were  necessary,  it 
would  follow  that  the  persons  who  have  neglected  to  take 
out  their  certificates  before  the  passing  of  the  late  act, 
and  who  have  since  been  permitted  to  take  them  out, 
are  not  on  the  roll  of  attorneys.  It  is  a  mere  matter  of 
form,  for  in  truth  the  renewal  of  the  certificate  is  virtually 
a  re-admission.  I  therefore  think  that  it  is  only  necessary 
to  make  an  order  directing  the  registrar  to  renew  this 
gentleman's  certificate. 

Order  accordingly. 
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VoUme  /. 
1850. 

November  21. 


Execution 
upon  a  judg- 
ment recovered 
against  an  in- 
corporated 
joint  stock 
company  within 
the  provisions 
of  the  Com- 
panies'Clauses 
Consolidation 
Act  (8  &  9 
Vict.  c.  16) 
can  be  obtained 
against  a  share- 
holder by  set 
fa.  only. 

The  Court 
will  not  grant  a 
sci.  fa.  unless 
it  be  shewn 
that  sufficient 
property  of  the 
company  can- 
not be  round 
to  satisfy  the 
judgment. 

The  return 
of  nulla  bona 
on  writs  of  fi. 
fa.  is  not  suf- 
ficient evi- 
dence that  such 
njerty  cannot 
bund. 


Hichin8  v.  The  Kilkenny   Great  Southern   and 
Western  Railway  Company. 

[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.,  Mauh,  J.,  ffWBams,  J.,  a*d  '■ 

TalJburdyJ.]  > 

JL  HIS  was  a  rule  calling  upon  George  Emery  to  shew 
cause  why  execution  upon  a  judgment  recovered  in  this 
cause  for  3000£  should  not  be  issued  against  him,  as  a 
shareholder  in  the  above  named  company. 

The  affidavits  upon  which  the  rule  was  obtained  stated 
that  final  judgment  had  been  signed  on  the  20th  of 
February,  in  the  present  year ;  that  writs  of  £u  &  had  been 
issued  in  Surrey,  where  the  venue  was  laid,  and  in  Middle- 
sex, where  the  company  had  formerly  had  an  office,  against 
the  effects  of  the  company,  and  that  nulla  bona  had  been 
returned.  It  was  also  alleged  that  Mr.  Emery  was  a  share- 
holder. The  affidavits  did  not  otherwise  shew  that  property 
and  effects  of  the  company  sufficient  to  satisfy  the  judgment 
could  not  be  found. 

Slade  shewed  cause.  The  plaintiff  has  mis-apprehended 
his  remedy:  he  should  have  proceeded  by  scire  facias. 
The  36th  section  of  the  Companies9  Clauses  Consolidation 
Act  (8  &  9  Vict  c.  16),  under  which  the  present  applica- 
tion is  made,  provides  that  no  execution  shall  issue  against 
a  shareholder,  except  upon  an  order  of  the  Court  made 
upon  motion  in  open  Court  (a).     In  this  respect  its  Ian- 


(a)  It  enacts,  that  "  if  any  exe- 
cution either  at  law  or  in  equity 
shall  have  been  issued  against  the 
property  or  effects  of  the  com- 
pany, and  if  there  cannot  be 
found  sufficient  whereon  to  levy 
such  execution,  then  such  exe- 
cution may  be  issued  against  any 


of  the  shareholders  to  the  extent 
of  their  shares  respectively  in  the 
capital  of  the  company  not  then 
paid  up:  provided  always,  that 
no  such  execution  shall  issue 
against  any  shareholder  except 
upon  an  order  of  the  Court  in 
which  the  action,  suit,  or  other 
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guage  is  similar  to  that  of  the  13th  section  of  the  Banking     £•  M-  $•  p- 
Act  (a)  (7  Geo.  4,  c.  46),  under  which  it  has  been  held, 


HlCHINS 
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that  a  shareholder  >  most  <  ber  4nade  a.  party  to  the  record 
before  execution  can  issue  against  him*  •  [Maule,  J. — In  ra^a^Co" 
order  that  there  may  be  some  mode  of  having  the  question 
of  his  liability  tried  by  a  jury;] — or  brought  before  a  Court 
of  error.  In  BartUtt  v.  Portland  (ft),  the  Court  of  Queen's 
Bench  intimated  an  opinion  that  the  proper  course  was  to 
enter  a  suggestion  on  the  roll;  but  it  has  since  been  Re- 
dded that  the  plaintiff  must  proceed  by  sci.  fa.;  Bosanq&et 


proceeding  shall  have  been 
brought  or  instituted,  made  upon 
motion  in  open  Court  after  suf- 
ficient notice  in  writing  to  the 
persons  sought  to  be  charged ; 
and  upon  such  motion  such  Court 
may  order  execution  to  issue  ac- 
cordingly; and  for  the  purpose 
of  ascertaining  tbe  names  of  the 
shareholders,  and  the  amount  of 
capital  remaining  to  be  paid  upon 
their  respective  shares,  it  shall  be 
lawful  for  any  person  entitled  to 
any  such  execution,  at  all  reason- 
able tiroes,  to  inspect  tbe  register 
of  shareholders  without  fee." 

(a)  Which  enacts,  "that  exe- 
cution upon  any  judgment  in 
any  action  obtained  against  any 
public  officer  for  tbe  time  being 
of  any  such  corporation  or  co- 
partnership carrying  on  the  busi- 
ness of  banking  under  the  pro- 
visions of  this  act,  whether  as 
plaintiff  or  defendant,  may  be 
issued  against  any  member  or 
members  for  the  time  being  of 
such  corporation  or  copartner* 
ship ;  and  that  in  case  any  such 
execution  against  any  member  or 
members  for  the  time  being  of 
any  such  corporation  or  copart- 
nership, shall  be  ineffectual  for 
obtaining  payment  and  satisfac- 


tion of  the  amount  of  such  judg- 
ment, it  shall  be  lawful  for  the 
party  or  parties  so  having  ob- 
tained judgment  against  such 
public  officer  for  the  time  being, 
to  issue  execution  against  any 
person  or  persons  who  was  or 
were  a  member  or  members  of 
such  corporation  or  copartnership 
at  the  time  when  the  contract  or 
contracts  or  engagement  w  en- 
gagements in  which  such  judg- 
ment may  have  been  obtained 
was  or  were  entered  into  or  be- 
came a  member  at  any  time  before 
such  contracts  or  engagements 
were  executed,  or  was  a  member 
at  the  time  of  the  judgment  ob- 
tained :  provided  always  that  no 
such  execution  as  last  mentioned 
shall  be  issued  without  leave  first 
granted  on  motion  in  open  Court, 
by  the  Court  in  which  such  judg- 
ment shall  have  been  obtained, 
and  when  motion  shall  be  made 
on  notice  to  the  person  or  persons 
sought  to  be  charged,  nor  after 
the  expiration  of  three  years  next 
after  any  such  person  or  persons 
shall  have  ceased  to  be  a  member 
or  members  of  such  corporation 
or  copartnership." 
(b)  1  B.  &  Ad.  704. 
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Railway  Co. 
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rohtm*  l  T#  Romford  (a);  Chw  v.  Zaw  (i);  Clotoe*  ▼.  BrftUU{e\ 
\Jervis,  C.  Jw,  referred  to  Wkittenbury  v*  Zoic  (rf)>]  He 
was  then  stopped  by  the  Court,  who  called  upon 

Untkank,  in  support  of  the  rule.  It  is  admitted  that, 
under  the  Banking  Act,  a  judgment  cannot  be  enfotced 
against  an  individual  shareholder  except  by  acL  fa.  But 
the  inconvenience  and  inutility  of  that  mode  of  procedure 
is  generally  admitted ;  far  the  defendant  is  precluded  from 
pleading  any  defence  which  might  have  been  set  up  in  the 
original  action.  [Maule,  J. — He  may  raise  the  question 
of  whether  he  is  a  shareholder;  but  you  propose  to  fix  him 
with  liability  in  that  character  by  affidavit,  without  the 
intervention  of  a  jury.  Suppose  the  Court  were  ever  so 
confident  that  the  party  sought  to  be  made  liable  was  a 
shareholder, — nay,  that  they  felt  that  every  argument  urged 
to  prove  the  contrary  was  extravagant  and  absurd,— ought 
he  not,  nevertheless,  to  have  the  opportunity  of  taking  the 
opinion  of  a  jury  or  of  a  Court  of  error  upon  the  question? 
Jervis,  C.  J. — He  has  in  the  present  mode  of  proceeding 
no  compulsory  means  of  procuring  witnesses ;  for  he  can- 
not compel  persons  to  make  affidavits.  It  may  be  that 
there  exist  a  number  of  facts  which  Mr.  Sladfs  client  is 
unable  to  prove  by  his  own  affidavit.]  If  the  Court  felt 
any  doubt  as  to  his  liability,  they  might  direct  an  issue  or 
a  sci.  fa.  [Maule,  J. — That  is,  we  may,  if  we  like,  give 
him  the  opportunity  of  questioning  our  law ;  but  if  we  do 
not  choose  to  have  our  law  questioned,  we  may  direct  him 
to  be  taken  in  execution  at  once.]  If  he  does  not  make 
any  case  in  disproof  of  his  liability,  it  is  but  reasonable  that 
execution  should  issue  against  him,  without  resorting  to  the 
expensive  and  dilatory  process  of  sci.  fa.  The  language  of 
the  36th  section  of  the  8  &  9  Vict  c  16,  authorizes  this 
application  in  its  present  farm;  for  it  enacts  that,  "upon 

(a)  11  A.  &  E.  520.  In  error,         (c)  10  M.  &  W.  506 ;  S.  C.  9 
2  Q.  B.  972.  Dowl.  528,  N.  S. 

(b)  6  M.  &  W.  217;  S.  C.  8         (<*)  8  Scott,  661 ;  S.  C.  6  Bing. 
Dowl.  789.  N.  C.  345. 
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motion  in  open  Court,"  *  such  Court  may  order  execution     *"/***  p* 
to  issue  accordingly."   The  cases  decided  under  the  Banking  — = 

°  J  °  HlCHINS 

Act  are  by  no  means  analogous  to  the  present;  for  the  «. 

persons  against  whom  execution  may  issue  under  it  are  Railway  Ca 
divided  into  three  classes,  via :  First,  shareholders  for  the 
time  being  (a) ;  Secondly,  shareholders  when  the  contract 
wife  entered  into ;  and,  Thirdly,  shareholders  when  judgment 
was  recovered ;  and  the  proviso  requiring  a  motion  in  open 
Court  upon  i  notice  to  the  party  sovght  to  be  charged  applies 
only  to  the  last  two  classes,  but  not  to  the  first.  Now*  the 
shareholders,  against  whom  execution  may  issue  cinder  the 
Companies'  Clauses  Consolidation  Act,  are  all  shareholders 
for  the  time  being,  and  there  is  no  valid  reason  for  putting 
them  in  a  more  favourable  situation  than  the  similar  members 
of  a  banking  company.  [Maule,  J.— It  is  true,  under  the 
Banking  Act  execution  may  issue  against  a  shareholder  for 
the  time  being,  without  motion  in  Court,  because  he  is  pri- 
marily and  immediately  liable.  The  rule  of  law  being  that 
execution  must  follow  the  judgment,  a  sci.  fa,  must  issue  to 
put  the  party  upon  the  record ;  but  it  would  be  absurd  to 
require  a  plaintiff  to  come  to  the  Court  for  leave  to  issue  ex- 
ecution in  such  a  case.  But  under  the  present  act,  execution 
is  to  issue  against  a  shareholder  only  when  sufficient  property 
and  effects  of  the  company  cannot  be  found  to  satisfy  the 
judgment.  That  may  be  a  proper  thing  for  the  Court  to 
judge  of;  and  a  motion  ought,  therefore,  to 'be  made  for 
the  sci.  fa,,  in  order  diet  the  party  applying  may  shew  that 
he  cannot  find  sufficient  property  to  satisfy  his  demand. 
If  he  failed  to  shew  that,  the  Court  would  not  allow  exe- 
cution to  issue.]  Here  the  sheriff  has  returned  nulla  bona; 
and  the  Court  will  receive  that  as  sufficient  evidence  that 
the  company  have  no  effects.  [Jervis,  C.  J. — No ;  under 
the  Banking  Act  distinct  evidence  is  always  required. 
Maule,  J. — The  language  of  the  act  upon  which  Bartiett  v. 
Pentland  (b)  was  decided  is  similar  to  the  present,  the  chief 


(a)  See  Dodgson  v.  Scott,  6  D.  &  L.  27 ;  S.  C.  2  Exch.  457. 

(b)  4  B.  &  Ad.  704. 
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Volume  I.      difference  being,  that  there  the  language  was  in  the  affirma- 
tive, "  execution  may  be  issued,"  while  here  it  is  in  the  nega- 
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v.  tive,  "  no  such  execution  shall  issue ;"  and  the  Court  there 

Railway  Co.  he,<1»  that  execution  could  not  issue  upon  motion,  but  that 
a  suggestion  ought  to  be  entered.  There  is  an  incongruity 
but  in  issuing  execution  against  a  person  not  on  the  record; 
and  there  is  also  an  injustice  in  fixing  a  person  to  the  conse- 
quences of  a  judgment  in  a  cause  in  which  he  had  no  oppor- 
tunity of  denying  his  liability,  and  which  judgment  he  has 
no  opportunity  of  having  reviewed.]  In  cases  falling  within 
the  provisions  of  the  Joint  Stock  Companies'  Registration 
Act  (7  &  8  Vict  c  1 10),  the  Legislature  has  expressly  pro- 
vided, that  execution  may  issue  without  scire  facias  or 
suggestion.  [Maule,  J. — No  doubt,  the  Legislature  has 
so  provided,  and  may  so  provide.  But  they  may  also 
provide,  if  they  please,  that  execution  may  issue  without 
motion  or  notice,  or  without  any  proof  that  the  party  is  a 
shareholder.  It  is  enough  to  say  that  they  have  not  so 
provided  in  this  case.  Williams,  J. — Is  not  Wmgficld  v. 
Barton  (a)  decisive  against  you  ?] 

If  the  Court  think  that  a  sci.  fa.  or  suggestion  is  neces- 
sary, it  will  mould  the  present  rule  accordingly.  [Manic, 
J. — You  do  not  shew  that  you  are  entitled  to  either; 
because  you  do  not  shew  that  you  cannot  get  execution 
against  the  company's  property  and  effects.]  The  sheriff's 
return  of  nulla  bona  shews  that  the  company  have  no 
effects.  [Maule,  J. — The  return  of  nulla  bona  is  a  return 
made  by  the  plaintiff.] 

Jebvis,  C.  J. — The  authorities  shew  that  your  applica- 
tion is  made  in  a  wrong  form.     In  Barilett  v.  Pentland  (b\ 

(a)  2  Dowl.  355,  N.  S.    Patte-  might  cause  execution  to  be  issued 

son,  J.,  in  that  case  refused  a  rule  against  any  of  the  shareholders, 

to  issue  execution  against  indi-  but  provided  that  no  such  exe- 

vidual   shareholders   of   a  joint  cution  should  issue  without  the 

stock  company  incorporated  by  leave  of  the  Court  first  granted 

a  private  act  of  Parliament,  which  upon  motion, 

enacted  that  the  plaintiff,  in  an  (6)  1  B.  &  Ad.  704. 
action  against  their  public  officer, 
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the  Court  of  Queen's  Bench  said,  that  in  such  a  case  a     L.M.tP. 
suggestion  must  be  made  by  leave  of  the  Court;  but  it  was 


afterwards,  upon  consideration,  held,  that  a  suggestion  was  ». 

not  the  proper  course,  but  that  there  must  be  a  scL  fa.   R^^A^Ca 
This  rule  must,  therefore,  be  discharged. 


-The  rest  of  the  Court  concurred* 

Rule  d 


Rule  discharged,  with  costs. 


»  -  * 


i      i 


THIRD  V.   GpOPI^R.  November  2\. 


I- 


[In  the  Exchequer  of  PJeas. 

Coram  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 

Piatt,  B.] 

A  RULE  had  been  obtained  upon  an  affidavit  of  merits,  Where  a  cause 

calling  upon  the  plaintiff  to  shew  cause  why  the  verdict  gularlv  tried 

in  this  case  should  not  be  set  aside  and  a  new  trial  had,  on  JJJ^jJjJ^J1' 

the  ground  of  surprise.  ^"•ST'^a 

The  cause,  it  appeared  on  the  affidavits,  was  entered  for  negligent  ab- 

trial  at  the  last  Summer  Assizes,  held  at  Liverpool,  and  defendant's* 

stood  No.  9  in  the  cause  list     The  commission  day  was  ^"^wil?1* 

on  Saturday,  the  10th  of  August,  but  business  did  not  com-  grant  a  new 

■  #  trial  on  an 

nience  till  twelve  o'clock  on  Monday,  the  12th.     As  it  was  affidavit  of 
expected  that  the  cause  which  stood  first  in  the  list,  an  action  ™P  01j  a 
of  slander,  would  occupy  two  days,  the  defendant's  attorney  ment  <*«**• 
did  not  deliver  briefs  to  counsel  until  Monday.  The  first  cause, 
however,  in  consequence  of  the  illness  of  one  of  the  counsel 
engaged  in  it,  was  postponed;  and  when  the  defendant's 
attorney  came  into  Court  on  Monday,  he  found  that  this 
cause  had  been  tried  as  undefended,  and  that  a  verdict  had 
passed  for  the  plaintiff.     The  defendant's  counsel  thereupon 

VOL.  I.  AAA  L.    M.    &   P. 
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^uw/      applied  to  the  Court  that  the  cause  might  be  re-tried,  but 
— - — ■ —  as  the  plaintiff's  attorney  refused  to  consent,  the  learned 
v.  Judge  declined  to  interfere. 


Goodie*. 


Atherton  shewed  cause.  The  defendant's  attorney  has 
shewn  no  sufficient  excuse  for  not  being  prepared ;  he  had 
no  right  to  speculate  upon  the  other  causes  lasting. 
[Plait,  B. — What  objection  was  there  to  re-try ;  had  your 
witnesses  gone  away  ?]  It  does  not  appear  that  they  had ; 
but  the  plaintiff  having  obtained  a  verdict  in  the  ordinary 
course  was  not  bound  to  re-try  the  cause.  Where  die  injmy 
which  the  plaintiff  sustains  is  the  result  of  his  attorney's 
negligence, — so  that  the  client  might  recover  damages  in  an 
action  against  him, — the  Court  will  not  interfere ;  otherwise 
they  will ;  Ayling  v.  Goldring  (a).  [Pollock,  C.  B. — I  must 
dissent  from  that  principle ;  I  cannot  see  why,  because  a 
party  has  a  cause  of  action  against  his  attorney,  his  oppo- 
nent should  hold  a  verdict  obtained  by  a  mistake,  con- 
trary to  the  merits.]  In  Breach  v.  Castertan  (ft),  the  Court 
refused  to  grant  a  new  trial,  even  on  payment  of  costs, 
where  the  cause  had  been,  through  the  misconduct  of 
the  attorney's  clerk,  tried  as  undefended,  though  there  was 
a  good  defence  on  the  merits. 

Knowles,  in  support  of  the  rule.  The  rule  should  be 
made  absolute,  and  without  costs;  for  where  a  party 
has  had  the  opportunity  of  re-trying  the  case,  and  has 
refused  to  do  so,  the  Court  will  not  give  him  costs ;  Pope 
v.  Fleming  (c).  There  the  defendant  moved  for  the  costs 
of  the  day,  in  consequence  of  the  plaintiff  not  having 
been  prepared  to  try  when  the  cause  was  called  on;  but 
the  Court  refused  the  application,  as  it  appeared  that 
the  plaintiff  had  subsequently,  on  the  same  day,  offered 

la)  1  C.  B.  635.  (c)  Ante,  p.  272. 

(b)  7  Bing.  224 ;  S.  C.  4  M.  &  P.  867. 


GOODIEB. 
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to  try.     [Pollock,  C.  B. — That  was  not  a  motion  to  set    L-  M-  i  p- 
aside    a    verdict    which    had    been    obtained    regularly.  ■  — 

Third 

Parke,  B. —  Here   the   plaintiff  was   regular   in   his  pro-  v. 

ceedings,  the  defendant  was  irregular.] 

Pollock,  C.  B. — The  rule  must  be  absolute  on  payment 
of  costs.  It  is  always  desirable  that  a  question  of  costs 
should  be  decided  on  clear  grounds,  and  should  not  depend 
upon  appeals  to  the  discretion  of  the  Court,  upon  the 
peculiar  circumstances  of  each  case.  Here  the  plaintiff 
was  regular,  and  the  defendant  irregular;  the  latter  must 
therefore  pay  the  costs.  In  the  case  of  Pope  v.  Fleming, 
the  plaintiff  was  not  called  on  to  waive  a  verdict ;  but  the 
defendant  prevented  the  cause  being  tried  by  entering 
a  ne  recipiatur,  and  afterwards,  when  the  plaintiff  offered 
to  try,  refused  to  consent  I  think  this  case  comes  within 
the  general  rule,  that  proceedings  which  are  regular  can 
only  be  set  aside  on  payment  of  costs. 

The  rest  of  the  Court  concurred. 

Rule  absolute,  on  payment  of  costs. 


A  a  a  2 
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Vohmu  /. 
1850. 


November  22.  REGINA,  OD   the   Prosecution  of  DlMBDALE, 

V. 

Foulkes  and  Others. 
[Bail  Court    Coram  Patteson,  JJ] 

Whm  an        Mj  USH  moved  for  a  certiorari  to  remove  an  indictment  for 
Iras  inadeto      a  conspiracy  from  the  Central  Criminal  Court  into  this 

remove  an  Court, 

indictment  by 
certiorari  into 

one  of  several        The  motion  was  made  on  the  behalf  of  Foulkes  only,  who 
^urt^tod    had  not  obtained  the  consent  of  the  other  defendants. 

it  upon  his 
entering  into 

recognisances  Lush.    The  defendant  is  willing  to  enter  into  recog- 

co*tff not  only  nizances  conditioned  to  pay  costs,  not  only  if  he,  bat 

^ittaV^fth  ^  cither  of  the  other  defendants  be  convicted.     There  can 

other  defend-  be  no  difficulty  in  his  so  doing,  and  he  cannot  afterwards 

ants  were  . 

convicted.         dispute  his  own  recognizances. 

Patteson,  J. — The  Crown  Officer  tells  me  there  is 
no  precedent  for  such  a  course.  However,  I  see  no  objec- 
tion to  it;  and  you  may  have  the  rule,  upon  entering  into 
a  recognizance  to  appear  and  plead,  and  to  pay  the  costs 
if  any  one  of  the  defendants  be  convicted. 

Rule  granted  (a) 

(a)  A  similar  rale  was  granted  in  an  indictment  for  felony,  trisug 
out  of  the  same  transactions. 
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L.  M.  fr  P. 
1850. 


CRE8WICK  V.   HARRISON.  November  22. 

[In  the  Common  Pleas. 
Coram  Jervis,  C.  J.,  and  Maule,  J.] 

m  N  this  case  there  were  two  rules.  When  a 

One  called  on  the  plaintiff  to  shew  cause  why  an  award  cauae  "^  *** 

mr  J  matters  in 

should  not  be  set  aside,  on  the  ground  that  the  arbitrator  difference 
had  not  decided  all  the  matters  in  difference  referred  to  him.  an  award,  re- 

The  other  rule  called  upon  the  defendant  to  shew  cause  jjjjj  $1^. 
why  he  should  not  pay  the  Sheffield  and  Rotherham  Joint  fel]JJ*®Vnd 
Stock  Banking  Company  the  sum  of  813921 8*.,  pursuant  to  bemade  "de 
the  same  award.  £Sf  although 

The  following  facts  appeared  upon  the  affidavits  in  sup-  il  doei  ,Jj£mi 
port  of  the  rule.     The  action  was  in  assumpsit  for  money  notice  a  mat- 
had  and  received ;  and  was  brought  by  the  public  officer  of  beforethe 
the  Sheffield  and  Rotherham  Banking  Company  against  "^^S^'that 
the  late  manager  of  the  Bakewell  branch  of  their  bank.  *e  I8thsec- 

^  tion  of  the 

The  defendant  pleaded  several  pleas,  among  which  was  1  &  2  Vict. 
one  of  accord  and  satisfaction.     After  issue  joined,  the  ^  g^  &e 
cause  and  all  matters  in  difference  were  referred  to  arbi-  F0^]^^ 
tration  by  a  Judge's  order,  which  contained   the  usual  in  case*  in 
provision  authorizing  the  Court  to  remit  the  matters  to  not  their  prac 
the  arbitrator   for  his  reconsideration.      The  defendant,  ™  before 
it  appeared,  ceased  to  be  manager  of  the  branch  bank  JepM§^?^f 
on   the   3rd  of  April,   1848,   on    which   day,  upon    an  ha*  only  given 
investigation  of  his  accounts,  it  was  found  that  he  was  paying  money 
indebted  to  the  company  in  the  sum  of  2700£     On  the  ^a™  ^ 
same  day  he  deposited  with  them  the  title  deeds  of  some  tice,  the 

_.  _  „     .      __     .    ,  .        _  -  •    11     effect  of  judg- 

property  at  Tideswell,  m  Yorkshire,  by  way  of  equitable  ments. 
mortgage,  accompanied  by  a  memorandum,  stating  that  the  they^avTthe 

power  of 
making  such  orders,  they  will  not  exercise  it  except  in  cases  where  they  would  grant  an 
attachment. 
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deposit  was  to  be  a  security  for  the  payment  of  2700/.  and 
interest  At  the  foot  of  the  memorandum  were  written 
the  following  words :  "  the  above  2700£  to  be  accepted  in 
full  of  all  demands."  The  bank  subsequently  discovered 
that  other  sums  were  due  to  them  from  the  defendant,  bnt 
when  these  further  demands  were  brought  before  the  arbi- 
trator, the  defendant  put  in  a  plea  of  the  Statute  of  Limi- 
tations; and  one  of  the  questions  discussed  pending  the 
arbitration  was,  whether  the  statement  at  the  foot  of  the 
memorandum  was  a  bar  to  the  whole  demand  of  the 
plaintiffs,  or  only  to  the  extent  of  270041  It  was  contended 
on  behalf  of  the  defendant,  that  even  if  that  statement  did 
not  prove  the  plea  of  accord  and  satisfaction,  he  would  be 
entitled  to  a  cross  action  or  to  a  remedy  in  equity  upon  it; 
and  that  that  was  a  matter  in  difference  to  be  determined 
by  the  arbitrator. 

The  latter  made  his  award  on  the  28th  of  October,  1850; 
and  thereby,  after  reciting  that  the  cause  and  all  mattcre  in 
difference  between  the  parties  had  been  referred  to  him, 
and  that  he  had  taken  upon  himself  the  burden  of  the 
arbitration,  proceeded  as  follows :  "  I,  having  heard,  weighed 
and  considered  the  several  allegations,  vouchers,  and  proofs 
brought  before  me  in  pursuance  of  the  said  reference,  do 
make  and  publish  this  my  award  in  writing  of  and  con- 
cerning the  said  several  premises  so  referred  as  aforesaid." 
The  arbitrator  then  awarded  that  the  defendant  should  pay 
to  the  company,  on  the  6th  of  November  next,  813921  8*, 
and  that  the  same  should  be  taken  by  them  in  full  satis- 
faction of  their  claims  and  demands  so  referred  to  him  as 
aforesaid.  He  then  found  for  the  plaintiff  upon  each 
issue  in  the  cause ;  and  awarded,  that  the  tide  deeds  re- 
lating to  the  property  at  Tideswell  should  be  held  by  the 
company,  as  a  security  for  the  payment  of  the  said  sum  of 
2700/.  and  interest  at  51  per  cent,  parcel  of  the  said 
8139/.  8 s.9  down  to  the  6th  of  November;  that  the  company 
should,  on  payment  of  that  said  sum  of  2700i  and  interest 
on  the  6th  of  November,  deliver  up  the  title  deeds  to  the 
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defendant ;  and  that  on  payment  of  the  residue  of  the  said    L-  M-  ♦  Pt 
81391  8s.  f  the  company  should  execute  to  him  a  release  of 
all  claims,  demands,  &c. 


Cebswick 

V. 
HARRISON. 


Cowling  shewed  cause  against  the  first,  and  supported 
the  second  rule.  As  regards  both  the  cause  and  the  matters 
in  difference,  the  defendant's  defence  was  either  the  Statute 
of  Limitations  or  the  agreement  of  the  3rd  of  April,  1848. 
It  is  a  mistake  to  say  that  the  arbitrator  has  not  disposed  of 
the  question,  whether  that  agreement  was  an  answer  to  the 
whole  demand  or  only  to  the  extent  of  2700/. ;  for  the 
award  in  directing  that  the  title  deeds  of  the  Tideswell 
property  should  be  held  as  a  security  for  270021,  and  should 
be  delivered  up  on  payment  of  that  sum,  shews  sufficiently 
that  the  arbitrator  considered  and  disposed  of  the  defend- 
ant's right  to  a  cross  action  or  relief  in  equity.  But 
further,  the  award,  after  reciting  that  all  matters  in  diffe- 
rence had  been  referred  as  well  as  the  cause,  declares  that  it 
is  made  "  of  and  concerning  the  said  several  premises  so 
referred  as  aforesaid;"  and  that  shews  that  the  matter  in 
question  has  been  decided.  It  should  seem,  that  even 
where  there  is  no  award  of  general  releases,  the  silence 
of  the  award  as  to  some  of  the  matters  submitted  and 
brought  before  the  arbitrator  does  not,  per  se,  prevent  it 
from  being  a  sufficient  exercise  of  the  authority  vested  in 
him  by  the  submission.  An  award  is  good,  notwithstanding 
the  arbitrator  has  not  made  a  distinct  adjudication  on  each 
or  any  of  the  several  distinct  matters  submitted  to  him,  pro- 
vided it  does  not  appear  that  he  has  excluded  any ;  1  Wms. 
Sound.  33  a,  n.  (b)>  6th  ed.  In  Gray  v.  Gwennap  (a),  all 
matters  in  difference  between  the  parties  in  the  cause  had 
been  referred  to  an  arbitrator,  and  his  award,  which  recited 
the  order  of  reference  and  directed  a  verdict  to  be  entered 
for  the  plaintiff,  was  held  sufficient,  although  it  did  not  state 
that  it  was  made  "  of  and  concerning  the  premises."     In 

(a)  1  B.  &  A.  106. 


724 


CA8B8  ON    POINTS  OF   PRACTICE,   &C 


Volume  I. 
1850. 

Crbswick 

v. 
Harrison. 


Craven  v.  Craven  (a),  where  one  of  the  questions  before 
the  Court  was  whether  an  award  was  final,  Gibbs,  C.  J., 
after  observing  that  the  award  recited  that  the  arbitrator 
had  considered  all  the  evidence  and  papers  touching  the 
matters  in  difference,  adds:  "this,  therefore,  purporting  to 
be  an  award  concerning  the  matters  in  difference,  is  equiva- 
lent to  an  award  on  the  premises,  which,  according  to  tny 
recollection,  must  be  taken  to  be  final,  as  to  all  matters 
referred."  Hayllar  v.  Ellis  (A),  Wynne  v.  Edwards  (c),  and 
Dunn  v.  Warlters  (rf),  are  authorities  in  support  of  the  same 
view.  The  only  case  which  is  inconsistent  with  those  de- 
cisions is  Gyde  v.  Boucher  (e) ;  but  that  case  does  not 
appear  to  have  been  very  fully  argued,  nor  were  any 
authorities  cited.  If  necessary,  however,  it  will  be  con- 
tended that  that  case  is  not  law.  [Maule,  J. — Or  only  to 
be  distinguished  by  an  inconvenient  subtlety  from  the 
other  cases.]  [Cowling  also  argued  in  support  of  the  eras 
rule.] 


Byles,  Serjt,  and  MiUery  Serjt.,  in  support  of  the  first 
rule,  and  against  the  second.  It  will  not  be  contended 
that  the  award  should  be  set  aside ;  but  only  that  it  should 
be  referred  back  to  the  arbitrator.  The  question  appears 
to  have  been  distinctly  raised  before  the  arbitrator,  whether 
the  words  at  the  foot  of  the  memorandum  accompanying 
the  deposit  of  title  deeds,  proved  the  plea  of  accord  and 
satisfaction,  or  whether  they  were  the  ground  of  a  enw 
action  or  bill  in  equity.  The  award  is  wholly  silent  on 
that  question;  and  it  has,  therefore,  failed  to  dispose  of  all 
matters  in  difference.  It  is  said,  that  the  words  "of  and 
concerning  the  said  several  premises  so  referred  as  afore- 
said" conclusively  shew  that  the  question  has  been  disposed 
of;   but  it  was  expressly  held  in  Gyde  v.  Boucher   that 

(a)  7  Taunt.  644,  5 ;  S.  C.  1      1  D.  &  L.  976. 

Moore,  403.  (</)  9  M.  &  W.  293;  S.  C.  1 

(b)  3  M.  &  P.  503  5   S.  C.  6  Dowl.  626,  N.  S. 
Bing.  225.  (e)  5  Dowl  127* 

(c)  12  M.  &  W.  70S  j  S.  C. 
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such  words  are  insufficient     It  is  true,  the  cases  upon    L*  M*  *  Pt 

this  point  are  conflicting.     It  is  necessary,  therefore,  under  — - — 

such  circumstances,  to  resort  to  principle,  and  that  is  in  ». 

favour  of  the  defendant    In  Dunn  v.  Warlters  (a\  where  lsow' 

the  award  was  "of  and  concerning  the  premises/1  Lord 
Abinger  says :  "  If  this  matter  had  been  res  integra,  I  should 
certainly  have  been  disposed  to  think  that  this  award  was 
void;  but  we  are  bound  by  the  authorities  which  have 
been  referred  to,  and  cannot  set  it  aside."  It  is  observable, 
that  the  arbitrator  has  ordered  that  a  release  should  be 
given  to  the  defendant,  but  has  not  directed  him  to  give 
one  to  the  plain  tifls;  and  that  circumstance  is  some  evidence 
that  the  arbitrator  did  not  decide  the  question  as  to  the 
cross  action. 

With  respect  to  the  cross  rule,  it  is  submitted  that  this  is 
not  a  case  in  which  the  Court  would  grant  an  attachment 
against  the  defendant  for  disobedience  to  the  award;  and  if 
so,  they  will  not  make  an  order  to  pay  under  the  1  &  2  Vict 
c  110,  s.  18. 

Jervis,  C.  J. — I  learn  from  the  defendant's  counsel  that 
his  application  is  in  effect  not  to  set  aside  the  award, 
but  to  refer  it  back  to  the  arbitrator;  not,  however, 
merely  for  the  purpose  of  having  any  supposed  defect 
rectified,  but  in  order  to  have  the  whole  matter  re-opened. 
But  I  see  no  ground  for  that ;  for  in  my  opinion,  the  arbi- 
trator has  decided  all  the  matters  in  difference.  The  rule 
was  obtained  out  of  deference  to  the  decision  of  my  Brother 
Coleridge,  in  Gyde  v.  Boucher;  but  upon  the  motion  for  it 
my  Brother  Williams  referred  to  the  authorities  in  Wms. 
Sound.  (4),  and  shewed  that  they  were  all  on  the  other  side. 
There  is  in  fact  no  case  in  favour  of  the  application,  except 
that  of  Gyde  v.  Boucher.  I  do  not  understand  Lord 
Abinger  to  say  in  Dunn  v.  Warkers,  that  he  was  com- 


(<*)  9  M.  &  W.  293,  296 ;  S.  C.  I  Dowl.  626,  630,  N.  S. 
(b)  Vol.  1,  33  a,  n.  (6),  6th  ed. 
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pelled  by  the  authorities  to  decide  that  case  against  his 
own  opinion ;  all  that  he  meant  to  say  was,  merely  that  if 
the  question  had  not  been  settled  by  authority,  and  he 
were  required  to  look  to  principle,  he  should  have  taken 
time  to  consider  the  matter.  The  other  Judges  did  not 
express  any  doubt  upon  the  subject,  but  confirmed  the 
former  decisions.  These  are  all  one  way ;  and  they  decide 
this,  that  upon  a  submission  of  a  cause  and  all  matters  in 
difference,  an  award  "  of  and  concerning  the  premises 
referred"  is  sufficient  It  is  not  necessary  to  refer  more 
particularly  to  Gyde  v.  Boucher  (a\  except  to  say  that  it 
was  cited  in  Dunn  v.  fVarlters  (ft),  and  was  not  acted  on. 
I  therefore  think  that  the  rule  for  setting  aside  the  award 
should  be  discharged. 

1  also  think,  however,  that  the  rule  to  pay  the  money  under 
the  1  &  2  Vict  c  110,  s.  18,  ought  not  to  be  made  absolute. 
The  question  is,  what  was  the  intention  of  the  Legislature 
when  it  provided  that  orders  should  have  the  effect  of 
judgments.  I  doubt  much  whether  it  was  ever  intended 
that  the  Court  should  make  any  order,  where  the  party 
could  in  the  ordinary  course  of  practice  have  his  remedy 
by  judgment  An  order  like  this  to  pay  money  under  an 
award  was  never  made  until  this  statute  was  passed ;  and  I 
do  not  think  that  it  authorizes  the  making  of  any  such 
order.  I  think  the  statute  means  this ;  that,  wherever  by 
the  ordinary  practice  of  the  Courts  an  order  was  made  for 
the  payment  of  money,  that  order  should  have  the  effect 
of  a  judgment  At  all  events,  I  have  sufficient  doubt  on 
my  mind  as  to  what  is  the  effect  of  the  statute  to  justify  me 
in  refusing  to  make  this  rule  absolute. 


Mauls,  J. — 1  concur.  The  award  is  perfectly  good, 
being  made  de  praemissis;  which  was  the  case  in  Dunn 
v.  WarUers,  and  the  other  authorities,  without  any  special 
finding  that  the  parties  had  no  other  matter  in  difference. 

(a)  6  Dowl.  127. 

(b)  9  M.  &  W.  293  j  S.  C.  1  Dowl.  626,  N.  S. 
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That  is  in  practice  the  construction  put  upon  awards.  L.  M.  &  p. 
With  respect  to  this  being  at  variance  with  principle,  I 
should  observe  that  what  Lord  Abinger  said  has  been  much 
exaggerated.  He  does  not  say  "  if  it  were  not  for  the  cases 
I  would  have  decided  otherwise/  but  only  "were  it  not 
for  the  cases  I  would  have  considered  the  question;"  and 
knowing  well  the  great  acuteness  of  Lord  Abinger,  I  am 
satisfied  that  if  he  had  considered  it  ever  so  much  he  would 
have  come  to  the  same  conclusion  as  his  learned  predecessors 
did.  No  distinction  has  been  suggested  between  that  case 
and  this.  The  whole  current  of  authorities  is  one  way, 
and  the  case  before  my  Brother  Coleridge  the  other.  That 
case  may,  indeed,  be  distinguishable,  but  not  on  any  sub- 
stantial ground;  and  I  cannot  but  think  that  it  is  contrary 
to  previous  decisions,  and  also  to  a  subsequent  case  decided 
by  the  Court  of  Exchequer  (a).  At  all  events,  when  the 
alternative  is  to  overrule  that  case  or  the  whole  current  of 
authorities  which  conflict  with  it,  there  is  no  doubt  which 
alternative  to  adopt.  As  to  the  rule  to  set  aside  the  award, 
therefore,  it  must  be  discharged* 

As  to  the  cross  rule  to  pay  the  money  under  the  award, 
I  go  a  long  way  with  what  the  Lord  Chief  Justice  has 
said ;  indeed  I  expressed  something  to  the  same  effect  on  a 
former  occasion.  What  I  conceive  was  meant  by  the 
statute  was  this :  that — leaving  the  practice  of  the  Courts  as 
to  orders  as  it  stood  before  the  act, — when  an  order  was 
made,  the  person  in  whose  favour  it  was  made  should  have 
the  further  remedy  of  execution,  in  the  same  way  as  if  it 
were  a  judgment.  But  I  own  that  though  that  was  my 
opinion,  the  Courts  have  acted  otherwise,  and  have  made 
orders  which  before  the  statute  nobody  ever  heard  of  or  asked 
for  (4).     They  have  said  that  the  statute  was  a  reason  for 

(a)Dufwv.fFar//«v,9M.&W.  v.  PostlethwaUe,   1   Q.  B.  243; 

293 ;  S  C.  1  Dowl.  626,  N.  S.  S.  C.  4  P.  &  D.  623 ;   in  the 

(b)  See  in  the  Queen's  Bench,  Bail  Court,  Doe  d.  Steer  v.  Brad- 
Jones  v.  Williams,  11  A.  &  E.  ley,  I  Dowl.  269,  N.  S.  Jordan 
175  ;  S.  C.  4  P.  &  D.  217.   Neale  v.  Berwick,  1  Dowl.  271,  N.  S. 
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making  such  orders:  but  I  think  there  should  be  some  limit 
to  the  practice  of  making  orders  to  enforce  awards;  and 
that  when  we  would  not  grant  an  attachment,  we  ought 
not  to  make  any  order  under  the  statute.  When  an  attach- 
ment is  applied  for,  if  the  validity  of  the  award  be  doubtful, 
the  Court  does  not  grant  it,  but  leaves  the  party  to  his 
action.  But  where  on  the  other  hand,  a  person  is  con- 
tumacious, and  refuses  to  pay,  then  the  Court  does  grant 
an  attachment  This  is  not  a  case  of  that  kind;  and 
though  I  think  there  is  nothing  to  shew  that  the  award 
ought  to  be  set  aside,  yet  I  cannot  but  think  that  the 
defendant  has  made  this  application  bona  fide,  or  at  any 
rate,  that  he  may  have  done  so.  And  if  so,  I  should  be 
very  unwilling  to  grant  an  attachment  It  might  be  that 
we  were  wrong  in  thinking  the  award  good;  and  if  we 
were  to  grant  an  attachment,  the  defendant  would  be  pre- 
cluded from  carrying  our  decision  to  a  Court  of  error. 
That  is  a  sufficient  reason  for  not  granting  an  attachment; 
and  if  we  ought  not  to  grant  that,  we  ought  not  to  make 
this  order  (a).  The  plaintiff  must  be  put  to  his  action  to 
enforce  the  award  (by 

Rules  discharged. 


Burton  v.  Mendizabel,  1  Dowl. 
336,  N.  S.  Doe  d.  Moody  v. 
Squire,  2  Dowl.  327,  N.  S  $  Haw- 
king v.  Benton,  2  D.  &  L.  465 ; 
in  the  Common  Pleas,  Smith  v. 
Troup,  7  C.  B.  757 ;  S.  C.  6  D. 
&  L.  679 ;  and  in  the  Exchequer, 
Doe  v.  Amey,  8  M,  &  W,  565 ; 


S.  C.  1  Dowl.  23,  N.  S. 

(a)  See  Spenee  v.  Cktrkson,  1 
Dowl.  837,  N.  S. ;  Hamkms  t. 
Benton,  2D.&L  465. 

(*)  Williams,  J.,  and  Taffomrd, 
J.,  were  in  the  Exchequer  Cham- 
ber, hearing  criminal  appeals. 
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[In  the  Exchequer  of  Pleas. 

Coram  Parke,  B.,  Alderson,  B.9  and  Piatt,  B.] 

M.  HIS  was  a  rule  to  enter  a  suggestion  to  deprive  the  An  affidavit 
plaintiff  of  costs  under  the  County  Courts'  Act,  9  &  10  *!£££"*' 

Vict  C.  95,  8.  129.  2apme  the 

.i  plaintiff  of 

The  affidavit  upon  which  the  rule  was  obtained  stated,  costs,  under 
that  « the  plaintiff  resided  at  Birmingham,  that  the  action  &,£?& 
was  brought  for  goods  sold  and  delivered  to  the  defendant  (9£ 10  Y**: 

^**e    ^^a^s  s*w     A  ^^^~  W% 

at  his  present  place  of  residence  and  place  of  business  which  states, 
situate  at  West  Bromwich,  in  the  County  of  Stafford,  and  tig  at  the 
that  the  goods  were  delivered  to  the  defendant  at  his  said  ^Tof^e 
residence  and  place  of  business  at,"&&,  "and  within  the  action,  did  not 

a  dwell  more 

jurisdiction  of  the  County  Court  of  Staffordshire  at  Olbury,"  than  twenty 
also,  "  that  at  the  time  of  the  commencement  of  this  action,  the  defendant," 
the  plaintiff  did  not  dwell  more  than  twenty  miles  from  the  *  *■*»  ft?1** 

r  J  saying  "from 

defendant,  but  within  twenty  miles  from  the  defendant,  the  defendant's 
that  is  to  say  within  seven  miles."  Such  an 

affidavit  should 
follow  the  in- 

Joyce  shewed  cause.    There  is  a  fatal  objection  to  the  *■?■■■»  ■■* 
affidTvit    A  party  to  bring  himself  within  the  statute  3&S& 
9  &  10  Vict  c.  95,  s.  129,  must  shew  that  the  plaintiff 
dwells  within  twenty  miles  from  the  defendant's  residence ; 


(a)  By  13  &  14  Vict.  c.  61, 
s.  11,  it  is  unnecessary  to  enter 
a  suggestion  in  order  to  deprive 
a  plaintiff  of  costs.  A  suggestion 
is,  however,  still  necessary  under 
the  City  of  London  Small  Debts' 
Act  (10  &  1 1  Vict.  c.  lzzi.  ss.  1 12, 
113),  and  as  under  13  &  14  Vict, 
c.  61,  s.  13,  a  Judge  at  Chambers 


may  make  an  order  for  the  plain- 
tiff to  have  costs  in  cases  of  con- 
current jurisdiction,  or  where  the 
plaintiff  could  not  sue  in  the 
County  Court,  the  onus  of  proof 
is  merely  shifted,  and  the  facts  in 
opposition  to  an  application  for 
such  an  order  must  still  be  shewn 
on  affidavit 
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here  it  is  only  stated  that  the  plaintiff  dwells  within  twenty 
miles  "from  the  defendant,"  and  the  distance  of  Birmingham 
from  West  Bromwich  is  not  shewn ;  so  that  the  statement  of 
their  places  of  residence  does  not  aid*  A  similar  objection 
prevailed  in  Johnson  v.  Ward  (a).  In  Kirby  v.  Hickson  (b\ 
it  was  held,  that  the  affidavit  mast  state  that  the  residences 
of  the  plaintiff  and  defendant  are  within  twenty  miles  of 
each  other;  and  in  Duck  v.  Barton  (c),  this  Court  adopted 
the  same  rule. 


Lush,  in  support  of  the  rule.  The  affidavit  is  sufficient 
within  the  decision  of  Butler  v.  Carney  (d),  where  this 
Court  held  that  it  was  sufficient  to  shew  a  prima  facie  case 
within  the  words  of  the  act.  [Alderson,  B. — The  affidavit 
should  follow  the  meaning  of  the  words,  and  not  the  words 
themselves.]  The  Court  of  Common  Pleas  held  the  same 
in  Hayter  v.  Fish  (e).  [Parke,  B. — I  do  not  assent  to 
Hayter  v.  Fish.  The  Court  which  decided  that  case,  laid 
down  a  different  and  more  correct  rule  in  Peterson  v. 
Davis  (/).]  There  being  a  conflict  of  decisions  the  Court 
will  not  discharge  the  rule  with  costs,  even  if  they  think  the 
affidavit  insufficient. 


Parke,  B.  (g) — The  affidavit  in  this  case  is  insufficient, 
as  it  does  not  state  what  was  the  distance  between  the 
places  of  residence  of  the  plaintiff  and  defendant  I  think 
we  should  adhere  to  the  later  decisions,  and  that  the  case 
of  Kirby  v.  Hickson  contains  the  true  rule.  If  we  once 
depart  from  the  strict  rule  and  admit  of  equivalents,  we 
may  be  called  on  to  go  farther  in  each  case,  until  at  last 
the  statements  will  be  such  that  the  deponent  could  not 
be  indicted  for  perjury  upon  the  affidavit 


(a)  6  D.  &  L.  720. 

(b)  Ante,  p.  364. 

(c)  Ante,  p.  201. 

(d)  6D.&L.45;  S.C.2£zch. 
474. 

(<f)  6  D.  &  L.  355 ;  S.  C.  6  C. 


B.  568. 

(/)  6  C.  B.  235,  247 ;  S.  C.  6 
D.  &  L.  79 ;  and  7  D.  &  L.  109. 

{g)  Pollock,  C.  B.,  was  presid- 
ing in  the  Court  of  Criminal 
Appeal. 
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Alderbon,  B.— I  am  of  the  same  opinion,  Kirby  v. 
Hickson  is  supported  by  Peterson  v.  Davis,  and  Duck  v. 
Barton.  We  ought  never  to  be  called  on  to  decide  as  to 
the  sufficiency  of  equivalents,  when  there  is  no  difficulty 
in  following  the  proper  form. 
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Platt,  B.,  concurred. 


Rule  discharged  (a). 


(a)  With  costs. 


Wilson  v.  The  Caledonian  Railway  Company.         November  22. 
[In  the  Exchequer  of  Pleas. 


Coram  Parke,  B.,  Alderson,  B.9  and  Platt,  B.] 

A   RULE  had  been  obtained,  calling  on  the  plaintiff  to  By  the  act 
shew  cause  why  the  service  of  the  writ  of  summons  in  this  Ihe^^edcuian 
cause  should  not  be  set  aside  for  irregularity.  Railway  Com- 

0  "  p&ny,  six  miles 

The  rule  was  obtained  upon  the  affidavit  of  the  secretary  of  which  are 
of  the  company,  which  stated  that  the  action  was  in  debt,  and  tfc^est 
and  that  the  service  of  the  summons  had  been  effected  upon  {JeSE^iuh 
him  personally  while  attending  a  meeting  of  shareholders  Companies' 
held  in  London.    The  affidavit  also  stated  that  the  Caledo-  solidation  Act 

f  8  &  9  Vict. 

nian  Railway  Company  was  established  by  8  &  9  Vict  ^  16)(  i,  m. 
c.  clxii.  for  the  purpose  of  making  a  railway  from  Carlisle  corPont^» 

rr  °  J  go  far  as  is 

to  Edinburgh  and  Glasgow;  that  the  line  was  wholly  in  necessary  for 
Scotland,  except  a  portion  consisting  of  six  miles,  which  effect  the 
was  in  Cumberland;    that  the  defendants  had  but   one  tiono'fth^Hne. 
principal  office,  and  that  that  was  in  Scotland ;  and  that  they  T*»e  company's 

*  *  principal  office 

was  in  Edin- 
burgh, and  their  only  office  in  England  was  at  Carlisle,  which  was  used  only  for  receiving 
passengers  and  goods. 

Held,  that  service  of  a  writ  of  summons  in  an  action  of  debt,  on  the  secretary  of  the  company 
while  attending  a  meeting  in  London*  was  good.    • 


732  CA8B8  ON   POINTS  OP  PRACTICE,  &C. 

Vohm*  /.      had  no  office  in  England  except  the  station  of  the  line  at 

1 850 

Carlisle,  which  was  occupied  jointly  by  the  defendants  and 


v.  the  Lancaster  and  Carlisle  Railway  Company  for  receiving 

Railway  Co.  g00^8  *nd  passengers,  but  not  for  transacting  any  of  the 
general  business  of  the  company, 

A  similar  application  had  already  been  made  to  Jervis, 
C.  J.,  at  Chambers,  who  dismissed  the  summons. 

WiUet  shewed  cause.  The  claim  in  the  present  action  is 
not  local ;  debts  and  contracts  are  nullius  locL  Tie  only 
question,  therefore,  is,  whether  the  company  has  been  duly 
served.  Proceedings  against  corporations  at  common  law 
were  by  distringas  on  their  lands  and  goods.  If  they  had 
neither,  the  only  remedy  was  in  Parliament;  Tidd's  Prod. 
p.  121,  9th  ed.  Now,  however,  by  the  Uniformity  of 
Process  Act  (2  Wm.  4,  c  39,  s.  13),  writs  of  summons  may 
be  served  on  the  secretary  of  a  corporation.  But,  inde- 
pendently of  that  act,  the  service  of  the  writ  was  regular. 
By  the  defendants9  act  of  incorporation,  8  &  9  Vict.  c.  clxii. 
s.  2,  after  reciting,  that  "  a  portion  of  the  railway  and  works 
hereinafter  authorized  to  be  made  and  maintained  will  be 
situate  in  that  part  of  the  United  Kingdom  called  England;* 
it  is  enacted,  that  "so  far  as  may  be  necessary  for  carrying 
into  effect  the  object  and  purposes  of  this  act,  in  relation  to 
such  portion  of  the  said  railway  or  works,"  the  Companies' 
Clauses,  the  Lands*  Clauses,  and  the  Railway  Clauses 
Consolidation  Acts,  1845  (8  &  9  Vict  cc.  16,  18,  20), 
"shall  apply  to  and  form  part  of  this  act"  And  the  135th 
section  of  the  first  of  those  acts  provides,  that  writs  may  be 
served  by  personal  service  on  the  principal  officer  of  the 
company.  If,  therefore,  the  last  mentioned  act  applies  to 
the  company,  there  has  been  good  service  under  it ;  if  not, 
the  writ  has  been  well  served  under  2  Wm.  4,  c  39.  In  Evans 
v.  The  Dublin  and  Drogheda  Railway  Company  (a),  it  is  true, 
where  the  service  of  a  writ  of  summons  was  held  insufficient, 

(a)  14  M.  &  W.  142;  S.  C.  2  D.  &  L.  865. 
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it  appeared  that  the  service  was  not  in  compliance  with  the    L-  M-  &  p* 
provisions  of  the  company's  act ;  besides,  the  company  was 


altogether  out  of  the  jurisdiction.     The  present  defendants,  ». 

however,  are  clearly  within  the  jurisdiction  with  respect  to  r^S^yCo. 
that  portion  of  their  line  which  is  in  England;  and  as  the 
cause  of  action  is  transitory,  they  may  be  sued  in  this 
country ;  Mostyn  v.  Fabrigas  (a).  If  the  service  might  be 
good  for  some  purposes,  and  bad  for  others,  the  Court 
would,  upon  a  question  as  to  the  sufficiency  of  service,  be 
called  upon  to  try  the  cause  itself  upon  affidavits. 

Rew9  in  support  of  the  rule.  The  true  criterion  for 
determining  whether  the  service  of  the  writ  was  sufficient  is 
this:  is  the  company  a  Scottish  or  an  English  corporation? 
If  it  be  Scottish,  the  service  is  bad,  and  the  circumstance 
that  part  of  the  railway  is  in  England  does  not  affect  the 
question  of  service.  A  foreign  corporation  is  not  brought 
within  the  jurisdiction  of  the  English  Courts  merely  by 
having  property  in  this  country.  If  the  corporation  of  Dublin 
were  to  send  an  address  to  this  country,  an  English  Court 
could  not  seize  their  mace.  [Parke,  B. — I  do  not  know  that.] 
Evans  v.  The  Dublin  and  Drogheda  Railway  Company  (A), 
though  it  does  not  decide  the  point  in  this  case,  decides  the 
principle  Contended  for.  In  PiJbrow  v.  PUbrow's  Atmospheric 
Railway,  §c.  Company  (c),  it  was  held,  that  service  upon  a 
director  at  Rarnet  was  not  good  service  upon  a  company 
carrying  on  business  in  London.  It  may  be,  that  for  a 
cause  of  action  (such  as  an  injury  caused  by  an  accident) 
arising  on  the  English  portion  of  the  line,  service  at  the 
Carlisle  station  would  suffice.  [Alderson,  B. — If  a  contract 
is  made  by  them,  are  they  not  liable  in  either  country  ?] 
Yes,  if  the  contract  be  of  a  transitory  nature,  as  a  bill  of 
exchange. 

Parke,  B. — If  the  defendants  are  an  English  corpora- 
te) Cowp.  161.  2  D.  &  L.  865. 
(b)  14  M.  &  W.  142  ;  S.  C.         (c)  3  C.  B.  730 ;  S.  C.  4  D.  &  L.  450. 

VOL.    I.  BBS  L.    M.    &    P» 
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Voham  i.      tjon>  t|jC  service  i9  good.     I  do  not  see  how  the  defendant* 
can  be  a  corporation  partly  English  and  partly  Scottish; 


0.  but  that  difficulty  does  not  arise,  for  the  English  Companies' 

RAiLwTxCa  Clauses  Consolidation  Act  is  incorporated  in  the  defend- 
ants' act  of  incorporation :  that  gets  rid  of  the  difficulty, 
and  the  service  is  regular  under  that  act 

Aldebson,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


November  11.  Job  v.  Buttebfield  and  Another. 

[In  the  Exchequer  of  Pleas. 
Coram  Parke,  B.$  Alderson,  B.%  and  Ftatt,  BJ] 

One  of  several  J  HIS  was  a  rule  obtained  by  the  plaintiff  calling  upon  the 

may  change  defendant  Butterfield  to  shew  cause  why  a  rule  (a)  for  chang- 

the  venue  m  m^  t  j^  venue  fam  Middlesex  to  Yorkshire,  which  had  been 

an  action  upon  °                                                                                 * 

the  usual  affi-  obtained  upon  the  usual  affidavit,  should  not  be  set  aside. 

davit,  unless 

from  special  The  application  was  supported  by  the  affidavit  of  the  other 

manifest  in^68  defendant,  which  stated  that  a  rule  for  changing  the  venue 

o^d06  T1^  **ad  keen  °^)tame^  uP°n  *be  application  and  affidavit  of  the 

that  step.  defendant  Butterfield,  without  his  assent;  that  his  assent 

Where 

therefore,' one  had  never  been  asked;   and  that,  had  it  been  asked,  he 

«u"ch'S"  W°»W  h«'e  refused  to  give  it 

the  venue  on 
the  usual  affi- 
davit, the  Milward  shewed  cause.     The  general  rule  is,  that  one 

on  the  motion'  defendant  is  entitled  to  change  the  venue  upon  the  ordinary 

of  the  plaintiff 

to  set  aside  the  (a)  Formerly,  as  this  was  only      ever,  absolute  in  the  first  instance, 

purpose,  af-  a  m*e  nisi»  an>r  groun<k  in  °PP<>*      see  Reg.  Gen.  Hil.Term,  2  Wm. 4, 

though  the  sition  rould  be  used  in  shewing      r.  103. 

other  defend-  caU8e  again8t  it;  it  is  now,  how- 

ant  swore  that 

he  had  not 

given  his  consent,  and  that  if  he  had  been  asked  he  would  have  refused  to  give  it. 
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affidavit ;   Box  v.  Read  (a) ;    and   unless  there  be  some     L.  M.&  p. 
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special  circumstance  in  the   present  case,  the  Court  will '• — 

not  depart  from  it.     The  only  exceptions  to  that  rule  are  „. 

cases  in  which  some  manifest  injustice  would  arise  if  the  SdAnSei? 

other  defendant  did  not  join  in  the  application.     Thus,  in 

Eccles  v.  Holland  and  Others  (6),  where  the  proceedings  were 

commenced  by  original  writ  in  London,  the  Court  refused 

to  change  the  venue  to  a  county  palatine  on  the  application 

of  three  of  the  defendants,  unless  the  fourth  joined  them  in 

an  undertaking  not  to  assign  the  want  of  an  original  for 

error.     The  same   terms  were   required   in  Braddeley  v. 

Rippon  (c),  where  Gibbs,  J.,  points  out  the  reason,  saying, 

"  We  cannot  bind  the  other  defendants."     So,  in  Groves  v. 

Thackery  (dy     These   exceptions  go   to  prove   the  rule. 

An  anonymous  case  in  Chithfs  Reports  (e)  is  opposed  to 

those  authorities,  but  no  reasons  are  there  given. 

it  B.  Miller,  in  support  of  the  rule.  The  practice 
laid  down  in  2  Chit  Archb.  1 164,  5,  8th  ed.,  as  to  the 
affidavit  is  this :  "  It  may  be  made  by  one  of  several 
defendants.  One  of  several  defendants,  however,  cannot 
change  the  venue  without  the  consent  of  the  others; 
but  if  there  be  reason  to  infer  their  consent,  it  may  be 
changed  upon  the  application  of  one  of  them,  though  the 
others  have,  by  pleading,  obtaining  time  on  terms,  or  even 
suffering  judgment  by  default,  lost  their  privilege."  The 
reason  is,  that  one  defendant  cannot  be  prejudiced  by  the 
act  of  his  co-defendant  Here,  the  other  defendant  states 
that  his  assent  was  not  asked,  and  that  he  would  have 
refused  to  give  it  if  asked.  [Parke,  B. — If  there  are  any 
reasons  why  he  would  be  injured  by  the  course  that  has 
been  taken,  he  should  have  stated  them.] 

Pabke,  B. — The  only  question  is,  whether,  where  there 

(a)  Barnes,  482 ;  S.  C.  Pract.         (c)  5  Taunt.  87. 
Reg.  of  C.  P.  430.  (d)  Id.  631. 

(b)  4  M.  &  S.  233.  (<?)  2  Chit.  417. 

B  B   B   2 
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Volume  /.      is  more  than  one  defendant,  it  is  competent  for  one  to 

- —  make  an  application  to  change  the  venue  without  the  other 

r°B  defendants  joining  in  it  The  instances  given  in  2  Chit 
fSTSS  Archb-  H64,  5,  8th  ed.  of  his  being  allowed  to  do  so,  shew 
that  the  rule  there  laid  down  is  wrong.  The  case  of  Box 
v.  Read  (a)  is  an  authority  decided  on  the  simple  ground 
that  no  such  consent  is  necessary,  and  the  other  cases 
cited  decide  that  such  consent  is  necessary  only  where, 
from  special  circumstances,  manifest  injustice  would  arise 
were  it  not  obtained.  The  very  distinction  there  taken 
shews  that,  where  those  circumstances  do  not  exist,  it  is  not 
needed. 

Per  Curiam. 


Rule  discharged. 
(a)  Barnes,  483 ;  S.  C.  Pract  Reg.  of  C.  P.  430. 


November  22. 


A  defendant 
cannot  mote 
for  judgment 
as  in  case  of 
nonsuit  alter 
a  peremptory 
undertaking, 
until  after  the 
sittings  in  the 
Term  in  which 
the  default  is 
made,  are  con- 
cluded. 


Burn  v.  Cook. 

[In  the  Exchequer  of  Pleas. 

Coram  Parke,  B.$  Alderson,  B.y  and  Flatty  B.] 

%niSPLAND  moved  for  a  rule  absolute,  in  the  first  instance 
for  judgment  as  in  case  of  nonsuit 

The  affidavit  in  support  of  the  rule  stated  that  a  previous 
rule  for  judgment  as  in  case  of  a  nonsuit  had  been  dis- 
charged on  a  peremptory  undertaking,  to  try  at  the  sittings 
in  Middlesex  in  this  Term ;  and  that  no  notice  of  trial  had 
been  given.  The  last  sitting  had  been  begun  but  was  not 
finished  when  the  motion  was  made. 

Aspland.  The  motion  may  be  made  in  the  same  Term 
as  the  default;  Ashton  v.  Johnstone  (a);  and  the  affidavit 


(a)  8  Dowl.  299.    In  that  case 

the  undertaking  was  to  try  at  the 

first  sittings  in  Term,  and  those 


sittings  were  over  when  the  mo- 
tion was  made. 
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which  states  that  notice  of  trial  has  not  been  given  is  suf-    L'  M-  &  p- 

6  1850. 


ficient ;  Woolmer  v.  Collins  (a).  The  Court  will  not  presume 

that  a  trial  can  now  take  place.  r. 


Cook. 


Pbb  Curiam. — The  motion  is  too  early,  as  the  cause 
may  possibly  still  be  entered  by  order  of  the  Judge  sitting 
at  nisi  prius ;  but  the  motion  may  be  renewed  on  the  last 
day  of  this  Term,  the  affidavit  being  re-sworn. 


Rule  refused. 


(a)  5  D.  &  L.  306. 


Ex  parte  O'NEILL.  November  23. 

[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.f  Maule,  J.t  Williams,  J.,  and 

Talfourd,  JJ] 

SKINNER,  on  a  former  day  in  this  Term,  obtained  a  it  U  no  objec- 
habeas  corpus  to  bring  up  the  body  of  one  O'Neill,  in  order  ^  u^ula 
to  be  discharged  from  the  custody  of  the  governor  of  the  order  of  com- 
House  of  Correction  for  Middlesex.  to  a  County 

The  return  set  out  a  warrant  dated  the  9th  of  October,  under  the  98th 
1850,  under  the  seal  of  the  Shoreditch  County  Court  of  J^gy^ 
Middlesex,  which  stated  that  a  judgment  had  been  recovered  c-  95» that  the 

.  warrant  was 

against  the  prisoner  in  the  Shoreditch  County  Court,  to  not  issued  until 
pay  a  sum  of  money  by  certain  instalments;  that  having  after  the  dato 
made  default  in  payment,  he  was  summoned  to  appear  on  ^{^{^ 
the  15th  of  April,  1850,  before  the  Court,  under  the  98th  doesnotappear 

.  .  that  any  pre- 

section  of  the  9  &  10  Vict  c.  95 ;  that  he  did  not  attend  vious  warrant 
nor   allege  any  reason   for  not  attending;  and   that   the    M     nlMU 
Judge  thereupon  made  an  order  dated  on  that  day,  ordering 
that  the  prisoner  should  be  committed  for  fourteen  days 
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Volume  j.     for  not  attending.     The  prisoner  was  arrested  on  the  14th 

1 8f>0 

— '• —  of  November, 

CNeux.         Upon  the  prisoner  being  brought  up,  and  the  return 
read, 

Skinner  moved  that  the  prisoner  be  discharged.  The 
warrant  was  issued  too  late.  The  102nd  section  of  the 
9  &  10  Vict  c.  95,  enacts,  that  when  an  order  of  commit- 
ment is  made  by  the  Judge,  the  clerk  of  the  Court  shall 
make  out  a  warrant ;  and  as  no  time  is  mentioned  within 
which  he  is  to  make  it  out,  it  is  his  duty  to  do  so  within  a 
reasonable  time  after  the  making  of  the  order.  The  105th 
section,  which  authorizes  the  Judge  to  suspend  an  order 
under  certain  circumstances,  (viz. :  when  it  appears  to  him 
that  the  defendant  is  unable  from  sickness  or  other  suffi- 
cient cause,  to  pay  the  debt),  shews  that  except  under  such 
circumstances  even  the  Judge  has  no  power  to  suspend  it ; 
and  it  is  not  probable  that  the  Legislature  intended  to  vest 
in  the  clerk  of  the  Court  a  discretionary  power  which  it 
withheld  from  the  Court  itself.  But  he  will  in  effect  have 
that  power  if  the  Court  hold  a  warrant  valid  which  he  did 
not  issue  until  six  months  after  the  date  of  the  order. 
\WUUams>  J. — The  105th  section,  only  means  that  the 
Judge  may  suspend  an  order  against  the  wish  of  the 
plaintiff.]  The  37th  of  the  rules  made  by  the  Judges  of 
the  superior  Courts,  for  the  regulation  of  the  practice  of  the 
County  Courts  under  the  78th  section,  provides  that  no 
warrant  shall  be  in  force  for  more  than  two  months;  and 
if  in  this  case  a  warrant  had  issued  within  a  reasonable 
time  it  would  have  expired  long  before  the  prisoner  was 
arrested.  [Maule,  J. — If,  therefore,  a  debtor  who  dissipa- 
ted away  the  property  with  which  he  ought  to  have  paid 
his  debts,  chooses  to  be  latitant  and  discurrent  for  two 
months,  he  would  be  safe?]  The  order  of  commitment  is 
of  a  penal  nature  (a);  and  the  inference  to  be  collected 

(a)  See  Ex  parte  Kinning,  4  C.  B.  507 ;  and  Abley  v.  Dale,  ante, 
p.  626. 
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intended  that  such  an  order  should  ham;  for  any  indefinite  - 

time  over  the  head  of  the  delinquent     But  if  the  Court     O'Neill! 

hold  that  it  may  hang  over  him  for  six  months,  they  will 

find  it  difficult  to  say  why  it  should  not  do  so  for  six  years, 

or  for  his  whole  life.     [Maule,  J. — How  does  it  appear  that 

the  clerk  did  not  issue  a  warrant  immediately  upon  the 

order  being  made  ?]     It  does  not  affirmatively  appear  that 

any  other  warrant  was  ever  issued ;  and  if  any  had  been  it 

should  have  been  recited  in  the  present  one,  as  a  ca.  sa.  is 

recited  in  a  testatum  ca.  sa.     It  must  be  borne  in  mind 

that  the   imprisonment   does  not  in  any  way  affect  the 

prisoner's  civil  liability.     It  is  a  punishment  for  a  violation 

of  the  law ;  and  its  infliction  does  not  depend  upon  the 

payment  of  the  debt.     Non  constat  that  it  was  not  paid 

several  months  before  the  prisoner  was  arrested. 

Jervts,  C.  J. — We  desired  to  have  the  return  in  this 
case,  because  the  point  was  one  of  some  novelty  and 
affected  the  liberty  of  the  subject  But  upon  looking  to 
the  warrant  we  find  it  complies  with  the  provisions  of  the 
act  of  Parliament  It  states  a  judgment  recovered  for  a 
sum  of  money ;  a  judgment  summons ;  and,  for  not  appear- 
ing upon  that,  an  order  of  imprisonment  for  fourteen  days. 
Those  fourteen  days  are  to  run  from  the  date  of  the  arrest 
There  is  no  rule  to  restrict  the  issuing  of  a  warrant  within 
a  certain  time  from  the  making  of  the  order.  There  is, 
indeed,  a  rule  that  the  warrant  shall  not  be  current  beyond 
two  months;  but  it  does  not  appear  that  other  warrants 
were  not  issued ;  and  several  may  in  fact  have  been  issued 
in  consequence  of  the  party  keeping  out  of  the  way. 
Unless  it  can  be  shewn  that  such  a  warrant  be  contrary 
to  the  provisions  of  the  act  and  the  established  practice,  I 
see  no  reason  for  doubting  its  validity. 

Maule,  J. — The  defendant  does  not  allege  that  he  could 
have  been  taken  earlier  than  he  was,  and  it  could  not  be 
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the  duty  of  the  plaintiff  to  take  a  person  who  was  not  to  be 
found.  There  ought  perhaps  to  be  some  role  respecting 
orders  similar  to  that  referred  to  by  Mr.  Skinner  ;  but  as 
there  is  no  such  a  rule,  I  think  the  proceeding  is  regular. 


Williams,  J. — I  am  of  the  same  opinion.  Mr.  Skinner  t 
argument  shews  that  some  provision  ought,  perhaps,  to  be 
made  by  the  legislature  or  by  a  rule  of  practice.  But 
taking  the  act  as  it  stands,  as  there  is  no  rule  of  practice, 
I  think  the  warrant  regular. 


Talfourd,  J.,  concurred, 


Prisoner  remanded 


ffotember  23. 


Larchin  and  Others  v.  Buckle. 


[In  the  Common  Pleas. 


Coram  Jervis,  C.  J.,  Maule,  J.,  Williams,  •/.,  and 

Talfourd,  J.] 

Where  one  of  1  HIS  was  a  rule  for  judgment  as  in  case  of  a  nonsuit  The 

plaintiflfe  dies,  action  was  commenced  by  three  plaintiffs,  and  the  affidavit 

Stintifimust,  uP°n  wbich  l^e  ru'e  was  obtained  contained  the  names 

if  they  desire  of  the  three  plaintiffs  in  its  title. 

to  bring  that  l 

fact  to  the 

the  CoSTin  Willes  shewed  cause  upon  an  affidavit  similarly  intituled, 

any  proceeding  which  stated  that  one  of  the  plaintiffs  had  died  subsequently 

in  the  cause,  r  ~  J 

enter  a  sag-       to  the  delivery  of  the  declaration.     This  rule  must  be  dis- 

gestion  of  it 

upon  the  roll,    charged,  for  it  was  obtained  upon  an  affidavit  intituled  in  a 

Where, 
therefore,  the 

defendant  obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit,  the  Court  refuted  to  discharge 
it,  except  upon  the  usual  peremptory  undertaking  to  try ;  notwithstanding  the  production  of 
an  affidavit  stating  the  death  of  one  of  the  plaintiffs  subsequently  to  the  delivery  of  the  decla- 
ration. 

That  affidavit  was  intituled  in  the  names  of  all  the  plaintiffs,  both  deceased  and  surviving. 
Scmble,  per  Maule,  J.,  that  it  was  wrongly  intituled. 
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non-existing  cause,  and  if  its  contents  were  false,  no  perjury 
could  be  assigned  upon  it ;  Rex  v.  Cohen  (a).  [  Talfourd,  J. 
— Does  not  the  same  objection  lie  against  the  plaintiffs' 
affidavit?]  At  all  events,  judgment  as  in  case  of  a  nonsuit 
cannot  be  given;  for  a  dead  man  cannot  be  nonsuited. 
[Jervis,  C.  J. — Why  not?]  The  maxim,  contra  non  va- 
lentem  agere  nulla  currit  praescriptio,  would  apply.  Upon 
the  death  of  one  of  several  co-plaintiffs  the  action  abates  at 
common  law,  and  is  not  revived  until  a  suggestion  of  the 
death  is  entered  upon  the  roll.  The  language  of  the  8  &  9 
Wm.  3,  c.  11,8.  7  (£),  makes  the  entry  of  the  suggestion  a 
condition  precedent  to  the  action  being  revived.  The  case 
of  Barnewall  v.  Sutherland  (c),  recently  decided  in  this 
Court,  shews  that  the  cause  cannot  proceed  until  a  sug- 
gestion be  entered.  As  the  cause  is  abated,  the  defendant 
cannot  take  any  step  in  it  in  its  present  state.  If  he  desired 
to  have  it  tried  by  proviso,  he  would  be  obliged  to  take  the 
preliminary  step  of  calling  upon  the  surviving  plaintiffs 
to  carry  in  the  roll  in  order  that  a  suggestion  of  the  death 
might  be  entered ;  Far  v.  Demi  (d) ;  1  Chit  Stat  2,  n.  (*)• 
[Maule,  J. — It  is  clear  that  the  plaintiffs  have  been  guilty  of 
a  default  When  one  of  their  co-plaintiffs  died,  it  was  their 
duty  to  enter  a  suggestion  of  that  fact  upon  the  roll.  They 
are  now  relying  upon  their  own  default]  At  present  there 
is  no  cause  in  Court,  and  the  Court,  therefore,  can  make  no 
rule.  The  statute  says  that  the  cause  is  to  proceed  at  the 
suit  of  the  surviving  plaintiffs ;  it  must,  therefore,  be  intituled 
in  their  names,  and  not  in  that  of  the  original  plaintiffs ;  and, 
consequently,  it  is  no  longer  the  same  cause.     [Maule,  J., 


JL>.     ilia    £*    P, 

1850. 

Larchin 

and  Others 

v. 

Buckle. 


(a)  1  Stark.  511. 

(6)  By  which  it  is  enacted, 
"that  if  there  be  two  or  more 
plaintiffs  or  defendants,  and  one 
or  more  of  them  should  die,  if  the 
cause  of  such  action  shall  survive 
to  the  surviving  plaintiff*  or  plain- 
tiffs, or  against  the  surviving 
defendant  or  defendants,  the  writ 


or  action  shall  not  be  thereby 
abated  ;  but  such  death  being 
suggested  upon  the  record,  the 
action  shall  proceed  at  the  suit  of 
the  surviving  plaintiff  or  plain- 
tiffs against  the  surviving  defend- 
ant or  defendants." 

(c)  Ante,  p.  159- 

{d)  1  Burr.  362. 
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Lahchik 

and  Others 

v. 

Bl'CKLE. 


referred  to  Pinkus  v.  Sturch  (a).  Williams,  J. — Tie  cause 
was  begun  in  the  names  of  three  plaintiffs :  on  the  death  of 
one  of  them  a  suggestion  is  to  be  entered,  and  then  the 
cause  is  to  be  continued  by  the  survivors.  It  is,  however, 
the  same,  and  not  a  different  cause.] 

Fhinn,  in  support  of  the  rule.  There  is  no  evidence 
before  the  Court  of  the  death  of  one  of  the  plaintiffs; 
for  the  affidavit  relied  upon  by  the  plaintiffs  cannot  be 
received.  If  one  of  the  plaintiffs  be  dead,  a  suggestion  of  his 
death  should  be  entered  upon  the  roll ;  which  is  the  proper 
mode  of  bringing  that  fact  to  the  knowledge  of  the  Court 
Even  if  an  affidavit  be  admissible  for  that  purpose,  the 
present  one  cannot  be  read,  for  the  very  statement  which  it 
contains  of  the  plaintiff's  death  shews  that  it  is  wrongly 
intituled. 


Jervis,  C.  J. — In  this  case  the  rule  must  be  discharged; 
but  only  upon  a  peremptory  undertaking  to  try.  At  the 
time  when  the  application  was  made,  there  had  been  a 
default,  and  the  record  was  perfect  It  shewed  that  the 
default  might  be  taken  advantage  of;  and  that  distin- 
guishes the  present  case  from  Pinkus  v.  Sturch.  In  that 
case  there  were  four  defendants,  and  two  had  not  pleaded. 
It  was  necessary,  therefore,  upon  an  application  similar  to  the 
present  one,  to  account  to  the  Court  for  the  imperfection 
which  appeared  upon  the  face  of  the  record ;  and  the  only 
way  of  doing  that  was  by  entering  a  suggestion  ;  for  that  is 
the  only  mode  by  which  the  matter  can  be  regularly  dis- 
puted. A  party  cannot  allege  such  a  matter  by  affidavit 
merely.  If  the  plaintiffs,  after  giving  a  peremptory  under- 
taking, want  to  proceed,  they  must  suggest  the  death  of 
their  co-plaintiff  on  the  record,  and  the  matter  can  then  be 
disputed.  Without  that,  the  Court  is  not  properly  informed 
of  the  death  of  the  party  so  as  to  sustain  the  present 
objection. 

(a)  5  C.  B.  474 :  S.  C.  5  D.  &  L.  515. 
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Maule,  J. — The  principle  of  the  case  of  Pinkus  v. 
Stnrch,  applies  in  this  case.  That  was  an  action  against 
four  defendants,  and  issue  was  joined  as  to  two  of  them,  but 
not  as  to  the  other  two ;  and  when  Mr.  Crompton  moved  for 
judgment  as  in  case  of  a  nonsuit,  the  objection  was  taken  that 
he  could  not  do  so  in  the  then  state  of  the  record.  The 
answer  was  that  two  of  the  defendants  were  dead ;  but  the 
Court  said,  if  so,  you  ought  to  enter  a  suggestion,  in  order 
that  we  may  see  that  issue  has  been  properly  joined;  but  we 
cannot  have  the  facts  stated  upon  affidavit  merely.  The 
Court  will  not  allow  a  person  to  avail  himself  of  the  death 
of  a  party  to  the  cause,  without  entering  a  suggestion. 
Here  the  plaintiff  seeks  to  avail  himself  of  the  fact  of  his 
co-plaintiff  being  dead,  in  order  to  discharge  the  rule  for 
judgment  as  in  case  of  a  nonsuit;  there  the  defendant 
sought  to  allege,  on  affidavit,  the  death  of  both  defendants 
in  order  to  obtain  his  rule.  But  the  principle  is  the  same 
in  both  cases;  and  the  circumstance  that  the  death  was 
relied  upon  in  the  one  case  in  support,  and  in  the  other,  in 
opposition  to  the  application,  does  not  vary  the  principle 
on  which  the  Court  proceeded.  If  the  plaintiffs  think  fit  to 
say  that  their  co-plaintiff  is  dead,  they  must  enter  a  sugges- 
tion to  that  effect.  As  to  their  affidavit,  which  states  that 
fact,  it  is  not  properly  intituled,  and,  therefore,  for  aught 
that  the  Court  can  see,  the  plaintiff  may  be  dead,  or  he 
may  not  If  a  suggestion  were  entered,  the  question  might 
be  raised  and  tried  by  a  jury ;  or  it  might  be  raised  upon 
affidavits  on  a  rule  to  shew  cause  why  a  suggestion  should 
not  be  entered.  In  short,  there  would  then  be  some  way 
of  trying  the  question  ;  here  there  is  none.  The  technical 
grounds  of  our  decision  in  this  case  agree  with  the  merits. 
And  so  it  often  happens;  since  technical  rules  are  made 
for  the  advancement  of  justice.  I,  therefore,  agree  that  this 
rule  ought  not  to  be  discharged,  except  upon  a  peremptory 
undertaking. 


L.  M  £  p. 

1850. 

Larchin 
and  Others 

v. 
Buckle. 


Williams,  J. — I  am  very  glad,  for  the  reasons  assigned 
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by  the  Lord  Chief  Justice  and  my  Brother  Moult,  that 
I  am  enabled  to  escape  from  the  injustice  which  would 
arise  from  adopting  Mr.  fFillei  argument 


Talfourd,  J.,  concurred. 


Rule  accordingly. 


November  23. 


Turner  v.  Barry. 


[In  the  Exchequer  of  Pleas. 


Where  a  debt 
or  demand 
exceeding  201. 
it  sued  for  in 
a  superior 
Court,  and  it 
reduced  below 
that  turn  by 
payments,  the 
defendant  it 
entitled  to 
enter  a  sug- 

Sestion  to 
eprive  the 
plaintiff  of 
costs,  under 
the  County 
Courts'  Act, 
9  &  10  Vict 
c.  95,  s.  129. 


Coram  Pollock,  C.  2?.,  Parke,  B.,  Alder-son,  B.,  and 

Piatt,  B.] 

A  RULE  had  been  obtained  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs  under  the  County  Courts'  Act, 
9  &  10  Vict  c.  95,  s.  129. 

It  appeared  upon  the  affidavits  that  the  action  was  in 
debt  for  46/1 ;  that  the  defendant  pleaded,  inter  alia,  pay- 
ment, and  at  the  trial  partially  succeeded  on  that  issue,  and 
reduced  the  plaintiff's  claim  to  16/1  9*.  \a\,  for  which  sum 
a  verdict  was  entered.  The  affidavit  shewed  that  the  cause 
of  action  arose  within  the  jurisdiction  of  a  County  Court, 
and  negatived  the  exceptions  of  the  128th  section. 

Griffits  shewed  cause.  The  question  is  whether,  when 
a  plaintiff  sues  for  more  than  202.,  but  the  defendant  at  the 
trial  reduces  the  claim  to  a  sum  below  that  amount  by 
proving  payments,  the  plaintiff  can  be  deprived  of  costs 
under  the  129th  section  of  the  County  Courts'  Act,  9  &  10 
Vict  c.  95.  That  section  enacts,  that  if  an  action  is 
commenced  in  a  superior  Court,  for  any  cause  "  for  which  a 
plaint  might  have  been  entered  in"  the  County  Court,  if  the 
verdict  is  for  a  sum  under  20/1  in  an  action  of  contract,  the 
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L.  Af.  fr  P. 
1850. 


Barry. 


plaintiff  shall  recover  no  costs ;  so  that  the  test  by  which 
this  question  is  to  be  tried  is,  whether  the  plaintiff  could  _ 
have  entered  a  plaint  in  the  County  Court  But  he  could  n  ». 
not  have  done  that  without  waiving  a  portion  of  his  de- 
mand. The  jurisdiction  of  that  Court  is,  by  sect  58, 
limited  to  actions  where  "  the  debt  or  damage  claimed  is 
not  more  than  20/1,  whether  on  balance  of  account  or  other- 
wise." The  present  claim  was  more  than  20/1  In  Harsant 
v.  Larkin  (a),  which  was  decided  upon  the  Rochester 
Court  of  Requests'  Acts,  22  Geo.  3,  c.  27,  and  48  Geo.  3, 
c  51,  the  Court  held  that  where  the  original  sum  was 
reduced  by  payment,  so  that  the  verdict  in  the  superior 
Court  was  for  an  amount  under  5/1, — the  extent  of  claim 
over  which  the  inferior  Court  had  jurisdiction,-— the  defend- 
ant was  not  entitled  to  a  suggestion.  [Pollock,  C.  B. — That 
case  was  decided  upon  the  particular  provisions  of  those 
acts.  By  sect  13  of  the  latter  act,  the  Rochester  Court 
had  no  jurisdiction  where  the  sum  claimed  was  "the  balance 
of  an  account  or  demand  originally  exceeding  5/1"  Parke, 
B. — The  distinction  in  the  decisions  on  the  old  Court  of 
Requests'  Acts  has  generally  been  between  cases  where  the 
plaintiff's  claim  was  reduced  by  set-off,  and  those  in  which 
it  was  reduced  by  payment]  In  putting  a  construction  on 
the  words  "  balance  of  account  or  otherwise,"  the  intention 
of  the  act  must  be  borne  in  view.  Had  the  Judge  of  a 
County  Court  adjudicated  on  this  claim,  he  must  have 
entertained  a  question  relating  to  a  larger  sum  than  20/1 ; 
since  he  must  have  tried  first  the  plaintiff's  claim  to  the 
extent  of  46/1,  and  then  the  defendant's  payments.  [Pol- 
lock, C.  B. — According  to  your  argument,  if  there  had  once 
been  a  debt  of  100/1,  and  the  debtor  had  made  nine  pay- 
ments of  10/1  each,  the  creditor  might  sue  for  the  remaining 
1  Oi  in  a  superior  Court]  That  would  be  so;  unless  a 
balance  had  been  struck  between  the  parties  so  as  to  re- 
duce the  plaintiff's  claim  to  10/.     In  the  present  case,  the 


(a)  7  Moore,  68 ;  S.  C.  3  B.  &  B.  257. 


Barry. 
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rohnu  j.      plaintiff  was  obliged  to  prove  a  claim  to  a  larger  amount 
— —-— - —  than  20£ ;  that  forms  the  true  criterion  whether  the  case 

Turner 

v.  is  within  the  jurisdiction  of  the  County  Court     In  Wood- 

hams  v.  Newman  (a),  it  was  held  that  where  a  debt, 
originally  exceeding  20£,  was  reduced  by  a  set-off  below 
that  sum,  the  defendant  was  not  entitled  to  enter  a  sugges- 
tion. In  McCoUam  v.  Carr  (i),  where  a  debt  above  40*. 
was  reduced  by  payments  to  an  amount  within  that  sum ; 
on  a  motion  for  a  suggestion  Eyre,  C.  J.,  said,  "  Is  there 
any  case  where  the  ultimate  balance  of  an  account  only 
being  under  40*.  the  Court  has  allowed  a  suggestion?  I 
should  pause  upon  such  a  case,  since  the  most  intricate 
point  in  accounts  between  merchant  and  merchant  might 
by  this  means  come  to  be  decided  before  a  County  Court 
It  seems  to  me  that  the  original  demand  ought  to  be  under 
40$.*  [Alderson,  B. — Is  not  the  true  test,  what  is  the 
debt?  What,  then,  would  have  been  recoverable  by  the 
plaintiff  upon  an  issue  joined  on  the  old  plea  of  nil  debet? 
Would  it  not  have  been  the  sum  of  162.  9*.  Id.  ?  Parke,  R. 
— The  real  debt  due  was  the  amount  which  remained  after 
deducting  the  sum  paid.  The  meaning  of  "balance  of 
account"  was  explained  by  Maule,  J.,  in  Wbodhams  v. 
Newman:  "Those  words,  I  conceive,"  he  says,  "mean 
this — suppose  a  claim  to  be  preferred  in  the  County 
Court  for  a  sum  below  20/.,  and  it  appears  that  the  debt 
originally  exceeded  20/.,  but  has  been  reduced  by  payment 
or  otherwise  before  action  brought,  the  defendant  shall 
not  be  entitled  to  say  that  the  case  is  without  the  juris- 
diction of  the  County  Court,  because  the  debt  originally 
exceeded  20/."  (c).  The  distinction  in  this  respect  between 
payment  and  set-off  is  also  shewn  by  my  Brother  CoUman 
in  the  same  case.] 

(a)  6  D.  &  L.  683 ;  S.  C.  7  C.  vations  on  this  case  in  Clark  v. 

B.   654.     See    also  Beswick  v.  Askew,  8  East,  28,  30.    See  also 

Capper,  7  C.  B.  669.  Bateman  v.  Smith,  14  East,  301. 

(fi)  1  B.  &  P.  223.    See,  how-         (c)  7  C.  B.  667. 
ever,  Lord  EUenborougVs  obser- 
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OyMaUey^  in  support  of  the  rule,  was  not  called  on. 

Pollock,  C.  B. — I  think  that  in  this  case  the  County 
Court  clearly  would  have  had  jurisdiction.  Even  where  an 
account  has  been  stated  between  the  parties,  it  may  become 
necessary  to  go  into  the  whole  account  to  see  that  it  has 
not  been  falsified  or  surcharged  by  either  party.  "  Balance 
of  account"  must  mean  "  balance  of  account  on  investiga- 
tion." 
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Parke,  B. — I  am  of  the  same  opinion.  The  County 
Court  must  at  times  go  into  amounts  above  20£  Suppose 
a  plaintiff  sues  on  a  promissory  note  for  20/.,  and  the  de- 
fendant at  the  trial  proves  that  he  has  paid  the  plaintiff 
lOOOi,  it  must  be  competent  for  the  plaintiff,  in  answer,  to 
shew  that  that  sum  was  paid  on  an  old  account 

Alder8on,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 


Fazakerlet  v.  Rogerson. 


[Bail  Court     Coram  Patteson,  J.] 


November  23, 
25. 


1  HIS  was  a  rule  to  shew  cause  why  the  Master  should  The  plaintiff 
not  review  his  taxation  of  the  defendant's  costs.  the  trial  on  a 

The  following  facts  appeared  upon  the  affidavits.     The  JJ^JJJJjSed 
declaration  was  in  case,  and  contained  three  counts.     The  him  to  a  to. 
first  alleged  that  the  defendant  was  tenant  to  the  plaintiff  of  minal  damages. 

The  defendant 
succeeded  on 
all  the  other  issues.  On  taxation  of  costs,  the  Master  allowed  the  defendant  the  costs  of  the 
special  jury  obtained  by  the  plaintiff,  on  the  ground  that  the  plaintiff  could  not  have  obtained  a 
special  jury  if  tbe  issue  on  which  he  succeeded  had  been  the  only  one  to  be  tried ;  and  the  fees 
paid  to  counsel  with  the  briefs,  on  the  ground  that  they  were  moderate,  and  such  as  would  hare 
teen  allowed,  if  the  issue  on  which  the  plaintiff  had  succeeded  had  not  been  to  be  tried.  The 
Court  refused  to  order  the  Master  to  review  his  taxation. 
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Volume  /.      a  certain  farm,  and  assigned  five  breaches  of  different  cus- 

"r ' —  toms  of  the  country  of  cultivating  farms,  the  fifth  breach 

Fazake&ley        m  J  ... 

v.  being  for  having  more  land  in  tillage  in  one  year  than 

he  ought  to  have  had.  The  second  count  was  for  waste, 
for  converting  an  ancient  meadow  and  pasture  into  tillage; 
and  the  third  count  was  in  trover  for  wheat  and  oats.  The 
defendant  pleaded  not  guilty  to  the  whole  declaration; 
traversed  the  customs  alleged  in  the  first,  second,  third,  and 
fourth  breaches  in  the  first  count ;  and  pleaded,  to  the  second 
count,  that  the  meadow  was  not  an  ancient  meadow,  and  to  the 
third  count,  not  possessed.  The  plaintiff  obtained  a  special 
jury.  At  the  trial,  which  took  place  at  the  last  Spring 
Assizes  at  Liverpool,  the  jury  found  for  the  plaintiff,  with 
1*.  damages  upon  the  issue  on  the  fifth  breach  in  the  first 
count ;  and  for  the  defendant  on  all  the  other  issues.  On 
the  taxation  of  costs,  the  Master  allowed  the  defendant  the 
costs  of  the  special  jury,  and  the  whole  of  the  fees  which 
he  had  paid  with  briefs  to  counsel  (a).  The  latter  were 
allowed,  on  the  ground  that  the  briefs  related  almost 
entirely  to  the  issues  on  which  the  defendant  succeeded, 
and  that  the  fees  were  such  as  would  have  been  allowed  if 
they  had  been  the  only  issues  to  be  tried.  The  costs  of  the 
special  jury  were  allowed,  on  the  ground  that  the  defendant 
succeeded  on  all  the  issues  on  which  a  special  jury  could 
have  been  obtained. 

H.  Hill  shewed  cause.  It  will  scarcely  be  contended  that 
the  Master  was  not  justified  in  allowing  some  part,  at 
least,  of  the  fees  with  the  briefs  to  counsel ;  if  so,  the 
objection  is  pointed  at  the  exercise  of  the  Master's  dis- 
cretion, with  which  the  Court  will  not  interfere.  It  is 
only  when  the  Master  proceeds  on  a  wrong  principle  in  his 
taxation,  that  the  Court  interposes  to  review  it.  Here  it 
appears  that  the  fees  given  were  on  so  moderate  a  scale, 

(a;  Other  items  were  objected  to,  bat  they  turned  out  on  inquiry 
to  be  perfectly  correct. 
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that  had  there  been  no  other  issues  in  the  action  than  those     L.  M.  &  P. 

on  which  the  defendant  succeeded,  the  Master  would  have  ■— - — 

allowed  the  same  amount     As  regards  the  costs  of  the  v. 

special  jury,  the  defendant  having  succeeded  on  the  only 
issues  on  which  a  special  jury  was  obtainable,  was  entitled 
to  them,  as  he  was  to  any  other  class  of  costs  exclusively 
applicable  to  the  issues  on  which  he  succeeded* 

Atherton,  in  support  of  the  rule.  Although  the  plaintiff 
recovered  only  1«.  damages,  and  therefore,  under  Lord 
Denmaris  Act  was  not  entitled  to  the  general  costs  of  the 
cause,  the  defendant  is  not  thereby  placed  in  a  more 
favorable  position ;  and  his  right  to  costs  is  the  same  as  if 
the  plaintiff  had  recovered  substantial  damages,  in  which 
case  the  defendant  is  only  entitled  to  such  costs  as  are 
exclusively  applicable  to  the  issues  on  which  he  has  sue* 
ceeded.  Here,  some  part  of  the  costs,  both  of  the  special 
jury  and  of  the  counsel's  fees,  must  have  been  applicable  also 
to  the  issues  on  which  the  plaintiff  succeeded* 

Cur.  adv.  vult. 

Patte80K,  J. — The  only  doubt  that  I  entertained  was, 
as  to  the  Master  having  allowed  the  whole  of  the  fees  paid 
by  the  defendant  on  the  briefs  to  counsel,  and  the  costs  of 
the  special  jury ;  but  I  find  that  where  a  plaintiff  succeeds 
on  a  very  small  part  of  the  whole  cause  of  action  and  the 
defendant  on  the  far  larger  part,  the  practice  is  to  consider 
the  defendant  as  entitled  to  such  portion  of  the  costs  appli- 
cable to  the  issues  on  which  he  has  succeeded,  as  would 
have  been  allowed  to  him,  if  they  had  been  the  only  issues 
in  the  action. 

The  rule  as  laid  down  in  the  argument  is  clear,  and  I 
fully  assent  to  it,  that  where  the  defendant  succeeds  on  part 
of  the  issues,  but  the  plaintiff  obtains  a  verdict,  the  defendant 
is  entitled  only  to  such  costs  as  are  exclusively  applicable  to 
the  issues  on  which  he  succeeds;  and  that,  although  the 

vol.  i.  c  c  c  l.  m.  &  p. 
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plaintiff  may  not  be  entitled  to  the  general  costs  of  the 
cause,  having  recovered  only  1«.  damages,  the  question  m 
regards  what  costs  are  to  be  allowed  to  the  defendant,  must 
be  considered  as  if  the  plaintiff  had  obtained  substantial 
damages. 

The  question  then  comes  to  this,  is  it  possible  to  divide  the 
amount  of  counsel's  fees,  and  the  like,  where  the  defendant 
succeeds  on  so  large  a  part  of  the  case  ?  It  is  obviously 
very  difficult  to  say  that  the  defendant  is  to  be  allowed  a 
certain  amount  for  fees  to  counsel  if  the  fees  paid  be  larger 
and  yet  that  the  same  amount  is  not  to  be  allowed  if  it 
happens  that  they  are  the  whole  fees  paid*  I  think  that  it 
must  be  left  to  the  Blaster  to  exercise  the  discretion  which 
is  undoubtedly  vested  in  him,  of  fixing  the  amount  of  fees 
proper  to  be  allowed;  and  as  I  do  not  see  any  ground  far 
holding  that  in  the  present  instance,  he  has  wrongly  exer- 
cised this  discretion,  the  rule  must  be  dischaiged,  and  as  is 
usual  in  such  cases,  must  be  dischaiged  with  costs. 


Rule  discharged  accordingly. 


November  25. 


Atlwabd  v.  Garbett. 


[In  the  Common  Pleas. 


Upon  an  issue 
of  nul  tiel 
record,  the 
Court  refused 
to  give  judg- 
ment, where 
the  dies  datus 
clause  was 
omitted  from 
the  record. 


Coram  Jervis,  C  J.,  Williams,  J.9  and  Talfourd,  J.] 

-DEBT  upon  a  judgment  for  24i  5s.  <kL  recovered  in  this 
Court 

Plea,  nul  tiel  record. 

Replication,  that  there  is  a  record,  &c  "  And  this  the 
plaintiff  is  ready  to  verify  by  the  said  record,  where  and  in 
such  manner  as  the  Court  shall  order,  direct,  and  appoint 
And  he  prays  that  the  said  record  may  be  seen  and  in- 
spected by  the  Court  now  here." 
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Bramwell  moved  for  judgment  *"%¥***  R 

#  Aylward 

Master  CanceUor  stated,  that  the  record  in  the  former  v. 


action  was  in  Court,  but  objected  that  no  day  was  named 
on  the  present  record  for  hearing  judgment  (a). 

Bramwell  The  "  dies  datus"  clause  is  no  part  of  the 
pleadings.  The  replication  concludes  with  the  prayer  of 
inspection;  and  the  words  which  follow  in  the  common 
form — viz.,  "  but  because,"  &a  "  a  day  is  therefore  given" — 
is  the  statement  of  the  Court,  and  not  of  the  plaintiff.  It  is, 
in  fact,  a  continuance;  and  has,  therefore,  been  properly 
omitted,  as  continuances  have  been  abolished  by  Reg.  Gen. 
Hil.  Term,  4  Wm.  4,  II.,  r.  2  (b).  [Jervis,  C.  J. — Suppose 
an  action  for  goods  sold  and  delivered ;  plea,  judgment  re- 
covered; replication,  nul  tiel  record :  would  not  the  plaintiff 
be  entitled  to  require  that  the  defendant  should  name  a 
day  for  bringing  in  the  record?]  That  is  admitted;  but 
there  is  no  necessity  for  making  an  entry  to  that  effect  upon 
the  record.  [Jertris,  C.  J. — If  the  pleadings  were  ore  tenus, 
the  matter  would  stand  thus:  the  plaintiff  would  say  he 
had  recovered  a  judgment;  the  defendant  would  answer, 
No,  you  did  not;  upon  which  the  Court  would  say,  Bring 
the  record  into  Court  on  Monday  next  Whose  duty  is  it 
to  put  that  upon  the  record?]  It  is  not  the  duty  of  any 
one,  as  continuances  have  been  abolished.  \Jervis9  C.  J., 
referred  to  1  JFms.  Sound.  92,  n.  (3).  WiUiams,  J. — 
The  dies  datus  clause  is  not  a  continuance.]  The  omis- 
sion, at  all  events,  is  merely  an  irregularity,  into  which  the 
Court  cannot  now  inquire.  Like  the  omission  to  give  a 
notice  of  trial,  it  may  be  the  subject  of  a  motion  hereafter 

(a)  The  plaintiff  had  duly  ob-  vicecomes  non  misit  breve,  or 
tained  and  served  a  rule  for  judg-  otherwise,  shall  be  made  upon 
ment  any  record  or  roll  whatever,  or  in 

(b)  That  rule  provides,  that "  no  the  pleadings,  except  the  urate 
entry  of  continuances  by  way  of  ponitur  in  respectu,  which  is  to 
imparlance,  curia  advisari  vult,  be  retained." 

c  c  c  2 


Garrett. 
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if  the  defendant  should  be  aggrieved  thereby;  bat  it  is 
submitted  that  the  cause  is  now  regularly  before  the  Court 
for  trial ;  and  they  can  no  more  inquire  whether  notice  of 
the  trial  has  been  given  to  the  defendant,  than  a  Judge  at 
nisi  prius  can  enter  upon  the  question  whether  the  notice 
of  trial  was  regularly  given  in  any  cause  before  him. 


Jervk,  C.  J. — The  Court  are  of  opinion  that  they  cannot 
give  judgment  upon  this  record  in  its  present  form.  The 
practice  is  laid  down  in  Mr.  Chithf*  edition  of  ArchbokTs 
Practice  (a)  as  follows :  "  On  a  record  of  the  same  Court 
being  pleaded,  when  the  plaintiff  replies  nul  tiel  record,  or 
when  he  replies  to  a  plea  of  nul  tiel  record,  he  concludes 
his  replication  that  the  record  may  be  inspected ;  and  a  day 
in  Court  is  accordingly  given  to  the  parties  for  that  purpose. 
As  this  completes  the  pleadings,  you  may  make  up  the 
issue  and  deliver  it  as  in  ordinary  cases."  We  think  we 
are  bound  by  the  practice  as  there  stated ;  and  that  such  is 
a  correct  account  of  the  practice  is  clear  from  a  manuscript 
case  which  has  been  handed  us  by  the  Master  (&),  and 
which  occurred  since  the  making  of  the  rule  for  abolishing 
continuances.  There  it  was  incumbent  on  the  defendant 
to  produce  the  record,  and  the  Court  made  an  order  that 
the  day  for  its  production  should  be  continued  to  a  future 
day.  This  is  a  mere  experiment,  in  contradiction  of  the 
authorities  upon  the  point 


(a)  Page  838,  8th  ed. 

(b)  The  following  is  a  copy  of 
the  case  referred  to.  It  is  taken 
from  a  MS.  book  of  Mr.  Tootell, 
of  the  Common  Pleas  Rule  Office. 

"  Upon  reading  the  record  of 
the  issues  of  nul  tiel  record  in 
this  cause  and  the  affidavit  of 
J.  L.,  and  on  hearing  counsel  on 
behalf  of  tbe  plaintiff,  it  is  ordered, 
that  tbe  day  for  the  production 


Judgment  refused. 

by  the  defendant  of  the  record  of 
the  writ  on  the  said  issue  men- 
tioned, he  continued  to  Monday, 
the  31  st  of  January  inst,;  and 
that  the  record  of  the  said  issue 
be  amended  accordingly. 

"  The  affidavit  to  ground  this 
application  stated  a  summons 
pending  to  set  aside  the  issue,  at 
a  reason  for  the  non-production 
on  the  day  first  given." 
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Coleman  v.  Foster.  November  25. 


[In  the  Common  Pleas. 


Coram  Jervis,  C.  J.,  Williams,  J.9  and  Talfourd,  J.] 

1  HIS  was  a  rule  calling  upon  the  defendant  to  shew  The  plaintiff 

cause   why  the  declaration   should   not  be   amended   by  in  London 

changing  the  venue  from  Surrey  to  Middlesex,  the  plaintiff  j^j^jjf  ^Jj 

undertaking  to  give  material  evidence  in  the  latter  county,  material  evi- 

The    following    facts    appeared    upon   the   affidavit  in  The  defendant 

support  of  the  rule.     The  action  was  brought  to  recover  ^"tle  county 

260£  for  (roods  sold  and  delivered,  and  work  done,  at  the  wbere  *Je  . 

0  9  cause  of  action 

house  of  the  defendant  situate  at  Reigate,  Surrey.     The  arose,  the 

venue   was  laid  in   London,   under  the   belief  that    the  the  plaintiff/ 

plaintiff  could  give  material  evidence  there,  and  had  been  ^JJjJJf  ^ 

changed  by  the  defendant  to  Surrey  upon  the  common  amend  the 

affidavit     The  plaintiff  carried  on  business  as  an  uphol-  by  changing 

sterer  in  Curzon  Street,  Middlesex,  and  Bouverie  Street,  a  county  in 

in  the  City  of  London.   The  defendant  resided  at  Worthing,  m^t^l>M 

Sussex.     The  plaintiff's  witnesses  resided  in  Middlesex  and  undertako  to 

London ;  and  the  affidavit  stated  that  it  would  be  incon-  evidence, 

venient  to  take  them  to  Surrey  for  the  triaL     The  order*  M  th|£  ^JJJk 

for  the  goods  had  been  given  chiefly  in  Curzon  Street  «*» » »«?»f^«i 

The  material  evidence  which  the  plaintiff  believed  he  could  venue,  quoad 

give  in  London  was,  that  of  payments  in  the  office  of  the  right  to  change 

Law  Life  Assurance  Society  in  Fleet  Street;  but  he  had  ^^^ 

discovered,  since  the  delivery  of  the  declaration,  that  part  davit 
of  that  office  was  situated  in  London  and  part  in  Middlesex, 
and  that,  therefore,  he  could  not  safely  give  the  necessary 
undertaking  in  order  to  bring  back  the  venue  to  the  place 
where  it  had  been  originally  laid.  He  was  ready,  however, 
to  undertake  to  give  material  evidence  in  Middlesex.  The 
present  rule  was  obtained  before  the  defendant  had  pleaded. 
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*!««/'  WHk*  shewed  cause.     As  this  is  not  an  applicati 

- —  brine  back  die  venue,  but  to  change  it  to  a  different 

CoLWIiu       .7°.  ,  .         .  .     .5, 

».  it  is  incumbent  upon  the  plaintiff  to  anew  some  s 

°"?*"'  reason  for  the  interference  of  the  Court.  And  tl 
has  not  done ;  for  he  merely  states  that  he  original! 
the  venue  in  a  place  to  which  he  is  unable  to  bring  it 
and  that  it  would  be  inconvenient  to  him  to  lak 
witnesses  to  the  county  where  the  venue  is  now  laid, 
was  at  liberty  to  lay  the  venue  where  he  pleased  i: 
first  instance ;  and  his  failure  to  lay  it  in  the  place  i 
was  most  advantageous  to  him,  gives  him  no  claim  t 
assistance  of  the  Court  The  application,  besides,  has 
made  too  soon ;  for  nntil  the  defendant  has  pleadei 
cannot  tell  whether  any  of  the  witnesses  whose  attenc 
in  Surrey  is  alleged  to  be  inconvenient,  will  be  requir 
the  trial 

Couch,  in  support  of  the  rule.  The  ground  o1 
present  application  is,  not  that  circumstances  have  a 
since  declaring  which  make  a  change  of  venue  expec 
but  that  the  venue  was  originally  laid  in  London  by  mis 
In  such  a  case  the  Court  will  interpose  and  enable 
plaintiff  to  rectify  his  mistake.  And  it  is  unnecessai 
wait  until  plea  pleaded.  In  Rivet  v.  Cholmondley  (a) 
Court  suffered  the  plaintiff  to  amend  the  venue  aftei 
defendant  had  changed  it  upon  the  common  affidavit. 
2  Chit.  Archb.  p.  1172,  (8th  ed.),  after  stating  that 
plaintiff  may  change  the  venue  upon  stating  to  the  C 
or  Judge,  any  reasonable  ground  for  the  application, 
said;  "and  this  even  after  plea  pleaded  and  issue  joii 
The  inference  from  that  passage  is,  that  if  the  venne 
be  changed  alter  plea  pleaded,  a  fortiori  may  it  be  chai 
before. 

Jervis,  C.  J.— My  Brother  MauU  stated,  when 

(a)  2  Stra.  1202. 
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rule  was  granted,  that  he  has  frequently  made  similar 
orders  at  Chambers;  and  I  think  that  it  should  be  made 
absolute.  The  plaintiff  has  an  absolute  control  over  the 
venue,  subject  to  the  defendant's  right  to  change  it  upon 
the  common  affidavit.  If  the  plaintiff  makes  a  mistake  in 
laying  it  in  a  wrong  place,  I  think  he  should  be  allowed  to 
correct  it  The  venue  as  changed,  however,  is  subject  to 
the  rule  that  the  defendant  may  change  it  to  the  county 
where  the  cause  of  action  arose;  it  is,  in  fact,  just  the 
same  as  if  it  were  the  original  venue.  The  rule  must  be 
made  absolute,  but  it  must  be  on  payment  of  costs. 


Per  Curiam. 
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Rule  accordingly. 


Callander  v.  Howard. 


November  25. 


[In  the  Common  Pleas. 


Coram  Jervis,  C.  J.9  Williams,  J.,  and  Talfourd,  J.~\ 
ASSUMPSIT.     The  declaration  contained  five  counts;  Where  a  plain- 

tiff  succeeds 

the  first  three  of  which  were  upon  bills  of  exchange  drawn  upon  all  the 
upon  and  accepted  by  the  defendant ;  the  fourth  for  goods  {^2^  u!£n 
sold  and  delivered,  money  paid,  and  interest ;  and  the  last  &  4emnrref 

*  *  *     ^  gomg  to  the 

upon  an  account  stated.  whole  cause 

The  defendant  pleaded  sixteen  pleas:   four  of  which  is  entitled, 
were  to  the  firet  count,  four  to  the  second,  three  to  the  ^^j,**1®  16 
third,  one  to  the  last  two  counts,  and  four  to  the  whole  »•  5»  t0,^e 

costs  of  the 

declaration.     Upon  all  the   pleas,  except    the   fifteenth,  issues  of  fact 

issues  of  fact  were  taken;  and  these  were  tried  at  the  rati0n con- 
tained five 

counts,  to 
which  the  defendant  pleaded  sixteen  pleas.  To  one  of  these,  which  was  to  the  whole  declaration, 
the  plaintiff  demurred,  and  judgment  was  given  against  him.    Upon  the  other  fifteen  pleas  issue 
was  joined,  and  a  verdict  was  round  for  the  plaintiff  upon  all  the  issues.    Held,  that  the  plaintiff 
was  entitled,  under  the  Statute  of  Anne,  to  the  costs  of  those  issues. 


Callandeh 
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sittings  in  London,  after  Michaelmas  Term,  184 
were  all  found  for  the  plaintiff.  To  the  fifteenth 
which  was  pleaded  to  the  whole  declaration,  the  p 
demurred;  the  demurrer  was  argued  in  Trinity  Ter 
and  the  Court  in  the  sittings  in  banco  after  that  Ten 
judgment  for  the  defendant  (a). 

Upon  the  taxation  of  coats,  the  plaintiff  claimed  th 
of  the  fifteen  issues  which  had  been  found  for  him. 
Master,  however,  refused  to  allow  him  any  costs,  and  a 
the  defendant  the  general  coats  of  the  cause,  exi 
of  his  costs  of  tbe  issues  offset. 

WiUet,  on  a  former  day  in  this  Term,  obtained  i 
calling  upon  the  defendant  to  shew  cause  why  the  1 
should  not  review  bis  taxation. 

Gray  shewed  cause.  The  question  is,  whethi 
plaintiff,  having  failed  upon  the  demurrer,  is  emit 
the  costs  of  the  issues  of  fact,  upon  all  of  which  I 
succeeded.  The  authorities,  both  old  and  recent, 
the  point,  are  conflicting.  In  Yale*  v.  Gun  (o),  the  I 
point  of  date,  there  was  a  demurrer  and  an  issue  of  fat 
this  Court  held,  that  the  plaintiff,  failing  upon  the  den: 
was  yet  entitled  to  the  costs  of  the  issue.  In  Co, 
Sayer  (e),  which  was  decided  a  few  years  later,  the 
of  Queen's  Bench  refused,  under  similar  circumstam 
allow  the  plaintiff  the  costs  of  the  issue  of  fact.  In  2 
Higginton  (d),  both  those  cases,  as  well  as  many  othe 
so  immediately  bearing  upon  the  question,  were  rev 
by  tbe  Court  of  Queen's  Bench,  who  came  to  the 
elusion  that  Cooke  v.  Sayer  was  not  a  satisfactory  do 
and  adopted  the  ruling  in  Yatet  v.  Gun.  The 
however,  finally  came  before  the  Exchequer  in  Partri 


(a)  Sm  ante,  p.  562.  (e)  3  Butt.  753;  S.C.  3  Will.  8. 

(b)  Barniii,  Ml.  (rf)  5  A.  &  E.  83 ;  8.  C.  6  N.  &  ! 
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Gardner  (a) ;  and  Howell  v.  Rodbard  (b) ;  and  that  Court     L- **-  |r  P. 

felt  themselves  bound  to  overrule  Bird  v.  Higginson.     The    c     

ground  of  their  decision  is,  that  the   plaintiff's  right  to  »• 

recover  costs  can  be  derived  only  from  the   Statute  of 
Gloucester,  (6  Edw.  1,  c  1),  or  the  4  Ann.  c  16;  but  that 
he  is  not  entitled  to  them  under  the  former,  as  he  has  not 
recovered  damages,  nor  under  the  latter,  as  it  provides,  not 
for  the  case  of  a  plaintiff  succeeding  upon  all  the  issues  in 
fact,  but  only  for  the  event  of  his  succeeding  upon  some 
of  such  issues.     [Williams,  J. — Is   it  not  strange  that  a 
plaintiff  should  be  in  a  better  condition  if  he  succeeds 
partially  than  if  he  succeeds  entirely  ?    Jervis,  C.  J. — The 
case  of  Clarke  v.  AUatt(c),  which  was  decided  in  this 
Court,  was  not  cited  in   the   Exchequer.     That  Court, 
also,  does  not  appear  to  have  adverted  to  the  terms  of  the 
Statute  of  Anne.]     The  Court  of  Exchequer,  in  Partridge 
v.  Gardner,  and  Howell  v.  Rodbard,  relied  chiefly  on  a  class 
of  cases  of  which  Richmond  v.  Johnson  (d)  is  the  principal 
There,  all  the  issues  were  issues  of  fact,  and  they  were  all 
found    for    the    plaintiff.     The   Judge,   however,   having 
certified  under  the  stat  43  Eliz.  c.  6,  to  deprive  him  of 
costs,  the  question  arose  whether  he  was  not  entitled  to 
them  under  the  Statute  of  Anne.     Lord  Ellenborough  said, 
"  That  statute"  (the  Statute  of  Anne)  "  meant  to  give  an 
advantage    to  a  defendant  of  pleading   several  matters; 
though  in  so  doing  it  provided  that  such  privilege  should 
not  be  exercised  vexatiously  to  the  plaintiff:  therefore  it 
says  that  if  any  issue  shall  be  found  for  the  plaintiff,  he 
shall  have  costs,  &c  unless,  &c.  by  which  I  understand, 
that  if  any  one  or  more  of  several  issues  be  found  for  the 
plaintiff,  the  rest  being  found  for  the  defendant,  the  plain- 
tiff shall  have  his  costs  of  those  pleas  found  for  him,  unless 
the  Judge  shall  certify,  &c     This  was  to  check  a  super- 
fluity of  pleading;   and   was  necessary  to  be  introduced 

(a)  4  Exch.   303 ;  S.  C.  7  D.  (c)  4  C.  B.  335. 
&  L.  106.  (*  7  East,  583,  6. 

(b)  Id  309  ;  S.  C.  ante,  p.  547- 
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where  any  one  bar  was  found  for  the  defendant,  which 
would  give  him  the  general  costs  of  the  cause,  except  far 
this  provision :  but  where  all  the  issues  were  found  for  the 
plaintiff,  he  did  not  want  any  new  provision  to  give  him 
the  costs  of  the  pleadings.  And  this  shews  that  the 
Statute  of  Anne  was  not  meant  to  apply  to  such  a  case." 
It  certainly  appears  hard,  that  if  a  plaintiff  foils  upon  one 
of  sixteen  issues,  and  succeeds  upon  the  rest,  he  should  have 
the  costs  of  these,  but  that  if  he  does  not  foil  upon  any,  he 
should  not  be  entitled  to  any  costs ;  but  that  is  the  effect  of 
Richmond  v.  Johnson  (a).  The  question,  after  all,  tun* 
upon  the  construction  of  the  statute  of  4  Ann.  a  16,  s.  5  (6)> 
The  words  "  if  a  verdict  shall  be  found  upon  any  issue" 
must  apply  only  to  issues  of  fact;  for  an  issue  in  law  has,  in 
the  earlier  part  of  the  section,  been  termed  "  a  demurrer;* 
and  as  the  plaintiff  has  not  got  a  verdict  "  upon  any  issue," 
— that  is,  upon  any  one  or  more  of  several  issues  of  feet,— 
costs  cannot  be  given  to  him.  [Jervis,  C.  J. — The  word 
"  verdict'9  is  satisfied  by  understanding  it  as  the  verdict  of 
a  jury  upon  an  issue  of  feet,  and  as  the  judgment  of  the 
Court  upon  a  demurrer.]  The  language  of  the  act  is, 
perhaps,  not  very  clear;  but  the  employment  of  the  word 
"  demurrer,"  when  an  issue  of  law  is  intended,  shews  that 
"verdict"  means  the  finding  upon  an  issue  of  fact  [WU- 
liams,  J. — What  do  you  understand  by  the  word  "  costs?*] 
The  costs  of  the  issue.  \WiUiams9  J. — Then  why  not 
ascertain  what  issues  have  been  found  for  the  plaintiff  and 
what  for  the  defendant,  and  give  the  costs  upon  each? 


(a)  7  East,  583. 

(o)  The  4th  section  enables  a 
defendant,  with  the  leave  of  the 
Court,  to  plead  several  matters; 
and  the  fifth  provides,  "that  if 
such  matter  shall,  upon  demurrer 
joined,  be  judged  insufficient,  the 
costs  shall  be  given  at  the  dis- 
cretion of  the  Court ;  or  if  a  ver- 
dict shall  be  found  upon  any  issue 


in  the  said  cause  for  the  plaintiff 
or  demandant,  costs  shall  also  be 
given  in  like  manner,  unless  the 
Judge  who  tried  the  said  issue 
shall  certify  that  the  defendant, 
or  tenant,  or  plaintiff  in  rcplerin, 
had  probable  cause  to  plead  such 
matter  which,  upon  the  said  issue, 
shall  be  found  against  him." 


Howard. 
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Thus,  if  the  plaintiff  succeeds  upon  the  first  issue,  he  is     ^J%]t  p* 

entitled  to  the  costs  of  it ;  so,  if  he  succeeds  upon  the  — ' — 

•  11     Callandb* 
second ;  and  so  on.     If  he  succeeds  upon  all,  he  is  entitled     _  «. 

to  the  costs  of  all.]     Richmond  v.  Johnson  shews  that,  in 

that  case,  he  is  not  entitled  to  any,  under  the  Statute  of 

Anne.     [WUHams,  J. — That  statute  applies  only  to  cases 

where   the  defendant  obtains  judgment  upon  the  whole 

record ;  where,  therefore,  but  for  the  Statute  of  Anne,  the 

plaintiff  would  not  be  entitled  to  costs.     If   that  be  its 

true  construction,  this  case  and  Bird  v.  ERgginson  (a)  are 

altogether  distinguishable  from  Richmond  v.  Johnson,  and 

Hart  v.  Cutbush  (Jb);  because,  when  the  plaintiff  is  entitled 

to  judgment  upon  the  whole  record,  he  is  entitled  to  his 

costs  without  the  Statute  of  Anne.]    If  the  matter  were 

res  integra,  the  view  suggested  by  the  Court  might,  perhaps, 

be  the  most  reasonable ;  but  the  question  has  been  settled 

by  authority. 

JFiUes  in  support  of  the  rule.  Whatever  may  be  the 
conflict  of  authorities  in  the  other  Courts,  the  decisions  in 
this  Court  are  consistent,  and  are  in  favour  of  the  plaintiff. 
The  Court  of  Queen's  Bench,  in  Bird  v.  Higginson,  adopted 
the  decision  of  the  Common  Pleas  in  Yates  v.  Gun  (c), 
although  in  doing  so,  they  overruled  Cooke  v.  Soger  (rf),  a  case 
in  their  Court  If  the  question,  therefore,  is  to  be  deter- 
mined by  authority,  and  without  reference  to  principle,  it 
must  be  decided  in  the  plaintiff's  favour.  Again,  if  the 
authorities  are  weighed  and  not  counted,  they  will  be  found 
equally  to  support  this  rule.  "  If  the  decisions,"  says  Best, 
C.  J.  (*),  "  are  contradictory,  we  are  to  consider  the  reasons 
given  for  them  by  those  who  pronounced  them.  If  our 
predecessors  have  given  no  reasons  for  their  judgment,  or 
the  reasons  given  for  conflicting  judgments  are  equally 

(a)  5  A.  &  E.  83;  S.  C.  6  X.  &  (d)  2  Burr.  753;  S.  C.  2  Wils. 
M.  799.  85. 

(b)  2  Dowl.  456.  («?)  In  Newton  v.  Cowie,  4  Bing. 

(c)  Barnes,  141.  234,  241. 
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-  statutes  which  our  own  unfettered  judgment  induces  us  to 
rA  think  the  Legislature  intended  should  be  put  on  them."  This 

Howard,  principle  of  construction  is  to  some  extent  applicable  in  the 
present  case.  The  reason  for  the  judgment  in  Partridge  v. 
Gardner  (a),  and  Howell  v.  Rodbard(b\  is,  that  Richmond  v. 
Johnson  (c),  had  put  upon  the  statute  of  Anne  a  certain 
construction  which  had  been  departed  from  in  Bird  v. 
Higginsan  (d) ;  but  if  that  ground  fails,  the  authority  of  those 
cases  cannot  be  successfully  maintained.  In  Richmond  r. 
Johnson,  there  was  no  issue  in  law,  but  all  were  issues  of 
feet;  it  was  therefore  unnecessary  for  the  Court  to  say 
whether  their  judgment  would  have  been  different  if  there 
had  been  a  demurrer  on  the  record.  The  language  of  the 
Court  in  that  case  must  be  understood  secundum  subjectam 
materiem ;  and  was  never  intended  to  apply  to  a  case  like 
the  present  If  the  rule  laid  down  by  the  Court  of  Exche- 
quer be  adopted,  and  it  be  necessary  that  a  plaintiff,  in 
order  to  get  costs  under  the  statute  of  Anne,  shall  fail  upon 
an  issue  of  fact,  it  will  follow,  that  if  there  had  been  fifteen 
demurrers  and  one  issue  in  this  case,  and  the  defendant  had 
succeeded  upon  the  latter  only,  the  plaintiff  would  be 
entitled  to  the  costs  of  the  fifteen  demurrers,  even  though 
he  has  now  no  right  to  those  of  the  fifteen  issues.  Or, 
suppose  that  there  had  been  one  more  issue,  upon  a  plea 
traversing  some  immaterial  averment,  and  the  defendant 
had  succeeded  upon  it,  the  plaintiff  would  have  been 
entitled  to  his  costs  according  to  Partridge  v.  Gardner. 
Even  if  the  literal  meaning  of  the  words  of  the  statute  were 
in  favour  of  the  view  there  adopted,  the  Court  would 
struggle  against  a  construction  leading  to  such  absurd  con- 
sequences. But  the  statute,  which  was  not  referred  to  in 
the  cases  in  the  Exchequer,  supports  the  view  now  con- 
tended for. 

(a)  4  Exch.  303 ;  S.  C.  7  D.  (c)  7  East,  583. 

&  L  106.  (d)  5  A.  &  E.  83;  S.  C.6  N.ft 

(6)  Id.  309  ;  S.  C.  ante,  p.  547.      M.  799. 
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Jervis,  C.  J.— I  am  of  opinion  that  this  rule  must  be  L-*iJ[  p- 
made  absolute.  If  authority  was  wanting,  it  might  be 
necessary  to  refer  to  the  construction  of  the  statute  of 
Anne ;  but  for  the  purpose  of  arriving  at  the  conclusion  HoWAED- 
that  this  rule  should  be  made  absolute,  it  is  not  necessary  to 
enter  upon  that  question,  although  I  shall  presently  say  a 
few  words  upon  it  As  far  as  this  Court  is  concerned,  I 
think  we  should  be  well  justified  in  holding  ourselves  bound 
by  the  case  of  Clarke  v.  Allatt  (a),  even  though  our  decision 
should  have  indirectly  the  effect  of  overruling  the  authorities 
in  the  Court  of  Exchequer ;  more  particularly  as  that  Court 
was  not  aware,  when  they  were  overruling  Bird  v.  Higgin- 
son,  that  they  were  overruling,  not  only  the  older  autho- 
rities, but  also  a  recent  authority  in  this  Court.  We  are, 
I  think,  bound  by  the  deliberate  decision  in  Clark  v.  Allatt 
to  make  this  rule  absolute. 

But  it  is  impossible  to  arrive  at  this  conclusion  without 
seeing  that  we  thereby,  in  feet,  overrule  Partridge  v. 
Gardner  and  Howell  v.  Rodbard;  and  it  is,  therefore, 
necessary  to  look  at  the  authorities  cited  upon  the  subject, 
and  to  say  a  word  or  two  also  upon  the  statute,  in  order  to 
shew  that  the  decision  we  arrive  at  is  correct  In  Yates  v. 
Gun  (£),  which  is  the  earliest  case  on  the  subject,  this  Court 
determined,  that  under  circumstances  like  the  present,  the 
plaintiff  was  entitled  to  costs ;  and  Clarke  v.  Allatt  is  an 
authority  on  the  same  point  So  far,  therefore,  as  this 
Court  is  concerned,  the  course  of  decisions,  as  has  been  well 
observed,  has  been  consistent  The  case  of  Yates  v.  Gun 
was  followed  by  Bird  v.  Higginson,  where  the  Queen's 
Bench  overruled  Cooke  v.  Sayer(c\  a  decision  of  their  own 
Court,  which  they  thought  unsatisfactory.  I  was  concerned 
in  Bird  v.  IRgginson,  and  I  know  that  it  was  maturely  con- 
sidered, and  that  the  judgment  was  prepared  with  great  care 
by  Littledale,  J.  The  Court  there  treated  Richmond  v. 
Johnson,  and  Hovard  v.  Cheshire  (rf),  as  inapplicable  to 
the  question  before  them.     Those  cases  decided,  that  when 

(a)  4  C.  B.  335.  (c)  2  Burr.  753 ;  S.  C.  2  Wife.  85. 

(ft)  Barnes,  141.  (<J)  Bayer's  Rep.  360. 
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record,  but  by  reason  of  some  collateral  matter  the  judgment 
does  not  cany  costs,  the  plaintiff  cannot  come  under  the 
Howard.      8tatute  Qf  A^g  to  ggt  his  cogtg,     But  I  think  it  will  be 

found,  on  consideration,  that  those  cases  do  not  bear  upon 
the  present  question,  as  the  Exchequer  thought  they  did. 
That  Court  considered  themselves  bound  by  authority  to 
take  a  different  view  from  that  which  had  been  adopted  by 
the  Queen's  Bench ;  and  to  hold,  that  although  when  the 
plaintiff  succeeds  on  some  issues  of  fact  only,  he  is  entided 
to  the  costs  of  those  issues,  yet  when  he  succeeds  on  all  of 
them,  he  cannot  have  the  costs  of  any.  Now,  I  think  the 
observation  of  my  Brother  Williams  {a)  in  the  course  of  the 
argument  is  an  answer  to  that  view  of  the  operation  of  the 
act  If  the  statute  of  Anne  is  only  applicable  to  cases 
where  the  plaintiff  would  not,  independently  of  it,  get  costs, 
it  will  follow  that  the  plaintiff  in  Richmond  v.  Johnson  (4) 
could  not  be  entitled  to  costs  under  it;  for,  as  he  got  judg- 
ment upon  all  the  issues,  he  would,  but  for  the  certificate 
interposing,  have  been  entitled  to  costs  under  the  statute  of 
Gloucester.  The  statute  of  Anne,  therefore,  only  applying 
where  the  plaintiff  could  get  no  costs  but  for  its  existence, 
it  clearly  was  inapplicable  in  .Richmond  v.  Johnson  and 
Hovardv.  Cheshire  (c);  and  those  cases  were  inapplicable  to 
the  circumstances  existing  in  Partridge  v.  Gardner  (d)  and 
Howell  v.  Rodbard  {e\  This  is  perfectly  consistent  with  the 
construction  of  the  statute.  The  4th  section  enacts,  that  a 
defendant  may  plead  several  matters;  but  in  order  to 
prevent  him  from  pleading  any  frivolously,  the  5th  section 
provides,  that  if  any  such  matter  shall  be  found  insufficient 
upon  demurrer,  he  shall  pay  costs,  and  so  in  the  same  way 
if  he  fail  upon  an  issue  of  fact  In  other  words,  if  he  chooses 
to  plead  immaterial  matter,  he  shall  pay  the  costs  arising 
from  his  doing  so,  even  though  he  gets  judgment,  generally 
upon  the  record.     It  seems,  therefore,  that  the  construction 

(a)  Vide  supra,  p.  759.  {d)  4  Exch.  303 ;  S.  C.  7  D.  k 

(6)  7  East,  583.  L.  106. 

(c)  Sayert  Rep.  260.  (<•)  Id.  309 ;  S.  C.  ante,  p.  547. 
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of  the  statute  warrants  Bird  v.  Higginson  (a)  and  Clarke  v.  &•  M>  fr  p« 
AUatt(b);  and  I  think  it  will  be  found  that  Partridge  v. 
Gardner  and  Howell  v.  Rodbard  proceed  upon  a  misconcep- 
tion of  the  authorities  upon  which  the  Court  relied.  Both 
principle,  then,  and  authority,  warrant  us,  I  think,  in 
holding  that  this  rule  ought  to  be  made  absolute. 

Williams,  J. — I  am  of  the  same  opinion.  The  case  of 
Bird  v.  Higginson  was  fully  considered;  and  the  judg- 
ment which  the  Queen's  Bench  pronounced  was  called  for 
by  good  sense  and  propriety,  and  justified  by  the  reasonable 
construction  of  the  words  of  the  statute :  and  it  was  recog- 
nised and  acted  upon  by  this  Court  in  Clarke  v.  Allatt 
But  it  appears  that  since  the  last  mentioned  decision,  the 
Court  of  Exchequer,  without  having  their  attention  directed 
to  it,  have  felt  themselves  called  upon  to  overrule  Bird  v. 
Higginson;  and  the  question  is,  whether  we  ought  to  be 
induced  to  abandon  the  view  we  took  in  Clarke  v.  Allatt 
I,  for  one,  should  not  have  hesitated  to  abandon  my  own 
view  of  the  matter,  if  the  Court  of  Exchequer  had  pointed 
out  any  fallacy  by  which  the  Court  had  been  influenced  in 
Bird  v.  Higginson,  or  any  passage  in  the  statute  which  had 
been  overlooked.  But  they  have  not  done  so,  and  I  can  see 
no  reason  whatever  why  I  should  depart  from  the  authority 
in  this  Court 

Talfourd,  J. — I  am  of  the  same  opinion.  The  remark 
of  my  Brother  Williams,  in  the  course  of  the  argument, 
convinces  me  that  the  words  of  the  statute  may  well  be 
satisfied  by  holding  them  to  apply  to  all  cases  where  there 
has  been  double  pleading,  whether  the  plaintiff  does  or 
does  not  fail  upon  any  issue  of  fact  I  have  no  doubt,  on 
looking  at  the  5th  section  of  the  act,  that  this  case  is  within 
it  Its  object  is  to  prevent  the  plaintiff  from  suffering  in 
the  way  of  costs,  in  all  cases  where  the  defendant  has 

(a)  5  A.  &  £.  83 ;  S.  C.  6  N.  &  M.  799. 
{b)  4  C.  B.  335. 
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availed  himself  of  the  power  given  to  him  by  the  4th  section 
of  pleading  several  matters.  It  is  quite  obvious  that  the 
conclusion  to  which  the  Court  of  Exchequer  came  was  never 
in  the  contemplation  of  the  Legislature ;  and  it  is  unneces- 
sary that  we  should  put  upon  the  act  a  construction  equally 
absurd  and  unjust  Therefore,  with  great  respect  for  the 
Court  of  Exchequer,  I  think  there  is  no  ground  for  depart- 
ing from  the  view  which  this  Court  has  already  expressed 

upon  the  matter. 

Rule  absolute. 


November  18 


COURTENAY   V.    EaRLE. 


[In  the   Common   Pleas. 


Coram  Jervis,  C.  J.,  Maule,  J.,   Williams,  J*,  and 

Talfaurd,  J.] 


first,  second, 
fifth,  sixth, 
seventh  and 
eighth  were  in 
case.     The 


A  declaration      1  HE  first  count  of   the  declaration  was   in   case  for 
counts'!  The    not  providing  for  a  bill  for   1612.    13*.,  accepted  by  the 

plaintiff,  and  delivered  to  the  defendant  and  one  Hammick, 
trading  under  the  firm  of  H.  &  K,  the  plaintiff  having 
subsequently  handed  to  them  another  bill  for  94£  10*.,  and 

stotcd^aTthe    a  8um  °^  m<>ney  *n  payment  of  the  former  bill. 

plaintiff  ac-  The  geConcl  count  was  also  in  case  for  a  false  representa- 

cepted  a  bill        #  r 

for  95L  for  the  tion. 
accommoda- 
tion of  defendant  and  another;  and  that  in  consideration  thereof  defendant  undertook  ami 
agreed  to  provide  5021  in  part  payment  of  another  acceptance  of  the  plaintiff.  Nevertheless  the 
defendant  disregarding  hie  duty,  did  not  provide,  &c.  but  neglected,  &c  ;  and  although  plaintiff 
delivered  to  defendant  the  said  acceptance  for  95/.,  defendant  refused  to  return  it,  or  take  it  up 
when  due. 

The  fourth  count  stated  that  the  said  acceptance  for  95/.,  and  another  for  1612.,  being  out- 
standing in  the  hands  of  R.  8.,  the  defendant  proposed,  that  if  plaintiff  would  give  him  a  cheque 
for  4U,  and  accept  two  bills  for  100/.,  defendant  would  get  bach  the  above  acceptances,  or  retun 
the  proposed  bills ;  that  plaintiff  gave  a  cheque  and  the  two  proposed  bills,  and  that  thereupon 
it  became  defendant's  dutv  to  get  back  the  outstanding  bills,  or  return  the  others.  Yet  the 
defendant,  disregarding  his  duty,  did  not  get  back,  Ac,  or  return,  &c 

Held,  upon  general  demurrer,  that  the  third  and  fourth  counts,  being  in  assumpsit,  wen 
misjoined  with  the  other  counts. 
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Third  count.   That  afterwards,  and  before  the  said  bill     *"**'$  p' 
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for  94/.  10*.  became  due,  to  wit,  on,  &c,  the  plaintiff,  at  -— ; 

the  request  of  the  defendant  and  of  the  said  H.  &  E.,  and       _  ». 
for  their  accommodation,  and  without  any  valuable  con- 
sideration other  than  hereinafter  next  mentioned,  accepted 
another  bill  of  exchange  for  95/.  10*.  6rf.,  payable  to  the 
order  of  the  said  H.  &  E.  three  months  after  date ;  and  in 
consideration  of  such  acceptance  the  defendant  undertook 
and  agreed  with  the  plaintiff  to  provide  50/.  in  part  pay- 
ment of  the  said  acceptance  for  94/.  10*.,  at  the  time  when 
the  same  became  payable.     Nevertheless  the  defendant, 
disregarding  his  duty  in  that  behalf,  did  not  nor  would,  nor 
would  the  said  H.  &  E.,  provide  the  said  50£,  or  any  other 
sum  whatever,  in  such  part  payment  of  the  said  acceptance 
as  aforesaid,  but  on  the  contrary  thereof,  wholly  neglected 
and  refused  so  to  do;  and  although  the  plaintiff,  on  the 
faith  of  the  said  undertaking  to  provide  the  said  50/.,  de- 
livered to  the  defendant  the  said  acceptance  for  95/.  10*.  6d.9 
yet  the  defendant  did  not  nor  would,  nor  did  nor  would 
the  said  H.  &  E.,  return  or  deliver  up  the  said  acceptance 
for  95/.  10*.  6rf.,  or  provide  for,  or  pay  the  same  when  due, 
whereby  the  plaintiff  lost  the  said  sum  of  50/.,  and  was 
compelled   to  pay  the  said  amount  of  the  said  bill   for 
95L  10*.  6d.,  with  costs,  to  the  holder,  &c. 

The  fourth  count  stated,  that  at  the  time  of  writing  and 
receiving  the  thereinafter  mentioned  letter,  the  defendant 
and  plaintiff  had  had  divers  dealings  together,  and  there 
were  outstanding  in  the  hands  of  one  R.  S.  two  bills  of 
exchange,  drawn  by  H.  &  E.  upon  and  accepted  by  the 
plaintiff,  viz.,  the  above  mentioned  bills  for  161/.  13*.  and 
95i  10*.  6rf.  The  declaration  then  set  out  a  letter  from  the 
defendant  to  the  plaintiff,  which  set  forth  an  account 
making  the  plaintiff  debtor  to  H.  &  E.  to  the  amount  of 
141/.  12*.  4<£,  and  proposed  that  the  plaintiff  should  give 
him  a  cheque  for  41 L  12*.  4rf.,  and  two  bills  for  the  remain- 
ing 100/.  at  three  and  four  months,  in  which  case  the  de- 
fendant engaged  to  get  back  the  bills  for  161/.  13*.  and 
952.  10*.  6cL,  or,  failing  that,  to  return  him  the  two  proposed 
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bills.  The  declaration  then  alleged,  that  the  plaintiff  after- 
-  wards  gave  the  defendant  a  cheque  upon  Hoare  and  Co., 
bankers,  for  242.  8*.  4d,  and  proposed  to  the  defendant  that 
he  should  accept  the  said  24£  8s.  4cL  instead  of  the  sum  of 
41/.  125.  Ad.  mentioned  in  the  letter;  and  that  the  plaintiff 
also  sent  two  bills  for  502.  3*.  6£  and  50i  4s.  6dL  respec- 
tively, one  at  three,  the  other  at  four  months,  drawn  bj 
the  defendant  and  Hammick  upon,  and  accepted  by  the 
plaintiff;  that  the  defendant  consented  to  the  said  proposal 
of  the  plaintiff  and  received  the  said  cheque  and  the 
proceeds  thereof  instead  of  the  412.  12$.  4<L,  and  received 
the  said  cheque  and  the  said  two  bills  for  the  remaining 
100£  upon  the  terms  in  the  letter  mentioned,  and  appro- 
priated the  same  to  his  own  use.  And  it  thereupon 
became  and  was  the  duty  of  the  defendant  to  get  back  and 
return  and  deliver  up  to  the  plaintiff  the  said  two  bills  so 
held  by  the  said  R.  S.,  or  to  return  to  the  plaintiff  the  two 
bills  which  the  defendant  so  contemplated  drawing,  and 
which  were  so,  in  fact,  drawn  on  the  plaintiff  and  accepted 
by  him  and  delivered  to  the  defendant;  yet  the  defendant, 
disregarding  his  duty  in  that  behalf,  and  although  a  reason- 
able time  had  elapsed  before  the  commencement  of  this 
suit,  and  although  often  requested  by  the  plaintiff  so  to  do, 
did  not  nor  would  get  back  for  the  plaintiff  the  two  bills  so 
held  by  the  said  R.  S.,  or  either  of  them,  but  wholly  failed 
so  to  do,  or  to  return  or  deliver  up  the  same,  or  either  of 
them,  to  the  plaintiff,  and  wholly  failed  and  neglected  to 
return  to  the  plaintiff  the  said  other  two  bills,  or  either  of 
them,  and  therein  wholly  failed  and  made  default,  and 
•  suffered  the  said  bill  for  952.  10$.  6<L  to  be  and  remain  out- 
standing and  unpaid  in  the  hands  of  the  said  R.  S.  contrary 
to  his  duty  in  that  behalf,  and  also  suffered  the  said  bill  for 
1612.  13$.  to  be  and  remain  outstanding  and  unpaid,  and  in 
the  hands  of  one  P.  L.  and  others,  as  the  holders  thereof, 
and  did  not  return  the  said  bills,  or  any  of  them,  to  the 
plaintiff,  whereby  the  plaintiff  was  compelled  to  pay  the 
said  two  bills  so  held  by  the  said  R.  S.  and  the  said  P.  L 
and  others,  amounting  to  257L  $s.  6£,  with  costs,  &c 
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The  fifth,  sixth,  and  seventh  counts  were  in  case.  L.  M.  &  P. 

The  eighth  was  a  count  in  trover  for  the  said  bills  for 
16U  135.,  95/.  10*.  6d.,  SOL  3s.  6d,  and  50L  4s.  6<L 
General  demurrer  and  joinder. 

Willes  in  support  of  the  demurrer.  The  third  and  fourth 
counts,  though  laid  in  case,  disclose  causes  of  action  arising 
only  ex  contractu,  and  have,  therefore,  been  improperly 
joined  with  the  other  counts.  Corbett  v.  Packxngton  (a)  is  a 
decisive  authority  against  such  joinder. 

Needham,  contriL  It  is  admitted  that  the  third  and  fourth 
counts  are  founded  upon  contract,  but  the  question  is, 
whether  the  breach  of  that  duty  which  is  imposed  by  law 
on  the  defendant  to  perform  his  promise,  is  not  properly 
the  ground  of  an  action  of  tort  [Maule,  J. — If  so,  case 
will  lie  for  goods  sold  and  delivered].  There  are  many 
cases  in  which  a  party  may  sue  either  in  assumpsit  or  case ; 
such  as  actions  against  common  carriers,  against  attorneys 
for  negligence,  &c.  In  Boorman  v.  Brown  (b\  it  was  held 
that  case  would  lie  against  a  broker  where  the  breach  of 
duty  resulted  from  an  express  contract,  and  not  simply  from 
his  general  employment.  [Maule,  J. — The  House  of  Lords 
held  in  that  case,  that  where  a  man  breaks  his  common  law 
duty,  and  also  his  promise,  in  the  course  of  his  employment, 
he  may  be  sued  in  either  form].  Tindal,  C.  J«,  in  deliver- 
ing the  judgment  of  the  Exchequer  Chamber  in  that  case, 
says :  "  The  principle  in  all  these  cases  would  seem  to  be 
that  the  contract  creates  a  duty,  and  the  neglect  to  perform 
that  duty,  or  the  nonfeasance,  is  a  ground  of  action  upon  a 
tort"(c).  The  third  and  fourth  counts  in  this  case  are 
grounded  upon  the  neglect  to  perform  that  duty  which  the 
contract  between  the  parties  created.  In  Com.  Dig.  tit 
"Action  upon  the  Case  for  Negligence?  (A.  4),  pi.  1,  it  is 

(a)  6  B.  &  C.  268.  D.  793 ;  Dom.  Proc.  1 1  CI.  &  F.  1. 

(6)  3  a  B.511;  S.  G.  frG.  &         (c)  3  Q.  B.  526. 
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said :  "  So  if  a  man  neglect  to  do  that  which  he  has  under- 
taken to  do,  an  action  upon  the  case  lies  :  as  if  any  one) 
who  is  not  a  common  carrier,  undertake  to  cany  goods  and 
deliver  them  at  such  a  place,  if  he  does  not  cany  them,  an 
action  upon  the  case  lies ;  B.  2  Cro.  262."  \Mauk9  J. — 
Upon  referring  to  that  case,  I  find  the  action  was  assumpsit, 
not  case].  Assumpsit  is  an  action  on  the  case.  [Meade,  J. — 
It  is  for  some  purposes  as,  ex  gr.,  in  respect  of  the  Statute 
of  Limitations,  21  Jac  1,  c.  16 ;  but  not  for  the  purpose  of 
joinder.]  In  Govett  v.  Radnidge  (a),  the  defendants  were  sued 
for  negligently  suffering  a  hogshead  which  they  had  agreed 
for  certain  reasonable  reward  to  load,  to  be  damaged  in  the 
loading;  and  it  was  held  that  case  lay  for  that  breach 
of  duty,  although  it  resulted  altogether  out  of  a  contract 
Lord  EUeriborough  there  says;  "what  inconvenience  is  there 
in  suffering  the  party  to  allege  his  gravamen,  if  he  please, 
as  consisting  in  a  breach  of  duty  arising  out  of  an  employ- 
ment for  hire,  and  to  consider  that  breach  of  duty  as  tortious 
negligence,  instead  of  considering  the  same  circumstances 
as  forming  a  breach  of  promise  implied  from  the  same 
consideration  of  hire.  By  allowing  it  to  be  considered  in 
either  way,  according  as  the  neglect  of  duty  or  the  breach 
of  promise  is  relied  upon  as  the  injury,  a  multiplicity  of 
actions  is  avoided;  and  the  plaintiff,  according  as  the 
convenience  of  his  case  requires,  frames  his  principal 
count  in  such  a  manner  as  either  to  join  a  count  in  trover 
therewith,  if  he  have  another  cause  of  action  for  the  con- 
sideration of  the  Court  other  than  the  action  of  assumpsit; 
or  to  join  with  the  assumpsit  the  common  counts,  if  he  have 
another  cause  of  action  to  which  they  are  applicable." 
Here  a  multiplicity  of  actions  must  be  the  consequence  of 
holding  that  the  third  and  fourth  counts  cannot  be  joined 
with  counts  in  trover  and  for  misrepresentation. 


JPilles,  in  reply.     A  line  must  be  drawn  somewhere; 
and  the  decision  in  Corbett  v.  Pachington  (b\  indicates  the 
line  of  demarcation.     Where  a  duty  arises  at  common  law 
(a)  3  East,  62,  70.  (6)  6  B.  &  C.  268. 


Earle. 
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out  of  a  certain  known  relation  between  parties,  as  in  the    L-  M*  $*  p- 
case  of  master  and  servant,  and  there  is  a  promise  as  well  — : — 

J  i^       t  i  n    i  •  it  i  •  CODBTKNAY 

as  a  duty,  the  breach  of  that  promise  may  be  the  subject  _  c. 
of  either  assumpsit  or  case.  But  where  there  is  no  such 
common  law  duty,  and  the  duty  arises  out  of  the  promise 
only,  and  is  only  co-extensive  with  it,  tort  will  not  lie,  but 
the  action  must  be  in  assumpsit  for  the  breach  of  the 
promise.  [Williams,  J. — You  contend  that  if  the  decla- 
ration in  Boorman  v.  Brown  (a),  had  not  stated  that  the 
defendant  was  a  broker,  it  would  have  been  bad,  because 
the  promise  did  not  arise  out  of  a  duty  which  the  common 
law  cast  upon  him.]  There,  although  the  duty  resulted 
from  an  express  contract,  and  not  simply  from  the  defend- 
ant's character  as  broker,  yet  it  arose  in  the  course  of  his 
employment  in  that  capacity ;  here  the  third  and  fourth 
counts  disclose  no  duty  whatever  except  that  which  arises 
in  every  case  where  a  promise  is  made,  viz.,  the  duty  of 
performing  it. 

Jervis,  C.  J. — I  am  of  opinion  that  the  defendant  is 
entitled  to  the  judgment  of  the  Court.  If  Boorman  v. 
Brown  were  an  authority  for  all  the  expressions  in  the 
judgment  of  the  Exchequer  Chamber  and  of  the  Lords,  who 
heard  the  case  in  the  House  of  Lords,  the  third  and  fourth 
counts  might  possibly  be  joined  with  counts  in  tort  But 
the  principle  upon  which  that  case  was  decided  is  that 
wherever  there  is  a  duty  arising  out  of  a  general  employ- 
ment, and  also  a  promise,  an  action  of  tort  may  be  brought 
for  a  breach  of  duty,  although  that  breach  may  consist 
simply  in  having  done  something  contrary  to  the  promise 
made  by  the  party  employed  in  the  course  of  the  employ- 
ment It  is  not,  perhaps,  easy  to  reconcile  that  case  with  all 
the  other  authorities ;  but  I  think  that  we  cannot  hold  that 
this  is  not  a  misjoinder,  unless  we  are  prepared  to  say  that 
in  every  case  of  goods  sold  and  delivered,  the  nonpayment 
is  properly  the  foundation  of  an  action  of  tort. 

(a)  3  Q.  B.  511 ;  S.  C.  2  G.  &  D.  793  ;  Dom.  Proc.  11  CI.  &  F.  1. 
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Fohm*  i.         Maule,  J. — I  also  think  that  our  judgment  must  be  for 

- —  the  defendant     In  the  case  most  in  favour  of  the  plaintiff 

v.  viz.,  Brown  v.  Boorman,  no  doubt  was  suggested  that  counts 

in  assumpsit  and  in  case  could  not  be  joined.  In  the 
course  of  the  argument  in  that  case  in  the  House  of 
Lords,  Lord  Campbell  asks,  "Do  you  think  that,  if  the 
money  counts  had  been  added  here,  there  might  have  been 
a  demurrer  for  misjoinder  V  (a)  Now,  if  there  be  such  a  thing 
as  misjoinder  of  counts  in  case  and  assumpsit,  it  exists  here. 
In  this  declaration  there  are  counts  in  case,  and  there  is  a 
count  in  trover ;  there  are  also  counts  in  which  the  plaintiff 
states  that  the  defendant  promised  to  pay  a  sum  of  money  in 
consideration  of  something,  which  was  a  good  consideration 
for  the  promise.  That  is  exactly  such  a  count  as  for  goods 
sold  and  delivered,  with  an  averment  of  a  promise  by  die 
defendant  to  pay  for  them ;  or  like  a  count  alleging  that,  in 
consideration  of  the  plaintiff  having  done  something  for  the 
defendant,  the  latter  promised  to  pay  him  what  was  reasonable 
in  that  behalf.  No  modern  authority  has  decided  that  such 
counts  can  be  joined.  Anciently, — that  is,  before  the  late 
cases, — there  is  no  doubt  they  could  not ;  and  the  late  cases 
have  not  changed  the  law.  The  old  cases  may,  perhaps,  shew 
that  if  an  action  be  brought  for  anything  more  than  a  breach 
of  such  a  duty  as  the  common  law  casts  on  a  person  simply 
in  respect  of  his  employment  in  a  particular  capacity, — that 
if  it  be  brought  in  respect  of  any  stipulation  modifying  that 
duty,  the  action  for  the  breach  of  such  a  stipulation  cannot 
be  framed  in  case,  but  must  be  in  assumpsit  If  that  opinion 
ever  prevailed  it  has  been  overruled  in  Boorman  v.  Brown. 
But  it  was  clearly  understood  by  the  House  of  Lords,  and 
was  sufficiently  expressed  by  them  that  there  might  be 
cases — and  if  there  might,  this  is  one — in  which  case  and 
assumpsit  could  not  be  joined.  I,  therefore,  think  that  the 
demurrer  is  good,  and  that  judgment  must  be  for  the 
defendant. 

(a)  11  CI.  &F.  11. 
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Williams,  J. — I  am  of  the  same  opinion.  We  could 
not  uphold  this  declaration  without  holding  that  in  every 
declaration  in  case  a  count  in  assumpsit  may  be  inserted, 
provided  it  only  varies  from  the  usual  form  in  assumpsit  in 
a  few  words.  Such  a  doctrine  is  unsupported  by  any  deci- 
sion prior  to  Boorman  v.  Brown  ;  and  I  do  not  think  that 
we  are  constrained  by  that  case  to  adopt  any  such  doctrine. 


L.  M.  §•  P. 
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Earle, 


Talfoubd,  J.,  concurred. 


Judgment  for  the  Defendant  (a). 


(a)  The  question  of  misjoinder 
did  not  arise  in  Boorman  v.  Brown; 
and  although  the  House  of  Lords 
affirmed  the  judgment  of  the  Ex- 
chequer Chamber,  they  do  not 
appear   to  have  founded   their 
judgment  upon  the  same  grounds. 
The  judgment  of  Lord  Brougham, 
(1 1  CI.  &  F.  pp.  36—40),  proceeds 
upon  the  ground  that  the  liability 
of  the  defendant  arose  out  of  a 
contract,  and  that  that  contract 
was  sufficiently  disclosed  by  the 
declaration  to  make    the  latter 
good  after  verdict  as  a  count  ex 
contractu.    Lord  Campbell  also, 
although  at  the  end  of  his  judg- 
ment he  appears  to  express  an 
opinion  in  consonance  with  that 
of    the     Exchequer    Chamber, 
founds   his   decision  upon   the 
same  view  of  the  case  as  Lord 
Brougham.    "  After  verdict,"  says 
his  Lordship,  pp.  42,  43,  "  it  is 
immaterial  to  consider  whether 
this  count  is  framed  in  tort  or 
in  contract.  It  sets  out  a  cause  of 
action  for  which  the  plaintiff  is 
entitled  to  recover.     The  cases 
referred  to  by  the  counsel  for  the 
plaintiff  in  error  do  not  apply, 
because    there    is    no   question 
raised  here  as  to  misjoinder  or 
damages,  plea  in  abatement,  or 


whether  a  verdict  can  be  sus- 
tained against  one  defendant  and 
not  against  another.     There  is 
only  one  count,  and  there  is  only 
one  defendant;  and,  after  verdict, 
the  question  is  whether  the  judg- 
ment shall  be  arrested  upon  that 
count,  by  reason  that  there  is  not 
an  express  promise  to  pay,  or  an 
express  promise  to  perform  the 
agreement. ......    I  apprehend, 

therefore,  that  whether  this  count 
be  in  contract  or  in  tort  is  quite 
immaterial ;  it  is  a  count  on  the 
case" — (His  Lordship  here  uses 
that  term  in  its  ancient  sense, 
comprising  assumpsit  as  well  as 
case) — "  setting  out  the  circum- 
stances and  facts  of  which  the 
plaintiff  complains,"  &c.     Lord 
Cottenham,  indeed,  the  only  other 
peer  present,  thought  that  the 
declaration  was  rightly  framed 
in  case ;  but  upon  the  whole,  the 
decision  of  the  House  of  Lords 
must  be  regarded  rather  as  an 
adoption  of  the  principle  govern- 
ing the  case  of  Hudson  v.  Nichol- 
son, 5  M.  &  W.  437,  where  a 
count  framed  in  case  was  held 
after  verdict  a  good  count  in  tres- 
pass, than  as  an  affirmance  of  the 
grounds  of  the  judgment  of  the 
Exchequer  Chamber. 
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Walker  v.  Edmondson. 


[Bail  Court     Coram  Patteson,  «£] 


The  plaintiff  1  HIS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause 
judgment  why  a  writ  of  ca.  8a.,  issued  in  this  action,  should  not  be  set 
SS^t  Affair  aside  for  ^regularity,  and  the  defendant  be  discharged  out 
of  the  custody  of  the  sheriff  of  Yorkshire  as  to  this  action. 

The  following  facts  appeared  upon  the  affidavits.  The 
defendant  was  arrested  and  committed  to  York  Castle  on 
the  28th  of  December,  1849,  under  a  ca.  sa.,  at  the  suit  of 
one  Woods ;  and  he  filed  his  petition  for  protection,  in  die 
Insolvent  Court  for  the  Leeds  district,  on  the  following  daj. 
On  the  1st  of  January,  1850,  he  filed  his  schedule,  in  which 
he  inserted  the  plaintiff  as  a  creditor  for  SOL  2*.  HcL,  the 
amount  of  the  debt  and  costs  recovered  against  him  in 
an  action  in  the  Court  of  Exchequer.  On  the  12th  of  the 
same  month,  the  plaintiff  lodged  a  detainer  against  the 
defendant  for  that  judgment  debt  and  costs;  but  on  the 
25th,  he  discharged  him  from  the  detainer,  and  petitioned 


fendant  in  the 
Court  of  Ex- 
chequer. 
Afterwards, 
on  the  1st  of 
January,  the 
defendant, 
being  in  cus- 
tody at  the 
suit  of  W.v 
petitioned  the 
Insolvent 
Court,  and 
inserted  in  his 
schedule  the 
plaintiff's 
judgment  debt 
and  costs. 
On  the  12th, 
the  plaintiff 
lodged  a  de- 
tainer against 
the  defendant 
upon  the  judg- 
ment.    On 

the  25th,  he  withdrew  the  detainer,  and  petitioned  the  Court  of  Bankruptcy  for  adjodicatk* 
of  bankruptcy  against  the  defendant,  who  was,  on  the  same  day,  adjudged  bankrupt.  On  the 
following  day  he  was  discharged  by  the  Insolvent  Court.  On  the  23rd  of  July,  the  Court  of 
Bankruptcy  granted  a  certificate  under  the  257th  section  of  the  12  &  13  Vict.  c.  106,  certifjinf 
that  the  plaintiff  was  a  judgment  creditor  for  71  £  7*.,  which  was  the  amount  of  the  judgment, 
minus  the  costs.  The  defendant  having  been  taken  in  execution  upon  a  ca,  sa.  issued  out  of  this 
Court  upon  that  certificate,  Held,  upon  motion  for  his  discharge, 

First,  that  the  defendant's  discharge  from  arrest  upon  the  judgment  did  not  preclude  the 
plaintiff  from  arresting  him  upon  the  certificate. 

Secondly,  that  the  defendant  was  not  protected  from  such  arrest  by  the  1  &  2  Vict.  c.  1 10, 
s.  90. 

Whether  a  judgment  creditor  who  has  taken  his  debtor  in  execution  is  a  good  petitioning 
creditor  to  support  a  commission  of  bankruptcy,  quatr*. 

But  whether  be  is  or  not,  Held, 

Thirdly,  that  where  no  steps  have  been  taken  to  supersede  the  proceedings  in  bankruptcy,  the 
commissioner's  certificate  under  sect  257  must  be  treated  as  valid. 

Fourthly,  that  the  257th  section  of  the  12  &  13  Vict  c.  106,  applies  to  creditors  who  haw 
obtained  judgment  before  proof  as  well  as  to  those  who  have  not 

Fifthly,  that  tho  40tb  section  of  1  &  2  Vict.  c.  110,  keeps  alive  the  proceedings  in  the 
Insolvent  Court  only  for  the  purpose  of  reaching  the  future  estate  of  a  bankrupt  who  obtains  his 
certificate,  but  has  no  operation  when  the  bankrupt  does  not  obtain  his  certificate. 

Sixthly,  that  the  12  &  13  Vict  c.  106,  transfers  all  questions  as  to  the  bankrupt's  discharge 
o  the  Court  of  Bankruptcy. 
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for  adjudication  of  bankruptcy  against  him  in  the  Leeds     L-  M*  b  p' 

District  Court  of  Bankruptcy.     On  the  same  day,  the  '■ — 

defendant  was  adjudged  a  bankrupt,  and  a  notice  of  the  ». 

adjudication  was  served  upon  him.  On  the  26th,  the  de-  EdM0ND8°n* 
fendant's  petition  was  heard  by  the  Insolvent  Court ;  and, 
no  creditor  opposing,  an  order  was  made  for  his  discharge. 
The  defendant  was  afterwards  summoned  and  examined  by 
the  Court  of  Bankruptcy,  and  the  examination  was  ad- 
journed sine  die.  On  the  23rd  of  July,  that  Court,  having 
refused  to  grant  the  bankrupt  further  protection,  granted  a 
certificate  under  sect  257  of  the  12  &  13  Vict  c  106,  in  the 
form  contained  in  Schedule  (B  a)  of  the  act.  It  certified  that 
the  plaintiff  "  is  a  creditor  of  the  said  bankrupt  for  the  sum 
of  712.  7s.,  and  that  the  said  bankrupt  is  not  protected  by 
this  Court  from  process  against  his  person."  On  the  24th  of 
July,  the  plaintiff  sued  out  a  ca.  sa.  in  this  Court  upon  the 
above  certificate,  and  the  defendant  was,  on  the  7th  of 
August,  again  taken  into  custody  and  conveyed  to  York 
Castle.  The  defendant  swore,  in  his  affidavit,  that  the 
712.  7s.  was  "the  same  debt  (after  deducting  the  costs)  for 
which  he  was  originally  detained  by  the  plaintiff."  A 
similar  application  to  the  present  had  been  made  to  Jervis, 
C.  J.,  at  Chambers,  who  refused  to  make  any  order. 

Atherton  shewed  cause.  The  grounds  of  this  application 
are,  first,  that  the  defendant  is  protected  by  his  discharge 
by  the  Insolvent  Court  from  arrest  for  the  debt  for  which 
he  has  been  arrested;  and,  secondly,  that  that  debt  has 
been  satisfied  by  the  plaintiff's  withdrawal  of  his  detainer. 
To  take  the  second  point  first,  it  is  material  to  inquire 
on  what  process  the  defendant  is  now  in  custody.  The 
74th  section  of  the  12  &  13  Vict.  c.  106,  makes  the  filing 
of  a  petition  in  the  Insolvent  Debtors9  Court,  by  a  trader  for 
his  discharge  from  custody,  an  act  of  bankruptcy ;  and  it 
provides,  that  if  he  be  adjudged  a  bankrupt  upon  the 
petition  of  any  creditor  before  he  is  brought  before   the 
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Insolvent  Court, — which  was  the  case  here, — his  estate  and 
effects  shall  be  divested  out  of  the  provisional  assignee  of  the 
Insolvent  Court,  and  vested  in  the  assignees  appointed 
Edmondson.  under  the  bankruptcy.  The  257th  section  (a)  makes  cre- 
ditors, after  proof  of  their  debts,  judgment  creditors;  and 
empowers  the  Court  of  Bankruptcy  to  grant  a  certificate, 
which  has  the  effect  of  a  judgment,  certifying  that  the 
persons  who  have  proved  are  creditors  of  the  bankrupt,  and 
that  he  is  not  protected  from  personal  process.     It  is  then 


(a)  12  &  13  Vict.  c.  106, 8.  257- 
"  That  the  assignees  for  the  time 
being  of  the  estate  and  effects  of 
any  bankrupt,  when  the  accounts 
relating  to  his  estate  shall  have 
become  records  of  the  Court,  shall 
be  deemed  judgment  creditors  of 
such  bankrupt  for  the  total 
amount  of  the  debts  which  shall 
by  such  accounts  appear  to  be 
due  from  him  to  his  creditors; 
and  every  creditor  of  any  bank- 
rupt, immediately  after  the  proof 
of  his  debt  shall  have  been  ad- 
mitted, shall  be  deemed  a  judg- 
ment creditor  of  such  bankrupt 
to  the  extent  of  such  proof;  and 
the  Court,  when  it  shall  have  re- 
fused to  grant  the  bankrupt  any 
further  protection  or  shall  have 
refused  or  suspended  his  certifi- 
cate, shall,  on  the  application  of 
such  assignees  or  of  any  such 
creditor,  grant  a  certificate  under 
the  seal  of  the  Court,  in  the  form 
contained  in  Schedule  (B  a)  to 
this  act  annexed,  and  every  such 
certificate  shall  have  the  effect  of 
a  judgment  entered  up  in  one  of 
her  Majesty's  superior  Courts  of 
common  law  at  Westminster  until 
the  allowance  of  the  certificate  of 
conformity   of   such    bankrupt; 


and  the  assignees  or  the  creditor 
to  whom,  according  to  such  cer- 
tificate, the  bankrupt  shall  bo 
indebted  as  therein  mentioned, 
shall  be  thereupon  entitled  to 
issue  and  enforce  a  writ  of  exe- 
cution against  the  body  of  such 
bankrupt ;  and  the  production  of 
any  such  certificate  to  the  proper 
officer  of  any  such  superior  Court 
shall  be  sufficient  authority  to 
him  to  issue  and  seal  such  writ, 
and  it  shall  be  lawful  for  such 
superior  Court  to  make  such 
orders  and  rules  in  that  behalf 
as  to  them  shall  seem  fit;  pro- 
vided always,  that  every  such 
last-mentioned  certificate  shall 
be  deemed  to  have  been  cancelled 
and  discharged  by  the  allowance 
of  the  certificate  of  conformity  of 
such  bankrupt  from  the  time  of 
such  allowance;  provided  also, 
that  no  execution  by  virtue  of 
any  certificate  which  shall  bo 
granted  to  any  creditor  or  assig- 
nees as  aforesaid  shall  be  issued, 
nor  shall  any  such  certificate  or 
execution  in  any  manner  affect 
any  estate  or  effects  which  shall 
come  to  or  be  acquired  by  the 
bankrupt,  after  the  allowance  of 
his  certificate  of  conformity." 
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enacted,  by  sect  259  (a),  that  a  bankrupt  taken  in  exe- 
cution under  such  circumstances  shall  not  be  entitled  to  be 
discharged  until  he  shall  have  been  in  custody  for  a  year, 
except  by  order  of  the  Court  Now,  the  ca.  sa.  under 
which  the  defendant  is  at  present  in  custody,  was  not  issued 
upon  the  judgment  in  the  action,  but  solely  upon  the 
certificate  of  the  Court  of  Bankruptcy.  It  is,  doubtless, 
true,  that  a  defendant  taken  in  execution,  and  discharged 
by  consent  of  the  creditor,  or  by  competent  authority, 
cannot  be  again  taken  in  execution  for  the  same  debt ;  but 
that  rule  does  not  apply  to  the  present  case.  It  is  based 
upon  the  principle,  that  a  creditor  shall  not  have  his  debt 
twice  satisfied.  Where,  therefore,  the  discharge  takes  place 
under  circumstances  which  rebut  the  presumption  of  satis- 
faction, the  debtor  is  not  protected  from  a  second  arrest 
Besides,  the  rule  ceases  to  be  applicable  where  it  appears  to 
be  at  variance  with  the  intention  of  the  Legislature.  The 
defendant  is  not  entitled  to  be  discharged,  for  he  is  not  in 
custody  for  the  same  debt,  or  upon  process  founded  upon  the 
judgment  on  which  he  was  first  arrested.  The  certificate  is  a 
subsequent  judgment  for  a  different  debt ;  that  is,  for  the 
original  debt  minus  the  costs.  The  certificate  is,  by  sect  257, 
per  se,  a  sufficient  authority  for  the  officer  to  issue  the  writ ;  if 
so,  it  must  be  sufficient  to  prevent  this  Court  from  discharg- 
ing him  out  of  custody.  [Patteson,  J. — The  judgment  upon 
which  he  was  first  arrested  was  recovered  in  an  action  in 
the  Exchequer;  the  ca.  sa.  under  which  he  is  now  in  cus- 
tody issued  out  of  this  Court.  That  shews  that  this  and 
the  former  process  are  not  upon  the  same  judgment]    The 
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(«)  Section  259.  "That  if 
any  bankrupt  shall  be  taken  in 
execution  after  the  refusal  of 
protection,  or  after  the  refusal  or 
suspension  of  his  certificate,  he 
shall  not  be  discharged  from  such 
execution,  until  he  shall  have  been 
in  prison  for  the  full  period  of  one 
year,  except  by  order  of  the  Court : 


provided  always,  that  this  enact- 
ment shall  not  take  effect  until 
after  the  expiration  of  six  months 
from  the  commencement  of  this 
act,  and  then  only  against  such 
persons  as  shall  have  been  ad- 
judged bankrupt  under  this  act, 
and  for  offences  committed  after 
the  commencement  of  this  act." 
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remedy  given  by  sect  257  is  in  the  nature  of  a  new  penal 
process,  for  a  bankrupt  arrested  under  it  is,  by  sect  259, 
to  be  detained  in  prison  for  a  year ;  and  the  creditor  has 
no  power  to  discharge  him  out  of  custody,  even  upon  pay- 
ment of  the  debt,  except  under  an  order  of  the  Court 

But  further,  if  the  defendant  be  entitled  to  be  discharged 
from  custody,  he  should  have  applied,  not  to  this  Court, 
but  to  the  Court  of  Bankruptcy.    The  imprisonment  under 
the  257th  section  is  to  last  for  a  year,  unless  the  "  Court" 
mentioned  in  the  259th  section,  which  clearly  means  the 
Court  of  Bankruptcy  (a\  otherwise  orders.    [Patteson,  J.— 
Does  sect  257  apply  to  a  creditor  who  has  already  obtained 
judgment?]     It  is  submitted  that  it  does.     The  circum- 
stance of  the  plaintiff  being  a  judgment  creditor  might, 
indeed,  be  a  ground  for  disputing  his  competency  as  i 
petitioning  creditor;  but  this  Court  will  not,  upon  the  dis- 
cussion of  this  rule,  inquire  into  the  validity  of  the  petition- 
ing creditor's  debt,  any  more  than  it  would  into  the  act  of 
bankruptcy,  or  any  other  requisite  of  a  valid  commission. 

With  respect  to  the  first  ground  upon  which  the  present 
rule  was  obtained,  reliance  will  be  placed  on  the  I  &  2  Vict 
c  110,  s.  40  (&),  which  enacts,  that  the  vesting  order  under 


(a)  The  interpretation  clause* 
sect.  276,  enacts  that  the  term 
"  Court"  "  shall  mean  her  Ma- 
jesty's Court  of  Bankruptcy." 

(b)  1  &  2  Vict.  c.  1109  s.  40. 
"That  where  the  order  vesting 
the  estate  and  effects  of  any  such 
prisoner  in  the  provisional  as- 
signee of  the  said  Court,  in  pur- 
suance of  the  provisions  of  this 
act,  shall  be  or  become  void  by 
reason  of  such  prisoner  being 
declared  bankrupt  within  such 
period  as  above  mentioned,  or 
being  an  uncertificated  bankrupt 
at  the  time  of  such  order,  the 
said  order  shall  nevertheless,  to- 
gether with  the  petition  of  such 


prisoner,  if  any,  remain  of  record 
in  the  said  Court ;  and  the  slid 
Court  shall  and  may  require  such 
prisoner  to  file  his  schedule,  and 
shall  and  may  cause  such  prisoner 
to  be  brought  up  to  be  dealt  with 
according  to  this  act,  and  til 
things  to  be  done  thereupon  or 
preparatory  thereto,  as  in  other 
cases,  according  to  this  act ;  and 
the  said  Court  shall  and  may,  it 
any  time  when  it  shall  seem  fit, 
appoint  other  assignee  or  assig- 
nees in  such  case  in  the  same 
manner  as  in  other  cases;  and 
that  if,  at  any  time  after  such 
vesting  order  shall  have  been 
made,  such  prisoner  shall  obtain 
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the  Insolvent  Act,  although  avoided  by  the  insolvent  being 
declared  a  bankrupt,  shall  be  filed,  and  that  the  Insolvent 
Court  shall  deal  with  him  as  it  would  in  other  cases.  But, 
assuming  that  the  defendant  is  entitled  to  all  the  benefits  of 
that  act,  it  is  submitted  that  it  does  not  entitle  him,  under 
the  circumstances  of  the  present  case,  to  his  discharge  from 
custody.  The  benefits  which  that  act  confers  upon  him 
are  to  be  found  in  sects.  90  and  91.  The  former  section 
enacts,  "that  no  person"  "entitled  to  the  benefit  of  this 
act*  "  shall  at  any  time  thereafter  be  imprisoned  by  reason 
of  the  judgment**  entered  up  against  him  under  the  act, 
"  or  for  or  by  reason  of  any  debt,  or  sum  of  money,  or  costs, 
with  respect  to  which  such  person  shall  have  become  so 
entitled,  or  for  or  by  reason  of  any  judgment,  decree,  or 
order  for  payment  of  the  same ;"  but  if  arrested,  he  may  be 
released  by  a  Judge  of  the  Court  out  of  which  the  process 
issued:  and  sect  91  protects  his  property  from  execution 
for  any  debt,  &c  to  which  the  adjudication  extends.  It  is 
submitted,  that  the  defendant  does  not  come  within  either 
section;  for  this  is  neither  a  "debt,"  nor  "a  judgment, 
decree,  or  order  for  payment  of  the  same,"  with  respect  to 
which  the  defendant  has  become  entitled  to  his  discharge. 
The  provisions  of  that  act  are  applicable  only  to  the  state  of 
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his  certificate  under  any  such 
fiat  in  bankruptcy,  the  rights, 
powers,  title,  and  interest  of  the 
provisional  assignee  and  other 
assignee  or  assignees  appointed 
under  this  act,  in,  over,  and  re- 
specting any  property,  real  or 
personal,  whatsoever,  remaining 
to  such  prisoner  after  the  obtain- 
ing of  such  certificate,  or  there- 
after in  any  way  coming  to  him, 
and  under  or  in  pursuance  of  the 
warrant  of  attorney  to  be  executed 
by  such  prisoner  under  the  pro- 
visions of  this  act,  shall  from  and 
after  the  obtaining  of  such  cer- 
tificate, be  the  same  as  if  the 


vesting  order  made  under  this 
act  had  been  valid  at  the  time  of 
the  making  thereof:  provided 
always,  that  nothing  herein  con- 
tained shall  be  construed  to  affect 
the  title,  rights,  and  interests  of 
the  assignees  under  any  such 
fiat  in  bankruptcy,  or  to  alter  or 
diminish  the  effect  of  any  such 
certificate  as  aforesaid,  but  that 
the  title,  rights  and  interests  of 
such  last  mentioned  assignees, 
and  the  benefit  of  such  certificate 
to  such  prisoner,  shall  be  the 
same  to  all  intents  and  purposes 
as  if  this  act  had  not  been  made.9 
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Votum*  /.  the  law  as  it  existed  when  it  was  passed ;  but  no  enactment 
1850'  similar  to  the  257th  section  of  the  12  &  13  Vict  c.  106, 
then  existed.  If  the  1  &  2  Vict  c.  110,  s.  90,  and  the 
12  &  13  Vict  c  106,  s.  257  are  in  any  degree  inconsistent, 
the  later  enactment  must  override  and  qualify  the  earlier 
one.  If  the  defendant's  contention  be  correct,  the  penal 
provision  of  the  257th  section  might,  in  every  case,  be 
rendered  inoperative  by  the  insertion  of  all  the  insolvent's 
creditors  in  his  schedule. 

If  the  rule  be  discharged,  it  is  submitted  it  should  be 
discharged  with  costs,  as  it  is  in  the  nature  of  an  appeal 
from  the  Judge  at  Chambers ;  and  if  made  absolute,  it 
should  be  made  a  term  that  no  action  shall  be  brought 

Hugh  HiUj  in  support  of  the  rule,  first,  as  the  defend- 
ant was  discharged  under  the  Insolvent  Act,  he  was  not 
liable  to  be  arrested  again  for  the  same  debt  It  is  sub- 
mitted, that  the  defendant  was  arrested  "  for  and  by 
reason  of "  a  "sum  of  money,"  within  the  meaning  of  the 
1  &  2  Vict  c.  110,  s.  90,  "  with  respect  to  which"  he  was 
entitled  to  his  discharge  under  the  Insolvent  Act  There 
is,  no  doubt,  some  difficulty  in  construing  sects.  39  and  40^ 
with  respect  to  the  mode  in  which  the  Courts  of  Bank- 
ruptcy and  Insolvency  become  possessed  of  the  debtors 
estate  and  effects.  Probably,  under  sect  39,  the  adminis- 
tration of  the  existing  estate  and  effects  of  the  bankrupt  is 
taken  out  of  the  Insolvent  Court  and  vested  in  the  Court 
of  Bankruptcy,  while  the  administration  of  the  subsequently 
acquired  property  remains  in  the  Insolvent  Court  [Patte- 
son,  J. — The  90th  section  says,  "any  Judge  of  the  Court 
from  which  any  process  shall  have  issued  in  respect  there- 
of" may  discharge  the  prisoner.  Has  the  Court  power 
under  this  section  to  do  so?]  The  same  words  are  used  in 
the  14th  section,  which  gives  a  "Judge  of  one  of  the 
superior  Courts"  power  to  charge  stock;  and  it  has  been 
decided,  that  the  Court  has  jurisdiction  to  make  such  an 
order.     Besides,  in  such  cases  there  is  always  an  appeal  to 
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the  Court  from  the  decision  of  the  Judge  (a);  and  here     !»**•$  p. 

there  has  been  a  previous  application  to  a  Judge  at  Cham-  — — - — 

bers,  who  has  declined  to  interfere.     To  understand  the  *. 

257th  section  of  the  12  &  13  Vict  c  106,  the  certificate  Edmonmom- 
given  by  it,  contained  in  Schedule  (B  a),  must  be  looked 
into.  It  is  entitled,  a  "certificate  to  assignees  or  to  a 
creditor  to  entitle  them  to  issue  a  writ  of  execution," 
Before  the  passing  of  this  act,  a  creditor  who  proved  under 
a  fiat  could  not  afterwards  proceed  at  law  against  the  bank- 
rupt The  intention  of  sect.  257  was  to  alter  the  law  in 
this  respect,  and  to  enable  a  creditor,  in  cases  in  which  the 
Court  of  Bankruptcy  thought  fit  to  give  a  certificate,  to 
take  the  bankrupt  in  execution.  It  could  not  have  been 
intended  to  make  the  liberty  to  take  out  execution  against 
the  bankrupt  an  indirect  mode  of  inflicting  a  penal  imprison- 
ment Here,  however,  there  was  no  good  petitioning  creditor's 
debt  The  cases  before  the  stat  6  Geo.  4,  c  16,  shew  that 
where  a  creditor  had  once  taken  his  debtor  in  execution, 
he  could  not  afterwards  be  a  petitioning  creditor  in  respect 
of  the  same  debt  It  was  so  held  in  Cohen  v.  Cunning' 
ham  (b),  where  Burnabrfs  case  (c)  was  cited  and  relied  on. 
In  Baker  v.  Ridgway  (rf),  a  commission  was  sued  out 
against  the  defendant,  who  was  in  custody  under  a  ca.  sa. 
The  plaintiff,  in  order  to  prove  his  debt,  discharged  him 
from  an  execution  at  his  suit;  and  the  commission  being 
afterwards  superseded,  the  plaintiff  retook  the  defendant  in 
execution.  The  Court  of  Common  Pleas  held  that,  under 
ordinary  circumstances,  he  was  entitled  to  his  discharge ; 
but  as  in  that  instance  the  commission  and  supersedeas  had 
been  fraudulently  obtained,  they  refused  to  discharge  him. 
The  6  Geo.  4,  c.  16,  8.  59,  renders  a  debt,  for  which  the 
bankrupt  is  already  in  custody  at  the  suit  of  a  creditor, 
proveable  under  the  commission,  if  the  creditor  give  a 

(a)  See  Robinson  v.  Burbidge  (b)  8  T.  R.  123. 

and  Another,  ante,  pp.  94,  98,  99.  (c)  1  Stra.  653. 

See,  however,  contrfc,  Graham  v.  (d)  2  Bing.  41 ;  S.  C.  9  Moore, 

Cornell,  ante,  p.  438.  1 14. 
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sufficient  authority  for  the  discharge  of  the  bankrupt ;  but 
it  does  not  make  it  a  valid  petitioning  creditor's  debt 
The  257th  section  may  be  satisfied  by  construing  it  as 
applying  to  those  cases  only  in  which  the  creditor  has  not 
obtained  judgment  for  his  debt 

At  any  rate,  the  defendant  is  entitled  to  have  this  rule 
made  absolute,  on  the  ground  that  he  has  been  already  taken 
in  execution,  and  discharged  by  the  plaintiff's  own  act,  for  the 
same  debt  The  cases  on  the  subject  are  collected  in  Tidd's 
Pract.  174,  9th  ed.  Here,  the  defendant  was  discharged  in 
respect  of  the  debt  which  was  inserted  in  his  schedule  in  the 
Insolvent  Court  Suppose  a  person  privileged  as  a  chaplain 
in  ordinary  to  her  Majesty  were  discharged  from  arrest  on  the 
ground  of  his  privilege,  could  it  be  successfully  contended 
that  he  might  be  again  taken  in  execution  for  the  same 
debt  ?  So  here,  the  defendant  having  been  once  discharged 
by  a  competent  authority,  cannot  be  again  taken  in  execu- 
tion. 

Cur.  adv.  vuH. 


Patteson,  J. — The  plaintiff  in  this  case  had  recovered  a 
judgment  against  the  defendant,  and  taken  him  in  execution 
under  a  ca.  sa.  The  defendant  petitioned  the  Insolvent 
Court,  and  thereby  committed  an  act  of  bankruptcy.  The 
plaintiff  agreed  to  his  discharge,  and  sued  out  a  petition  in 
bankruptcy,  after  which  the  Insolvent  Court  discharged  the 
defendant.  The  proceedings  in  bankruptcy  went  on ;  the 
plaintiff  proved  his  debt,  and  ultimately  the  Commissioner 
before  whom  they  took  place  granted  a  certificate  to  the 
plaintiff  under  the  257th  section  of  the  12  &  13  Vict  c  106. 
[His  Lordship  here  read  that  section,  as  also  the  259th  (a), 
and  the  form  contained  in  the  schedule  to  the  act,  (B  a).] 
A  ca.  sa.  issued  out  of  this  Court  on  the  production  of  that 
certificate,  under  which  the  defendant  is  now  in  custody. 
It  is  contended  that  he  ought  to  be  discharged  principally 
on  two  grounds : 

(a)  See  these  sections,  9upra9  pp.  774,  5,  in  noti*. 


Edmondson. 
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First,  that  the  257th  section  does  not  apply  to  creditors     **  Mm£Fm 
who  have  obtained  judgment  before  proof.  — ~ 

Secondly,  that  the  plaintiff,  having  voluntarily  discharged    _     ». 
the  defendant,  was  not  a  good  petitioning  creditor,  and 
therefore  cannot  proceed  on  the  Commissioner's  certificate. 

As  to  the  first,  I  am  clearly  of  opinion  that  the  section 
applies  to  all  creditors  who  prove  their  debts,  whether  those 
debts  be  on  judgments  or  not ;  otherwise  judgment  creditors 
would  be  put  in  a  worse  situation  than  simple  contract 
creditors,  which  never  could  have  been  the  intention  of  the 
Legislature.  All  creditors  who  prove  under  a  fiat  or  peti- 
tion, thereby  make  their  election ;  and  they  were  precluded 
from  enforcing  their  claims  against  the  bankrupt  by  action  or 
execution,  until  the  recent  act  of  Parliament  gave  them  the 
power  of  doing  so  by  means  of  the  Commissioner's  certificate. 
They  are  still  precluded  from  suing  the  bankrupt,  or  issuing 
execution  on  their  judgments,  if  they  have  any;  but  it  is 
plain  that  the  257th  section  makes  them  judgment  creditors 
de  novo,  as  it  were,  and  the  certificate  of  the  Commissioner 
enables  them  to  proceed  as  such  by  ca.  sa.  only.  If,  there- 
fore, the  plaintiff  had  been  merely  a  judgment  creditor,  not 
having  taken  the  defendant  in  execution,  and  had  proved, 
the  proceedings  would  clearly  have  been  quite  regular. 

Further,  if  he  had  not  been  petitioning  creditor,  but  had 
taken  the  defendant  in  execution,  and  another  creditor  had 
sued  out  the  petition,  the  proceedings  would,  I  think,  still 
have  been  regular.  Such  a  judgment  creditor  is  not  satisfied, 
so  far  as  relates  to  bankruptcy  proceedings.  By  sect.  59  of 
6  Geo.  4,  c.  16,  he  is  enabled  to  prove,  but  not  "  without 
giving  a  sufficient  authority  in  writing  for  the  discharge  of 
such  bankrupt"  That  was  a  legislative  enactment  that 
taking  a  debtor  in  execution  should  be  no  satisfaction  of  the 
debt,  so  as  to  prevent  the  creditor  from  proving  in  bank- 
ruptcy; and  that  discharging  him  should  not  have  such 
effect ;  for  the  discharging  is  made  a  condition  of  enabling 
the  creditor  to  prove. 

The  provision  as  to  creditors  having  their  debtors  in 

VOL.    L  E   E   E  I*.    M.    &    P. 
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Volume  /.  execution,  is,  however,  omitted  in  the  corresponding  section 
of  12  &  13  Vict  c.  106,  viz.,  sect  182,— for  what  reason  1 
know  not;  but  the  omission  can,  at  most,  have  the  effect 
only  of  leaving  such  creditors  in  the  situation  in  which 
they  were  before  6  Geo.  4,  c.  16;  and  that  is,  that  by  the 
practice  of  the  Court,  though  not  by  express  law,  they 
were  enabled  to  prove. 

The  case,  therefore,  is  reduced  to  the  question,  whether 
the  fact  of  the  plaintiff,  being  petitioning  creditor,  alters  his 
position  in  this  respect,  and  whether  I  can  treat  all  the 
proceedings  as  void  on  that  account     In  Cohen  v.  Cunning- 
ham (a),  it  was  held,  that  a  plaintiff  who  had  taken  his 
debtor  in  execution  could  not  petition,  though  the  Court  of 
Chancery,  or  rather  the  Lord  Chancellor  sitting  in  bank- 
ruptcy, was  in  the  habit  of  allowing  such  creditor  to  prove 
under  a  commission  issued  on  the  petition  of  another  person. 
Probably  that  case  may  govern  and  be  decisive  whenever 
the  same  point  shall  directly  arise ;  but  assuming  it  to  be 
so,  the  well  known  power,  given  by  acts  of  Parliament 
subsequently  to  that  case,  of  substituting  a  good  petitioning 
creditor  in  lieu  of  one  whose  debt  is  insufficient,  has  pro- 
vided a  remedy  for  such  mischance,  and  rendered  it  less 
proper  for  a  Court  of  law  to  hold  all  the  proceedings  void, 
especially  upon  motion.     As,  therefore,  no  steps  have  been 
taken  in  bankruptcy  to  supersede  the  proceedings,  but  thej 
have  been  carried  on  altogether  as  being  good,  and  the 
plaintiff  has  been  allowed  to  prove,  I  cannot  hold  that  the 
certificate  of  the  Commissioner  under  the  recent  act  is  void: 
consequently,  I  think  the  ca.  sa.,  as  matters  now  stand,  is 
regular. 

A  point  was  made  as  to  the  effect  of  the  40th  section  of 
1  &  2  Vict  c.  1 10  (£),  under  which  it  was  contended  that 
the  Insolvent  Court  could  discharge  the  Insolvent  abso- 
lutely, notwithstanding  the  proceedings  in  bankruptcy* 
(His  Lordship  here  read  the  section).  Upon  considering 
that  section  in  connection  with  the  rest  of  the  act,  I  am  of 

(a)  S  T.  R.  123.  (b)  See  the  section  supra,  p.  776,  n.(«. 
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opinion  that  it  was  intended  to  keep  alive  the  proceedings 
in  the  Insolvent  Court,  only  for  the  purpose  of  reaching 
the  future  estate  of  any  bankrupt  who  should  obtain  his 
certificate, — that  is,  any  estate  acquired  by  him  after  such 
certificate, — through  the  means  of  the  warrant  of  attorney 
directed  by  that  act ;  and  that  it  has  no  operation  where  the 
bankrupt,  as  here,  does  not  obtain  his  certificate.  I  also  think 
that  the  recent  act  12  &  13  Vict.  c.  106,  transfers  all  ques- 
tions as  to  the  bankrupt's  discharge  to  the  Bankrupt  Court 
This  rule  must  therefore  be  discharged,  but  without 
costs. 

Rule  discharged  accordingly. 
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[Bail  Court.     Coram  Patteson,  J.] 

m  HIS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause  Where  a 
why  the  defendant  should  not  be  allowed  his  costs  of  suit,  is  referred, 
to  be  taxed  by  one  of  the  Masters ;  and  why  the  plaintiff  ™  the  cause* 
should  not  pay  the  same,  after  deducting  the  sum  of  7i  an!? of  the 

.  .  .  .  reference  are 

recovered  in  this  action;  or  why,  in  default  thereof,  the  to  abide  the 
defendant  should  not  be  at  liberty  to  issue  execution  for  costs  of  the 
the  same,  after  deducting  such  sum  as  aforesaid,  pursuant  ^J^ofthe6 

to  the  12  &  13  Vict  c.  106,  s.  86.  cause,  and  fol- 

low  its  event. 

The  following  facts  appeared  upon  the  affidavits.     The     The  defend- 
plain  tiff  filed  an  affidavit  of  debt,  under  the  12  &  13  Vict.  j^deAhe 
c  1 06,  s.  78,  against  the  defendant,  a  trader,  for  1 28i  8*.  1  Id. ;  ^2  ^8  ^ 

and  the  defendant  thereupon  entered  into  a  bond,  under  arc  to  be  de- 
ducted from 
the  debt  or 

damages  recovered  by  the  plaintiff,  and  not  from  the  debt  or  damages,  and  the  plaintiff's  costs 

added  together. 

Upon  an  application  by  defendant  under  the  12  &  13  Vict.  c.  106,  s.  86,  for  his  costs,  the 

date  of  the  commencement  of  the  action  is  sufficiently  shewn  by  the  statement  of  the  writ  of 

summons  in  the  issue  delivered  by  the  plaintiff,  without  any  express  averment  to  that  effect  upon 

tbe  affidavits. 

E   E   E   2 
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Volume  /.       the  gQth  sectioo,  to  pay  such  sum  as  the  plaintiff  might 
—  ■  \   —  recover  by  action.     The  present  action  of  debt  for  work, 
v.  labour  and  materials,  and   goods  sold  and  delivered,  was 

consequently  brought;  to  which  the  defendant  pleaded, 
with  several  other  pleas,  payment  of  17 L  17*.  5<L  into 
Court.  Upon  the  trial  of  the  cause  at  the  Glamorgan- 
shire Summer  Assizes,  in  the  present  year,  a  verdict  was 
taken  by  consent  for  the  plaintiff  for  the  amount  claimed, 
subject  to  the  certificate  of  a  gentleman  of  the  bar,  who 
was  to  certify  for  whom,  and  for  what  amount,  if  any,  the 
said  verdict  should  be  entered,  "  the  costs  of  the  said  cause, 
and  also  the  costs  of  this  reference,  to  abide  the  event  of 
the  said  certificate,  to  be  taxed  by  the  proper  officer." 
The  arbitrator  certified,  that  "over  and  above  the  sum 
paid  into  Court,  the  defendant  was  and  is  indebted  to  the 
plaintiff  in  8i,  parcel  of  the  debt  in  the  declaration  men- 
tioned;"  and  after  deducting  1£,  due  from  the  plaintiff  to 
the  defendant  on  a  set-off,  ordered  the  defendant  to  pay 
the  plaintiff  7£,  being  the  balance.  The  affidavits  did  not 
state  when  the  action  was  commenced,  but  in  the  issue 
delivered  by  the  plaintiff,  and  which  was  annexed  to  one 
of  them,  the  date  of  the  writ  of  summons  was  stated  to  be 
the  9th  of  February,  1850. 

Gray  shewed  cause.  First.  This  is  an  application  under 
the  12  &  13  Vict,  c  106,  &  86,  which  only  applies  to 
actions  "brought  after  the  commencement  of  this  act," 
(1st  of  August,  1849);  and  it  is  not  shewn  upon  the  affi- 
davits that  the  present  action  was  not  commenced  before. 
It  is  true  the  issue  states  the  date  of  the  writ  of  summons; 
but  it  cannot  be  looked  to  for  this  purpose.  It  is  not 
equivalent  to  a  statement  upon  oath.  A  mistake  may  hate 
been  made,  either  accidentally  or  designedly,  in  making  op 
the  issue,  and  the  plaintiff  would  not  be  indictable  for 
perjury. 

Secondly.  The  defendant  cannot  make  this  application 
after  having  consented  to  a  reference.     If  the  costs  of  the 
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cause  only  had  been  made  to  abide  the  event,  the  Court     L-  M  b  p- 
would,  perhaps,  hold  that  the  event  of  the  action  was  — r 

A/EERE 

meant;  but  here  those  of  the  reference  also  are  to  abide  v. 

the  event,  which  must  mean  the  event  of  the  reference, 
and  that  is  in  the  plaintiff's  favour.  The  plaintiff  can 
obtain  the  costs  of  the  reference  only  as  part  of  the 
damages  for  which  the  judgment  is  entered  up,  pursuant  to 
the  certificate  of  the  arbitrator;  and,  therefore,  does  not 
stand  on  the  same  footing  as  if  he  had  not  referred  the 
cause.  In  Griffiths  v.  Thomas  (a\  the  costs  of  the  action 
were  to  abide  the  event;  and  the  Court  held  that  that 
meant,  not  the  event  of  the  action,  but  the  event  of  the 
reference.  In  Jones  v.  Jehu  (&),  it  was  held,  that  if  a  cause 
and  all  matters  in  difference  are  referred,  and  the  arbitrator 
makes  a  separate  adjudication  as  to  the  actiorf,  the  defend- 
ant is  not  precluded  from  applying  for  his  costs  under  the 
43  Geo.  3,  c.  46,  because  other  matters  in  difference  are 
included  in  the  reference.  It  may  be  inferred  from  the 
judgment  in  that  case,  that  if  a  separate  adjudication  is  not 
made  as  to  the  action,  but  it  is  treated  as  a  part  of  other 
matters  referred,  so  that  a  mode  of  trial  different  from  that 
before  a  jury  may  have  been  adopted,  the  defendant  cannot 
move  under  a  statute  disentitling  the  plaintiff  to  costs. 
[Patteson,  J. — In  the  present  case,  nothing  is  referred  but 
the  action.]  The  ground  of  the  rule  is,  that  the  costs  of 
the  action  cannot,  in  such  a  case,  be  separated  from  the 
costs  of  the  reference.  Here  it  is  equally  impossible  to 
separate  the  costs  of  the  reference  from  those  of  the  cause. 
The  plaintiff  could  only  recover  the  former  by  taxing 
them  as  costs  of  the  latter.  [Patteson,  J. — You  assume 
that  the  plaintiff  is  entitled  to  the  costs  of  the  reference 
at  all  events;  but  they  are  to  abide  the  event,  and  are 
costs  in  the  cause.  The  arbitrator  here  has  no  power  to 
award  the  costs  of  the  reference  to  either  party.] 

Thirdly.   The  12  &  13  Vict.  c.  106,  s.  86,  only  says  that, 

(a)  4  D.  &  L.  109.  (b)  5  Dowl.  130. 
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rfft"e  7       *n  cases  W^l^*n  li9  cost8  8bfiH  ^  allow^  to  the  defendant, 
— - — : —  and  that  the  plaintiff  shall  be  disabled  from  taking  out  any 
v.  execution  "for  the  sum  recovered  in  any  such  action ;* 

unless  the  same  exceeds  the  amount  of  the  defendants 
taxed  costs.  Independently  of  this  statute,  the  plaintiff  is 
entitled  to  his  costs  by  the  Statute  of  Gloucester  (6  Edw.  1, 
c  1,  s.  2),  which  gives  them  in  the  nature  of  damages.  The 
amount  of  the  defendant's  costs  is  therefore  to  be  deducted, 
not  from  the  amount  only  for  which  the  certificate  is  given, 
but  from  that  amount  and  the  costs  added  together  (a). 

Lush,  in  support  of  the  rule.  As  to  the  first  objection, 
the  date  of  the  commencement  of  the  action  is  sufficiently 
shewn  by  the  date  of  the  writ  of  summons  as  set  out  in  the 
issue ;  but  the  record  itself  is  also  before  the  Court,  and 
may  be  inspected  for  the  purpose  of  ascertaining  when  the 
action  was  commenced. 

As  to  the  second,  the  case  of  Janes  v.  Jehu  (£),  which 
has  been  referred  to,  is  an  express  authority  in  the  defend- 
ant's favour.  There  are  several  cases  which  shew,  that  where 
a  verdict  is  taken  subject  to  a  reference,  and  the  costs  of 
the  cause  are  to  abide  the  event,  the  event  of  the  action  is 
meant;  and  the  statutes  depriving  the  plaintiff  of  costs, 
apply  in  the  same  way  as  if  the  amount  recovered  had  been 
found  by  a  jury.  Summers  v.  Grosvenor  (c),  is  an  instance. 
The  cases  will  be  found  collected  in  Russell  on  Awards, 
pp.  385—8.  In  Tregoning  v.  Atteriborough  (d),  no  mention 
was  made  in  the  order  of  reference  of  the  costs  of  the  refe- 
rence ;  and  it  was  held  that  they  might  be  taxed  as  co6ts 
in  the  cause.  In  Taylor  v.  Lady  Gordon  (<?),  there  were 
other  matters  in  difference  between  the  parties. 

The  third  objection,  if  well  founded,  would  render  the 
86th  section  of  the  statute  nugatory. 

(a)  A  point  was  also  argued  (c)  2  C.  &  M.  341. 

upon  the  existence  of  reasonable  (d)  7  Bing.  733 ;   S.  C.  5  M. 

and  probable  cause  for  making  &  P.  453 ;  1  Dowl.  225. 

the  affidavit  of  debt,  as  disclosed  (e)  9  Bing.  570;  S    C.  2  M. 

upon  the  affidavits.  &  Scott,  725 ;  1  Dowl.  720. 

(6)  5  Dowl.  130. 
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Patteson,  J. — As  to  the  first  objection,  viz.,  that  it  is     *»  **-  tr  *• 
not  stated  in  the  affidavits  that  this  action  was  commenced  - 


after  the  statute  came  into  operation,  it  appears  that  in  the  9. 

issue  which  is  attached  to  one  of  the  affidavits  the  date  of  KlRKHOU8B- 
the  writ  is  given,  which  is  some  time  after  the  statute  came 
into  force.  As  this  is  made  up  and  delivered  by  the  plaintiff 
himself,  I  think  it  sufficiently  appears  for  the  purpose  of  the 
present  application,  that  the  action  has  been  commenced 
since  the  statute  came  into  operation. 

Next,  it  is  said  that  this  application  cajinot  be  made  after 
the  defendant  has  agreed  to  the  reference  of  the  cause.     It 
is,  however,  clear,  that  where  the  verdict  is  taken  subject  to 
a  certificate,  the  costs  of  the  action  and  of  the  reference  to 
abide  the  event,  and  no  other  matters  in  difference  are  re- 
ferred, the  costs  of  the  reference  are  costs  in  the  cause ;  and 
it  cannot  be  said  that  where  a  party  is  entitled  to  the  costs 
of  the  reference  merely  as  costs  in  the  cause,  if  any  law  pre- 
vents him  from  recovering  costs  in  the  cause,  he  should  not 
also  be  prevented  from  recovering  the  costs  of  the  reference. 
With  respect  to  the  last  objection  that  the  costs  are  to  be 
deducted  not  from  the  sum  recovered  as  the  amount  of  the 
debt  or  damages,  but  from  the  debt  or  damages,  and  costs 
added  together,  the  language  of  the  act  is  not  very  precise, 
but  it  is  the  same  or  nearly  the  same  as  that  used  in  43  Geo.  3, 
c  46 ;  and  I  apprehend  it  must  be  taken  to  mean,  as  in  that 
statute,  from  the  sum  recovered  as  the  amount  of  the  plain  tifFs 
claim  independent  of  costs ;  for  it  could  never  be  meant  that 
the  plaintiff  was  first  to  have  bis  costs  allowed  him,  and  then 
to  have  the  amount  of  the  defendant's  costs  deducted  from 
them,  which  would  virtually  render  the  statute  inoperative. 
It  comes  then  to  the  question  whether  I  can  see  that  the 
plaintiff  had  reasonable  and  probable  cause  for  making  an 
affidavit  of  debt  to  this  amount  against  the  defendant,  and 
I  think  I  cannot  do  so.    (His  Lordship  here  referred  to  the 
facts  of  the  case,  and  concluded  by  making  the  rule  absolute). 

Rule  absolute. 
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November  23.      DsVKREUX   V.  THE   KILKENNY  AND  GfiBAT    SoUTHSBN 

and  Western  Railway  Company. 

[In  the  Exchequer  of  Pleas. 

Coram  Pollock,  C.  2?.,  Parke,  B.,  Alderson,  B.,  and 

FtatttB.] 

Whether  exe-  Mr  E ACOCK  moved  for  a  rule,  calling  on  George  Emery 
a  judgment  to  shew  cause  why  a  writ  of  scire  facias  should  not  issue 
amSrt^rail-  aga*nst  h*m,  w  a  shareholder  of  the  Kilkenny  and  Great 
way  company  Southern  and  Western  Railway  Company,  for  the  sum 
the  provisions  of  8907.  8*.  2A,  being  the  balance  due  to  the  plaintiff 
panieV  Clauses  upon  a  judgment  obtained  against  that  company  in  this 

Condition     cauge- 
Act,  should 

issue  against         The  affidavits  in  support  of  the  rule  stated  the  following 

a  shareholder,     .  _.  .  .    .  , 

depends  not     facts.     Ihe   company   was  incorporated   by    the   statute 

ji3rs **    9  &  10  Vict-  *  ^clx.,  (local  and  personal,  public),  which 

failure  to  find  embodied  the  several  Railway  Consolidation  Acts,  in- 
sufficient pro-  #  #  y 

perty  and  eluding  the  Companies'  Clauses  Consolidation  Act  (8  &  9 

company  to  Vict,  c.  16).     The  plaintiff  recovered  judgment   in  this 

j^men"but  act^on  *°r  H40£  8*.  2rf.,  including  costs;  and  of  that  sum 

also  upon  his  8902.  8s.  2d.  still  remained  unpaid.     Writs  of  fi.  fa.  had 

having  used       .  . 

due  diligence  issued  against  the  company  into  Surrey  and  Middlesex,  the 

propertyud  counties  where  the  venue  was  laid ;  and  in  the  latter  of  which 

eflWhetherhe  ^e  comPany  bad  an  office,  but  the  sheriffs  had  returned  to 

has  used  such  both,  nulla  bona.     The  affidavits  also  stated,  that  the  plain- 

a  preliminary  tiff's  attorney  had  made  several  applications  at  the  company's 
dedded  Wthe  °^ce  to  inspect  the  register  of  shareholders,  but  had  not 

Court  upon  been  allowed  to  do  so;  that  the  name  of  George  Emery 

the  motion  for  ° 

leave  to  issue 
such  execution. 

Semble,  that  the  proper  form  of  issuing  execution  under  the  8  &  9  Viet  c.  16,  s.  36, 
the  shareholder  of  a  railway  company,  is  by  sd.  fa. 
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was  found  registered  in  the  "joint  stock  registry,"  as  a     ^  ^rfr  P. 
subscriber  to  the  company  to  the  amount  of  25,0002. ;  that 


Devereux 
the  plaintiff  had  employed  due  diligence  to  obtain  satis-  *. 

faction  of  his  judgment  from  the  effects  of  the  company,  but  r^Ty^ 
had  been  unable  to  do  so ;  that  Emery  was  believed  to  be 
still  a  shareholder,  and  that  at  a  meeting  held  in  August, 
1850,  he  had  moved  the  adoption  of  a  report  which  stated, 
that  "  in  consequence  of  calls  not  having  been  duly  res- 
ponded to,  the  directors  were  unable  to  free  the  company 
from  its  pecuniary  engagements;  that  two  judgments  had 
been  obtained  against  the  company,  viz.,  one  in  this  cause, 
and  the  other  at  that  of  one  Hichins ;  and  that  the  directors 
being  unable  to  satisfy  these  suits  from  the  limited  funds  in 
hand,  had  no  alternative  but  to  let  the  creditors  take  such 
steps  to  procure  the  fruits  of  their  judgments  as  they  might 
be  advised ;  that  the  accounts  of  the  company  shewed  that 
a  balance  of  862.  remained  to  its  credit  on  the  30th  of 
June,"  &c. 

Peacock  The  present  application  is  made  under  sect.  36 
of  the  Companies'  Clauses  Consolidation  Act,  (8  &  9  Vict# 
c  16),  which  provides,  that  where  execution  cannot  be 
had  against  the  effects  of  the  company,  it  may  issue 
against  a  shareholder ;  but  only  "  upon  an  order  of  the 
Court"  Under  a  similar  provision  in  the  Banking  Com- 
panies' Act,  7  Geo.  4,  c  46,  s.  13,  the  practice  has  been  to 
issue  a  sci.  fa. ;  but  the  language  of  the  two  acts  differs 
materially,  and  it  may  be  doubted  whether,  under  the 
statute  under  which  the  application  is  made,  a  motion 
in  Court  for  leave  to  issue  execution,  is  not  sufficient 
without  sci.  fa.  The  Court  of  Common  Pleas  have, 
however,  lately  decided  that  a  sci.  fa.  is  necessary  (a) ;  and 
it  has,  therefore,  been  thought  safer  to  ask  the  Court  for 
leave  to  issue  that  writ.  The  facts  stated  in  the  affidavits 
clearly  justify  the  Court  in  granting  the  application. 

(a)  Since  reported,  Hichins  v.  Kilkenny,  <$*<?.,  Railway  Company,  ante, 
p.  712. 
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Volume  I.  Slade  shewed  cause  in  the    first   instance.     The   facts 

stated  do  not  entitle  the  plaintiff  to  a  sci.  fa.     First,  it  does 


„.  not  sufficiendy  appear  that  Emery  is  now  a  shareholder. 

Bai^ayCo.  ^xe  P1"0^1,  evidence  of  his  being  a  shareholder  is  the 
sealed  register,  which,  by  sect.  9  of  8  &  9  Vict,  c  16,  the 
company  is  required  to  keep;  Newry  and  EnnishiUen  Sail- 
way  Company  v.  Edmunds  (a).  If  his  name  be  improperly 
omitted  from  it,  the  plaintiff  may  apply  for  a  mandamus  to 
compel  the  company  to  enter  it  It  is,  indeed,  alleged  that 
the  "joint  stock  registry"  has  been  searched,  and  that 
Emery's  name  has  been  found  there ;  but  it  does  not 
appear  when  that  search  was  made.  It  is  quite  consistent 
with  that  statement  that  Emery  is  not  now  a  shareholder. 

Secondly,  the  affidavits  do  not  negative  the  existence 
of  property  belonging  to  the  company  in  Ireland.  As  the 
plaintiff  gave  credit  to  an  Irish  company,  he  ought  not  to 
be  allowed  to  proceed  against  a  shareholder  in  this  country 
until  he  has  shewn  that  the  company  has  no  property  or 
effects  in  the  country  where  it  may  be  most  reasonably 
expected  that  they  should  be  found,  viz.,  in  Ireland. 
Whether  or  not  there  is  such  property  is  a  fact  which 
ought  to  be  stated  on  the  scire  facias,  so  that  it  may  be 
traversed.  The  matter  being  entirely  in  the  discretion 
of  the  Court,  it  is  submitted  that  on  these  two  grounds  they 
will  refuse  the  application.  [Parke,  B. — This  subject  has 
already  been  before  us  under  the  Banking  Act,  7  Geo.  4, 
c  46.  In  Dodgson  v.  Scott  (b\  which  was  argued  before 
me,  I  held  that  the  question,  whether  reasonable  and  proper 
efforts  had  been  made  to  obtain  payment  from  the  parties 
primarily  liable,  was  a  question  for  the  discretion  of  the 
Court ;  but  that  the  fact  of  a  person's  having  been  a  partner 
at  the  time  when  the  contract  was  entered  into,  should  appear 
on  the  sci.  fa.,  and  be  tried  by  a  jury.  In  The  Bank  of 
England  \.  Johnson  {c)>t\ie  same  question  was  argued  before 

(a)  2  Exch.  118.  (c)  3  Exch.  598 ;  S.  C.  6  D. 

(b)  2  Exch.  457 ;  S.  C.  6  D.   &  L.  458. 
&  L.  27. 
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the  full  Court,  which  adopted  the  view  which  I  had  taken  in     L-  M-  fr  ?• 

Dodgson  v.  Scott     We  thought  that  a  sci.  fa.  for  execution  — ■ — 

°  Devf.reux 

against  those  who  were  members  at  the  time  of  the  contract,  ». 

should  state  the  prior  execution  against  the  members  at  the   Railway  Co. 
time  of  the  execution.     Now,  it  would  seem,  by  parity  of 
reasoning,  that  that  fact  should  be  shewn  here.] 

Peacock,  in  reply.  If  there  is  no  sufficient  property 
belonging  to  the  company  in  England  to  satisfy  the  plain- 
tiff's execution,  the  Court  will  allow  execution  to  go  against 
a  shareholder. 

Pollock,  C.  B. — The  rule  must  be  made  absolute.  The 
application  is  made  under  8  &  9  Vict  c.  16,  s.  36,  by 
virtue  of  which  the  Court  has  power  to  award  execution 
against  shareholders  of  a  company  against  which  a  plaintiff 
has  obtained  judgment,  if  there  cannot  be  found  sufficient 
property  and  effects  of  the  company  to  satisfy  it  The 
Court  of  Common  Pleas  has  decided,  we  are  told,  that  exe- 
cution in  these  cases  cannot  issue  without  a  scire  facias  (a). 
As  the  power  given  is  to  issue  execution  and  not  a  scire 
facias,  and  that  power  is  created  by  statute,  a  doubt  might 
arise  whether  we  could  issue  a  scire  facias.  As,  however, 
the  execution  is  to  issue  upon  certain  facts  stated  to  the 
Court,  we  must  have  the  power  to  investigate  those  facts ; 
as,  for  example,  where  an  executor  comes  for  a  scire  facias, 
he  must  allege  that  he  is  executor,  and  that  allegation  may 
be  so  traversed  that  it  may  be  tried  by  a  jury.  It  appears 
to  me  to  be  much  better  that  those  facts  should  be  tried  on 
the  traverse  to  the  scire  facias,  than  by  our  directing  an  issue 
to  try  them :  in  any  case,  therefore,  I  think  therefore  that 
the  scire  facias  should  be  granted.  I  do  not  say  that  we  have 
not  power  to  issue  execution  in  another  form,  but  I  think 
that  writ  the  most  convenient  form ;  and  I  state  this  to  ex- 


(a)  Since  reported,  Hichins  v.  The  Kilkenny,  fyc,  Railway  Company, 
ante,  p.  712. 
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Volume  /.       elude  any  inference  that  I  either  concur  in,  or  dissent  from, 
what  is  stated  to  be  the  opinion  expressed  by  the  Court  of 


Dkvkreox 

v.  Common  Pleas.   It  does  not  form  any  part  of  our  judgment 

Railway  Co.  *n  tne  present  case  to  say  whether  execution,  without  a  scire 
facias,  may  issue  or  not;  but  it  is  worthy  of  observation, 
that  in  the  earlier  act,  7  &  8  Vict  c.  110,  s.  68,  it  is  said 
that  execution  may  issue  by  leave  of  the  Court,  or  a  Judge, 
upon  motion  or  summons,  "without  any  suggestion  of  scire 
facias ;"  whereas  in  the  latter  act,  8  &  9  Vict.  c.  16,  s.  36, 
under  which  we  are  now  acting,  it  is  only  said  that  "  exe- 
cution may  be  issued,"  and  there  is  no  mention  of  a  scire 
facias.  It  may  be  that  the  Legislature,  having  once  adopted 
the  course  of  proceeding  established  by  the  earlier  act, 
thought  that  it  was  unnecessary  to  re-enact  it.  We  need 
not,  however,  now  decide  that  question. 

Parke,  B. — I  am  of  the  same  opinion.  The  only 
question  is,  whether  a  scire  facias  should  issue.  I  think 
that  sufficient  facts  have  been  shewn  to  justify  ns  in 
granting  the  application.  On  the  scire  facias  it  must  be 
stated,  as  was  done  in  The  Bank  of  England  v.  Johnson  (a\ 
that  execution  has  issued  against  the  goods  of  the  company, 
and  that  they  have  not  been  found  sufficient  to  satisfy  the 
judgment  Whether  due  diligence  has  been  used  to  obtain 
execution  against  the  goods  of  the  company  is  a  prelimi- 
nary matter,  to  enable  the  Court  to  form  an  opinion 
whether  execution  ought  to  issue ;  and  in  the  exercise  of 
our  discretion,  we  must  consider  whether  the  plaintiff  has 
used  due  diligence  to  obtain  satisfaction  from  the  Irish 
property  belonging  to  the  company.  I  think  the  statement 
in  the  report  shews  that  a  prima  facie  case  has  been  esta- 
blished ;  and  the  rule  should,  therefore,  be  made  absolute. 

Alderson,  8. — It  is  clear   that  on  the  three  points  a 
scire   facias  should  issue;   as   to  the  last, — whether  due 

(a)  3  Exch.  598 ;  S.  C.  6  D.  &  L.  458. 
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diligence  has  been  used  by  the  plaintiff  to  obtain  from  the     L\^'A  P' 

Irish   property   satisfaction   of   the   execution. — that   is   a  — 

.         .  ,  Devbheux 

matter  for  the  discretion  of  the  Court ;  and  I  think,  on  the  ». 

.      i*   ir       t*«  i  •  ii  KlLKENNY.&C. 

statement  of  Mr.  Emery  at  the  meeting,  that  there  was  no    Railway  Co. 
property  of  the  company  whatever,  we  may  let  the  scire 
facias  go. 

Platt,  8. — I  think  the  scire  facias  should  be  granted ; 
and  I  also  think  that  that  is  the  proper  mode  of  proceeding. 
The  facts  in  litigation  between  the  parties  ought  to  be  de- 
cided by  a  jury,  without  our  awarding  an  issue.  That  is 
the  proper  tribunal  for  deciding  questions  of  fact,  and  not 
the  Court,  whose  duty  is,  not  to  try  facts,  but  to  expound 
law.  A  scire  facias,  though  in  one  sense  an  original  action, 
is,  in  a  case  like  this,  only  a  continuation  of  the  original 
cause — it  is  a  scire  facias  upon  a  judgment;  giving  to  the 
party  against  whom  it  is  issued  an  opportunity  of  denying 
the  facts  alleged  in  it.  I  think  that  the  facts  which  are  ~ 
here  shewn  sufficiently  justify  us  in  allowing  the  scire  facias 
to  issue  against  Mr.  Emery. 

Rule  absolute. 
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November  14,  Smith  and  Another  v.  Lovell. 

25. 

[In  the  Common  Pleas. 

Coram  Jervis,   C.  J.,  Maule,  J.y   Williams,  J.,  and 

Talfourd,  J.] 

I.  The  first  A  HE  judgment  of  the  Court  in  this  case  sufficiently  sets 
dficlM^tion  ^ort^  ^e  substance  of  the  pleadings  to  render  any  statement 
after  alleging     0f  them  in  this  place  unnecessary. 

were  tenants  of 

chambers  to  H.,  at  the  rent  of  84/.,  stated,  that  upon  their  letting  those  chambers  to  defendant  at 
their  tenant  at  the  rent  of  84/.,  defendant  promised  to  pay  the  said  rent  to  H.,  or,  if  not,  that  be 
would  indemnify  plaintiffs  in  respect  thereof,  and  would  pay  the  same  to  them.  Averment,  that 
rent  became  due  from  plaintiffs  to  H.,  that  defendant  did  not  pay  H.,  bat  plaintiffs  paid  him,  and 
requested  defendant  to  pay  them,  who  refused,  &c 

Whether  the  above  count  means  that  defendant  promised  to  pay  to  H.  the  rent  due  from 
plaintiffs  to  H.,  or  the  rent  due  from  defendant  to  plaintiffs,  quart  f 

Held,  however,  that  it  does  not  mean  that  defendant's  promise  was  to  extend  further  than  his 
liability  to  pay  rent  under  his  own  tenancy  to  plaintiffs, 

II.  Sixth  plea,  that  before  the  rent  grew  due  from  plaintiffs  to  H.,  defendant's  tenancy  ended 
by  operation  of  law,  by  his  delivering  up  possession  to  plaintiff  C. 

Replication,  that  defendant  of  his  own  wrong  delivered  up  possession ;  because  it  bad  been 
agreed,  that  if  plaintiffs  gave  defendant  notice  to  determine  tne  agreement  between  tbem  and 
defendant,  they  would  not  prevent  his  becoming  tenant  to  H. ;  that  they  were  always  and  still 
ready  and  willing  to  suffer  bim  to  occupy  as  tenant  to  H.,  and  had  not  prevented  him;  that 
plaintiffs  received  possession  of  the  chambers  from  defendant  for  the  purpose  of  letting  them 
for  him ;  that  they  refused  to  accept  possession  except  upon  the  terms  that  defendant  should 
not  be  released  from  his  liability,  and  that  possession  was  taken  on  no  other  terms.  Without 
this  that  the  term  was  surrendered  by  operation  of  law,  &c. 

Held,  upon  special  demurrer,  that  the  replication  was  bad,  on  the  ground  that  the  inducement 
was  inconsistent  and  incongruous  with  the  traverse. 

III.  Seventh  plea,  that  before  the  same  rent  became  due,  it  was  agreed  between  C,  one  of 
the  plaintiffs,  on  behalf  of  himself  and  his  co-plaintiff,  and  defendant,  that  the  latter  should  deliver 
up  the  chambers  to  plaintiff  C,  and  be  discharged  from  further  liability ;  and  that  possession 
was  accepted  accordingly. 

Replication,  traversing  that  it  was  agreed  between  plaintiff  C.  on  behalf  of  himself  and  his 
co-plaintiff,  and  defendant,  that  defendant  should  be  discharged  from  further  liability,  and  that 
possession  was  accepted  accordingly. 

Held,  first,  that  the  seventh  plea  set  up  a  good  defence; 

Secondly,  that  the  replication  was  too  large,  for  traversing  not  only  that  the  agreement  wss 
made  by  C.,  but  also  that  it  was  made  by  him  on  behalf  of  himself  and  his  co-plaintiff. 

Thirdly,  that  this  was  an  objection  of  substance,  and  available  upon  general  demurrer. 

Whether  the  replication  was  not  also  double  and  multifarious  for  denying  the  acceptance  of 
possession  as  well  as  the  agreement,  qmmre  (a). 

IV.  Eighth  plea,  that  before  the  same  reut  became  due,  plaintiff  C,  with  the  sanction  of  his 
co-plaintiff,  evicted  defendant. 

Replication,  traversing  eviction  by  C,  with  the  sanction  of  his  co-plaintiff. 
Held,  that  the  replication  was  too  large. 

V.  The  second  count  was  for  use  and  occupation ;  the  third  upon  an  account  stated. 
Eleventh  plea,  to  those  counts,  that  after  the  causes  of  action  accrued,  defendant  was  dis- 
charged by  order  of  the  Insolvent  Debtors'  Court. 

Replication,  as  to  so  much  of  the  plea  as  relates  to  the  third  count,  that  the  cause  of  actios 
accrued  after  the  order. 

Heldy  that  the  replication  was  bad,  as  amounting  to  an  argumentative  traverse  of  the  plea. 

(a)  See  Buttigeig  v.  Booker,  ante,  p.  441. 
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Willes,   for   the   defendant,   cited  Gore   v.    Wright  (a);     L.  M.  &  P. 

I  M*)0 

Morrison  v.  Chadwick  (&),  and  Wallace  v.  Kelsall  (c). 


Smith 

and  Another 

v. 


H.  T.  Coles,  for  the  plaintiffs,  referred  to  Harley  v.  Lovell. 
King  (d);  Bythewood's  Precedents  in  Conveyancing,  vol.  4, 
p.  171,  and  Monkman  v.  Shepherdson  (<?).  [Williams,  J.r 
referred  to  Wolveridge  v.  Steward  (/)•] 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  Court — 
In  this  case,  there  is  no  little  difficulty  in  construing  the 
first  count  of  the  declaration.  It  alleges  that  the  plaintiffs 
were  tenants  of  certain  chambers  to  one  Heale,  at  the  rent 
of  84/.  per  annum,  payable  quarterly ;  and  that,  in  con- 
sideration that  they  would  demise  and  underlet  the  chambers 
to  the  defendant,  to  hold  as  their  tenant,  at  a  rent  of  84/. 
payable  quarterly,  he  promised  them  that  he  would  pay 
the  said  rent  to  Heale,  and  that,  if  he  should  not  do  so,  he 
would  indemnify  them  in  respect  thereof,  and  would  pay 
the  same  to  them.  The  declaration  then  avers,  that  the 
plaintiffs  did  let  the  chambers  to  the  defendant  on  the 
terms  aforesaid,  and  that,  under  that  demise,  he  held  the 
chambers;  that  large  sums  of  money,  parcel  of  the  rent 
aforesaid,  became  due  from  the  plaintiffs  to  Heale;  that  the 
defendant  did  not  pay  them  to  Heale ;  that  the  plaintiffs 
paid  him,  and  requested  the  defendant  to  pay  them ;  but 
that  he  hath  not  done  so,  &c. 

It  is  not  easy  to  say  whether,  by  this  statement,  the 
plaintiffs  mean  to  allege  the  contract  to  have  been  that  the 
defendant  promised  to  pay  Heale  the  rent  due  from  them 
to  Heale,  or  the  rent  due  from  the  defendant  to  them 
under  the  demise  which  is  the  consideration  for  his  promise. 
But,  whichever  may  be  meant,  the  plaintiffs  cannot,  we 

(a)  8  A.  &  E.  118  ;  S.  C.  3  N.      Dowl.  841. 

&  P.  243.  (A  2  C.,  M.  &  R.  18. 

(b)  7  C.  B.  266;  S.  C.  6  D.  (e)  11  A.  &  E.  411. 

&  L.  567.  (/)  3  M.  &  Scott,  561. 

(c)  7   M.  &  W.  264;    S.  C.  8 
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think  be  understood  as  intending  to  allege  that  the  defend- 
ant's promise  to  pay  Heale,  was  to  extend  further  than  his 
and  Another  liability  to  pay  rent  under  his  own  tenancy  to  the  plaintiffs; 
and,  consequently,  we  are  of  opinion  that  the  sixth  plea, — 
which  is  addressed  to  84£  parcel  of  the  rent  mentioned  in 
the  first  count,  and  which  sets  up  as  a  defence,  that,  before 
it  grew  due  from  the  plaintiffs  to  Heale,  the  tenancy  of  the 
defendant  to  the  plaintiffs  had  ended  by  a  surrender  by 
operation  of  law  (a), — is  a  good  plea. 

The  plaintiffs  have  replied  to  it,   by  way  of  special 
traverse  (&).   To  this  replication  the  defendant  has  demurred 


id)  Scil.  by  defendant  quitting 
possession  of  the  chambers  by 
the  license  of  the  plaintiff  Coles, 
and  by  the  defendant  delivering 
np  the  keys  of  the  chambers  to 
Coles,  and  relinquishing  posses- 
sion to  him,  with  the  intention  of 
putting  an  end  to  the  tenancy. 
The  plea  also  averred  that  the 
defendant  had  not  since  occupied 
the  Chambers ;  that  the  plaintiff 
Coles,  in  giving  such  license  and 
accepting  the  keys,  acted  on  be- 
half of  himself  and  hi  8  co-plaintiff, 
and  that  the  plaintiff  Coles  has 
ever  since  continued  in  posses- 
sion, with  the  assent  of  his  co- 
plaintiff. 

(b)  The  replication  stated  that 
the  defendant,  of  his  own  wrong, 
quitted  possession  of  the  cham- 
bers ;  because  it  was  agreed  be- 
tween the  plaintiffs  and  the  de- 
fendant, in  consideration  of  the 
defendant  becoming  tenant  and 
indemnifying  the  plaintiffs  as  in 
the  first  count  mentioned,  that 
in  case  the  plaintiffs  should  give 
the  defendant  notice  to  terminate 
that  agreement,  and  the  defendant 
should  be  desirous  of  continuing 
his  occupation  of  the  premises 
as  tenant  of  Heale,  the  plaintiffs 


should  not  occupy  the  premises, 
or  prevent  any  arrangement  for 
the  occupation  of  them  by  the 
defendant  under  Heale ;  that  the 
plaintiffs  were  always,  and  still 
were,  ready  and  willing  to  suffer 
the  defendant  to  continue  the 
occupation  of  the  chambers  under 
Heale,  and  that  they  did  not  in- 
terfere to  prevent  any  arrange- 
ment for  that  purpose ;  that  the 
plaintiffs  received  the  keys  of  the 
chambers,  and  took  possession  st 
the  request  of  the  defendant  to 
let  the  chambers  for  the  benefit 
of  the  defendant ;  that  they  re- 
fused to  receive  the  keys  from 
the  defendant  except  on  the  terms 
that  the  defendant  should  not  be 
released  from  his  liability  in  re- 
spect thereof ;  and  that  the  kejri 
and  the  possession  of  the  cham- 
bers were  received  by  the  plain- 
tiffs on  no  other  terms  or  con- 
ditions than  on  the  terms  that 
the  defendant  should  not  be  re- 
leased from  hi  8  liability  under 
the  agreement  in  the  first  count 
mentioned.  Without  this  that 
the  estate,  term,  and  interest  wai 
surrendered  by  operation  of  law, 
&c. 
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specially,  on  the  ground  that  the  inducement  is  inconsistent     L*  **-  *  *• 
and  incongruous  with  the  traverse.     And  we  think  that  it  '- — 

Smith 
plainly  is  so ;  and  therefore  our  judgment  on  this  demurrer    and  Another 

must  be  for  the  defendant.  Lovkll. 

The  seventh  plea  is  likewise  addressed  to  the  same  sum 
of  84£  ;  and  it  alleges,  that,  before  it  became  due  from  the 
plaintiffs  to  Heale,  it  had  been  agreed  by  and  between  the 
plaintiff  Coles,  for  and  on  behalf  of  himself  and  the  plaintiff 
Smith,  and  with  his  authority,  and  the  defendant,  thatt  he 
defendant  should  quit  and  deliver  up  the  possession  of  the 
chambers  to  the  plaintiff  Coles ;  and  that,  in  consideration 
thereof,  the  defendant  should  be  discharged  from  all  further 
liability  to  pay  any  rent  for  the  chambers;  and  that  the 
defendant  did  accordingly  deliver  up  possession  to  the 
plaintiff  Coles,  which  he  on  behalf  of  himself  and  the 
plaintiff  Smith,  accepted.  Construing  the  first  count  of 
the  declaration  as  we  do,  we  think  this  plea  also  sets  up  a 
good  defence  by  way  of  executed  contract,  according  to 
the  case  of  Gore  v.  WriglU  (a). 

The  plaintiffs  have  replied  to  this  plea,  by  traversing 
that  it  was  agreed  by  and  between  the  plaintiff  Coles,  for 
and  on  behalf  of  himself  and  the  plaintiff  Smith,  and  the 
defendant,  that  the  defendant  should  be  discharged  from 
liability  to  pay  any  further  rent,  and  that  possession  was 
accepted,  in  pursuance  of  the  alleged  agreement,  in  dis- 
charge of  the  defendant's  liability,  in  manner  and  form,  &c. 
To  this  replication  the  defendant  has  specially  demurred, 
on  the  ground  that  it  is  double  and  multifarious,  inasmuch 
as  the  plaintiffs  have  denied  not  only  the  agreement  alleged, 
but  also  the  acceptance  of  the  possession  of  the  chambers 
in  pursuance  thereof. 

It  is  unnecessary  for  us  to  decide  whether  this  is  a  suffi- 
cient cause  of  demurrer,  or  whether  the  plaintiffs  are 
entitled  by  their  replication   to  deny  the  whole   of  the 

(a)  8  A.  &  E.  118  ;  S.  C.  3  N.  &  P.  243. 
VOL.    1.  F   F   F  L.   M.   &    P. 
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-  defence ;  because  we  are  of  opinion  that  the  replication  is 


Smith 

and  Another  bad,  for  another  cause,  not  specially  assigned,  but  which 
Lovell.  we  regard  as  an  objection  of  substance,  viz.,  that  the 
traverse  is  too  large,  by  reason  of  including  the  allegation 
in  the  plea  of  the  agreement  therein  mentioned  having 
been  made  by  the  plaintiff  Coles  for  and  on  behalf  of  the 
plaintiff  Smith,  as  well  as  of  himsel£  The  case  of  JVaUace 
v.  Kelsall  (a),  appears  to  us  to  prove  that  the  plea  would 
contain  a  good  bar,  without  this  allegation.  If  this  be  so, 
the  traverse  is  bad,  (and,  in  our  opinion,  bad  on  general 
demurrer,)  if  it  would  put  the  defendant,  on  the  trial  of  the 
issue,  under  the  necessity  of  proving  the  allegation,  in  order 
to  obtain  a  verdict.  And  we  have  come  to  the  conclusion 
that  this  would  be  the  effect  of  the  traverse,  after  con- 
sidering the  authorities  relating  to  the  point,  the  principal 
of  which  are  cited  and  fully  discussed  in  the  judgment  of 
the  Court  of  Exchequer  in  the  late  case  of  Lush  v. 
Russell  (b) ;  though  the  decision  itself  of  that  case  does  not 
at  all  govern  the  present  point  Therefore,  on  this  demurrer 
also,  our  judgment  must  be  for  the  defendant 

The  eighth  plea  is  also  addressed  to  the  same  sum  of 
84/.,  and  alleges,  that,  before  it  became  due  from  the 
plaintiffs  to  Heale,  the  plaintiff  Coles,  with  the  sanction 
and  authority  of  the  plaintiff  Smith,  evicted  the  defendant 
from  the  chambers.  The  plaintiffs  have  replied,  traversing 
that  the  plaintiff  Coles  evicted  the  defendant  with  the 
sanction  and  authority  of  the  plaintiff  Smith. 

To  this  replication,  the  defendant  has  demurred ;  and  it 
appears  to  us  to  be  open  to  the  same  objection  as  the 
replication  to  the  seventh  plea,  viz. :  that  the  traverse  is 
too  large,  by  reason  of  including  the  immaterial  allegation 
that  the  eviction  was  authorized  by  the  plaintiff  Smith. 
On  this  demurrer,  therefore,  our  judgment  must  likewise 
be  for  the  defendant 

(a)  7  M.  &  W.  264 ;  S.  C.  8  Dowl.  841. 

(b)  Ante,  p.  369. 


MICHAELMAS  TERM,    14   VICT. 


799 


The  eleventh  plea  is  addressed  to  the  second  and  third    L%*i'J*  r* 

*  .  1850. 

counts  of  the  declaration,  the  former  being  for  use  and  ~ 


Smith 
occupation,  and  the  latter  on  an  account  stated ;  and  it   and  Another 

avers,  that,  after  the  causes  of  action  accrued,  and  before      Loveix. 

action  brought,  the  defendant  was  discharged  by  the  order 

and  adjudication  of  the  Insolvent  Debtors'  Court.     The 

plaintiffs  have  replied,  as  to  so  much  of  this  plea  as  relates 

to  the  third  count,  that  the  cause  of  action  accrued  after 

the  order  and  adjudication  in  the  plea  mentioned.     To 

this  replication,  the  defendant  has  demurred  specially,  on 

the  ground  of  its  amounting  merely  to  an  argumentative 

denial  of  the  allegation  in  the  plea,  that  the  order  and 

adjudication  were  made  after  the  causes  of  action.     And, 

as  this  is  plainly  a  fatal  objection  to  the  replication,  our 

judgment  on  this  demurrer  also  must  be  for  the  defendant. 


Judgment  for  the  Defendant. 


Ely  t?.  Moule  and  Another. 


Dtctmbtr  6. 


[In  the  Exchequer  of  Pleas. 


Coram  Parke,  B.,  Alderson,  B.,  Piatt,  B.,  and  Martin,  B.\ 

J.  RESPASS  for  breaking  and  entering  the  house  of  the  It  is  not  ne- 
plaintiff  and  taking  his  goods.  serve  the  judg- 

The  defendant,  Moule,  pleaded:  first,  not  guilty;  secondly,  oJ^cowt 
that  the  goods  were  not  the  plaintiff's  goods ;  thirdly,  that  no  before  levying 
notice  of  action  had  been  given ;  and,  lastly,  that  the  defendant     Where, 
had  levied  his  plaint  in  the  County  Court  of  Worcestershire,  defendant  in 
holden  at  Droitwich,  against  the  plaintiff,  for  the  recovery  of  \^^q^ 
adebtofl8£13*.6<£;  that  the  plaintiff,  having  been  duly  sum-  neglects  to 

appear,  and 
judgment  is 

given  in  his  absence,  for  payment  of  the  debt  and  costs  "  forthwith,**  execution  may  be  levied 

upon  such  judgment  without  service  of  it. 

F  F  F   2 
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Volume  i.      moucd,  did  not  appear,  whereupon  the  defendant  recovered 
"  judgment  for  that  amount,  together  with  3£  18*.  6rf.  costs, 


Ely 

9. 


which  said  sums  were  by  the  Court  ordered  to  be  paid 
andA^thcr.  "  forthwith"  to  the  clerk  of  the  Court  at  his  office  at  Dioit- 
wich ;  that  the  plaintiff,  in  disobedience  of  the  said  order, 
did  not  pay  those  sums  to  the  clerk  of  the  Court  at  his 
office  in  Droitwich  forthwith ;  whereupon,  and  after  default 
made  in  such  payment,  the  clerk,  at  the  request  of  the 
defendant,  issued  a  fieri  facias  under  the  seal  of  the  Court, 
as  a  warrant  of  execution  to  the  high  bailiff,  thereby  em- 
powering him  to  levy  on  the  goods  of  the  plaintiff;  by 
virtue  of  which,  the  high  bailiff  entered  the  house  and 
took  the  goods  of  the  plaintiff,  and  levied  the  said  sum  of 
money  by  distress  and  sale,  &c.  The  plaintiff  took  issue 
on  the  first  three  issues ;  and  to  the  fourth  replied,  admitting 
the  matter  of  record  averred  in  it,  and  traversing  de  injurii 
absque  residuo  causae,  &c,  on  which  the  defendant  took 
issue.  The  other  defendant,  Tombs,  who  was  clerk  of  the 
Droitwich  County  Court,  pleaded  similar  pleas,  on  which 
the  same  issues  arose. 

At  the  trial,  before  Williams,  J.,  at  the  last  assizes  for 
Worcester,  it  appeared  that  the  plaintiff  was  duly  sum- 
moned by  Moule  to  the  County  Court  at  Droitwich,  but 
did  not  appear;  that  the  case  was  heard  in  his  absence, 
and  that  the  Judge  of  the  Court  made  an  order  for  pay- 
ment, in  the  usual  form,  directing  Ely  to  pay  the  amount 
of  18£  13*.  6a\,  together  with  costs,  "to  the  clerk  of  the 
Court  at  his  office  in  Droitwich  forthwith."  At  the  foot  of 
this  order  was  the  following  notice:  "Attendance  at  the 
office  from  ten  till  four  o'clock."  The  bailiff  of  the  Court 
called  at  about  five  o'clock  on  the  same  day  at  the  residence 
of  the  plaintiff,  about  four  miles  from  Droitwich,  and  de- 
manded payment  in  pursuance  of  the  order;  and,  on  his 
refusing,  served  him  with  the  order,  and  after  shewing  him 
a  warrant  of  execution  made  under  it,  levied  the  amount 
upon  his  goods.  Upon  these  facts,  the  first  three  issues 
were  found  for  the  plaintiff,  with  30£  damages,  and  the 
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fourth  for  the  defendant,  with  leave  to  the  plaintiff  to  move     L-  M-p  *  p- 
to  enter  the  verdict  for  him  on  that  issue,  upon  the  ground  - 
that  the  order  ought  to  have  been  served  before  four  o'clock. 


Ely 


V. 
MOULE 


A  rule  having  been  obtained  during  last  Term  accordingly,   ^^  Another. 


Whateley  and  Gray  shewed  cause.  The  question  raised 
in  this  case  depends  on  what  was  the  effect  of  the  order 
made  by  the  Judge  of  the  County  Court  in  the  absence  of 
the  plaintiff;  that  is,  whether  that  order  is  to  be  treated  as 
a  judgment,  with  all  its  incidents,  or  only  as  an  order  which 
would  require  to  be  served  before  execution  could  be  levied 
under  it.  As  to  the  plaintiff's  absence,  it  is  clear  from  the 
9  &  10  Vict  c  95,  s.  80  (a),  that  the  defendant  must  be 
taken  for  all  purposes  to  be  present  at  the  hearing,  and  to 
be  affected  with  notice  of  the  judgment  order,  as  if  he  had 
been  actually  present  Had  he  been  present  when  this 
order  was  made,  the  execution  would,  beyond  dispute, 
have  been  good;  and  his  neglect  to  appear  cannot  place 
him  in  a  better  situation.  Whether  the  order  requires  to 
be  served  depends  upon  the  construction  of  9  &  10  Vict 
c.  95,  s.  94  (£) ;  and  it  is  submitted  that  no  previous  de- 
mand of  the  amount  is  necessary  under  that  section.  The 
duty  of  making  payment  in  compliance  with  the  terms  of 
the  order  is  cast  upon  the  defendant ;  and  if  he  neglect  to 
do  so,  execution  may  issue  and  be  levied  forthwith.     Were 


(a)  Which  enacts,  that  "  if  on 
the  day  so  named  in  the  sum- 
mons, or  at  any  continuation  or 
adjournment  of  the  Court  or 
cause  in  which  the  summons 
has  issued,  the  defendant  shall 
not  appear,  or  sufficiently  excuse 
his  absence,  or  shall  neglect  to 
answer  when  called  in  Court, 
the  Judge,  upon  due  proof  of 
service  of  the  summons,  may 
proceed  to  the  hearing  or  trial 
of  the  cause  on  the  part  of  the 
plaintiff  only,  and  the  judgment 


thereupon  shall  be  as  valid  as  if 
both  parties  had  attended." 

(6)  Which  enacts,  that  "  when- 
ever the  Judge  shall  have  made 
an  order  for  the  payment  of 
money,  the  amount  shall  be  re- 
coverable, in  case  of  default  or 
failure  of  payment  thereof  forth* 
with,  or  at  the  time  or  times  and 
in  the  manner  thereby  directed, 
by  execution  against  the  goods 
and  chattels  of  the  party  against 
whom  such  order  shall  be  made." 


802  CASES  ON   POINTS  OF   PRACTICE,   &C 
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1850*  .  •  e 

ing  himself  from  the  hearing,  obtain  the  opportunity  ot 


Ely  yj      , 

v.  removing  his  goods  so  as  to  defeat  an  execution,     By  toe 

and  Another.  42  Geo.  3,  c  90,  a  power  was  given  to  magistrates  to  make 
an  order  for  the  payment  of  servants'  wages  in  certain  cases; 
and  by  sect  61  it  was  enacted,  that  "  in  case  of  refusal  or 
non-payment  of  any  sums  so  ordered  to  be  paid  by  the 
space  of  twenty-one  days  next  after  such  determination, 
such  justice  may  and  shall  issue  forth  his  warrant  to  levy 
the  same  by  distress  and  sale,"  &c;  and  an  appeal  is 
given  to  the  sessions.  In  Wootton  v.  Harvey  (a),  it  was 
held,  that  where  twenty-one  days  had  elapsed  between  the 
making  of  such  an  order  before  the  appeal,  and  also 
twenty-one  days  after  the  appeal  was  dismissed  and  before 
the  warrant  issued,  a  magistrate  had  acted  rightly  in 
issuing  an  order  for  distress,  without  proof  of  any  demand 
subsequent  to  the  appeal 

Keating  and  Huddleston,  in  support  of  the  rule.  It  need 
not  be  denied  that  the  Judge  of  the  County  Court  has 
power  to  make  an  order  for  immediate  payment;  but  it  is 
contended  that  when  such  an  order  is  made,  the  defendant 
should  have  an  opportunity  given  him  of  complying  with 
the  terms  of  it,  having  regard  to  the  time  when,  and 
the  person  to  whom,  the  money  is  ordered  to  be  paid. 
Until  the  defendant  has  had  an  opportunity  of  com- 
plying with  the  order,  it  cannot  be  said  that  he  has 
disobeyed  it,  or  that  any  "default" — the  word  used  in 
sect  94 — has  been  made.  [Alderson,  8. — Here  that 
question  does  not  seem  to  arise.  It  may  be  that,  as  pay- 
ment is  to  be  made  at  the  clerk's  office  between  ten  and 
four  o'clock,  if  the  judgment  were  given  after  four  o'clock, 
"forthwith"  might  be  construed  as  meaning  at  ten  next 
morning.]  These  orders  are  similar  to  those  of  justices, 
which  are  not  complete  until  they  are  served ;  Rex  v.  The 

(a)  6  East,  75. 
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Justices  of  Lancashire  (a) ;  Gibbs  v.  Stead  (b).     Even  if  this    ^  *  «r  *• 
be  a  judgment,  it  ought  to  have  been  served.     The  14th  - 
rule  (c\  made  under  sect.  78,  for  regulating  the  practice 


Ely 


V. 
MOULK 


and  proceedings  of  the  County  Court,  clearly  contemplates  Kad  Another, 
the  service  of  judgments  as  well  as  of  other  proceedings. 
Moreover,  the  Judges  who  framed  those  rules  have  given  a 
written  form  of  judgment,  and  the  whole  proceedings  in  the 
County  Court  under  the  act  shew  that  it  never  was  intended 
to  give  to  its  oral  judgments  the  same  effect  as  those  of  a 
superior  Court,  but  that  they  must  be  reduced  into  writing 
and  served. 


Parke,  8. — The  rule  must  be  discharged.  I  should  not 
have  consented  to  the  rule  nisi  being  granted,  but  that  it  is 
of  great  importance  that  a  question  affecting  the  practice  of 
the  County  Courts  should  be  clearly  defined  and  under- 
stood. I  am  of  opinion  that  in  the  present  case  there  was 
no  occasion  to  serve  the  order.  It  is  a  judgment  of  the 
Court,  of  which  all  parties  who  are  duly  summoned  must 
take  notice,  and  part  of  that  judgment  is  that  the  defendant 
should  pay  "forthwith."  Sect.  80  of  the  9  &  10  Vict  c.  95, 
provides,  that  if  the  defendant  does  not  appear,  the  hearing 
may  proceed  in  his  absence,  and  "the  judgment  there- 
upon shall  be  as  valid  as  if  both  parties  had  attended." 
The  presence  of  the  defendant  is,  therefore,  constructive ; 
and  as  the  judgment  in  the  present  case  was  that  the 
defendant  should  pay  the  debt  and  costs  "  forthwith,"  and 
he  has  neglected  to  do  so,  execution  properly  issued  under 
sect  94,  there  having  been  a  "  default  or  failure."    But  we 


(a)  8  B.  &  C.  593 ;  S.  C.  2  M. 
&  R.  519. 

(b)  8  B.  &  C.  528  ;  S.  C.  2  M. 

6  R.  547.     See,  however,  Reg. 
v.   The   Justices   qf  Derbyshire, 

7  Q.  B.  193. 

(c)  Which  provides,  that  the 
preceding  rules,  except  rule  11, 
"  as  to  the  mode  of  service  of 


summonses  to  appear  to  a  plaint, 
shall  apply  to  the  service  of  all 
summonses,  judgments,  orders, 
notices,  and  process,  whatso- 
ever, issuing  under  the  authority 
of  the  said  act,  except  where 
otherwise  directed  by  the  said 
act,  or  any  rule  made  under  the 
authority  thereof." 
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VoUmt  i.      ape  toid  tiu^  ^  Judges  by  one  of  their  roles,  made  under 

'• —  the  powers  of  the  act,  have  required  that  judgments  and 

v.  orders  should  be  served.     With  respect  to  orders,  they 

^j^^.  clearly  must  be  served  If  a  Judge  of  a  County  Court 
makes  an  order  varying  the  terms  of  a  former  judgment,  it 
must  be  served  like  a  rule  of  a  superior  Court;  but  as 
to  judgments,  as  I  can  find  no  case  in  the  statute  where  a 
judgment  need  be  served,  I  think  they  are  like  the  judg- 
ments of  a  superior  Court,  and  require  no  service.  It 
is  possible  that  in  framing  the  rules  alluded  to,  the  Judges 
considered  that  the  Court  might,  in  some  cases,  make  an 
order  to  pay  money  within  a  certain  time  after  service  of 
the  judgment  Here,  however,  that  is  not  so ;  the  order  to 
pay  forthwith  is  part  of  the  judgment,  and  the  defendant 
must  take  notice  of  it  as  if  he  had  been  present  when  it  was 
made.  The  proceedings  being  regular,  the  rule  must  be 
dischai^ed. 

Alderson,  B.  —  I  am  of  the  same  opinion.  Entertaining, 
as  I  do,  great  respect  for  those  who  framed  the  rules  of 
practice  of  the  County  Court,  I  think  the  one  referred  to 
was  made  ex  abundanti  cautela,  so  as  to  meet  every  pos- 
sible case  which  might  happen ;  in  order  that  if  in  any 
instance  it  were  necessary  to  draw  up  and  serve  an  order 
made  by  a  Judge,  such  a  case  might  be  provided  for.  The 
rule  is  to  be  read,  not  as  requiring  that  all  judgments  must 
be  served,  but  as  pointing  out  in  what  manner  those  judg- 
ments which  do  require  service  shall  be  served.  I  concur 
entirely  with  what  has  been  said  by  my  Brother  Parke; 
the  order  in  the  present  case  was  a  judgment,  and  is  to  be 
treated  as  the  judgment  of  a  superior  Court. 

Platt,  B. — I  do  not  think  there  was  any  necessity  for 
serving  this  judgment  or  order,  before  levying  execution 
under  it.  It  is  remarkable  that  throughout  the  act  provision 
is  made  for  the  service  of  summonses  and  other  proceedings, 
as  ex  gr.,  in  sect.  59,  where  the  service  of  a  summons  to 
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appear  to  a  plaint  is  provided  for;  and  in  sect  122,  under     L.  M.$  p. 
which  the  Court  cannot  proceed  to  give  judgment  against  a  — 


Ely 
tenant  holding  over,  except  "  upon  proof  of  service  of  the  ». 

summons;"  whereas   there   is  nothing  in   the   whole   act    ^a  Another. 

requiring  the  service  of  judgments.     In  Schedule  (D)  also, 

which  contains  a  table  of  fees  to  be  taken  by  the  officers  of 

the  Courts,  a  fee  is  given  to  the  bailiff  for  "  serving  every 

summons,  order,  or  subpoena ;"  but  there  is  no  mention  of 

serving  a  judgment.     I  think  the  true  rule  is,  that  where 

an  order  of  a  County  Court  is  in  the  nature  of  a  rule  of 

Court,  it  must  be  served ;  but  that  where  it  is  a  judgment 

it  need  not    If  the  plaintiff  has  sustained  any  injury  it  was 

by  his  own  fault  in  not  appearing  when  summoned.    Having 

neglected  to  do  so  he  must  take  the  consequences. 

Martin,  B. — I  think  that  this  was  clearly  a  judgment, 
and  that  being  so,  it  did  not  require  to  be  served.  If  the 
order  be  in  the  nature  of  a  rule  absolute,  or  interlocutory 
order,  service  would  be  necessary;  here,  however,  it  is  a 
judgment,  and  the  very  insertion  in  it  of  the  word  "  forth- 
with," satisfies  me  that  the  Judge  intended  not  to  allow  any 
time  for  payment  A  debt  arose  as  soon  as  the  judgment 
was  given  ;  after  which  it  was  the  duty  of  the  debtor  to  be 
in  readiness  to  pay  his  creditor,  and  no  demand  on  the  part 
of  the  creditor  was  necessary.  If  we  were  to  hold  the  con- 
trary, we  should,  by  requiring  service  in  all  cases,  be  inflicting 
further  costs  on  the  defendants  in  these  Courts,  which  is  to 
be  avoided  if  possible. 

Rule  discharged. 
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December  7. 


Between 


Id  re  an  Arbitration, 
Francis  Beaumont  Ellison  and  George 
Ellison, 

and 
William  Ackrotd  and  Thomas  Ackroyd. 


[Bail  Court.     Coram  Patteson,  JI] 
By  an  agree-      J.  HIS  was  a  rule  to  review  the  Master's  taxation  of  costs 

ment  referring    . 

certain  disputes  in  the  above  matter. 

trators  ^wd         '  ^e  following  facts  appeared  upon  the  affidavits.     By  an 

upon  failure 
to  make  an 
award  within 
a  specified 
time,  then  to 
an  umpire,  to 
be  appointed 
by  them,  the 
costs  of  the 
reference, 
award,  and 
umpirage  were 
to  be  in  the 
discretion  of 
the  arbitrators 
and  umpire 
respectively. 


agreement  of  reference  made  the  6th  of  August,  1849, 
between  the  above  parties,  after  reciting  that  disputes  bad 
arisen  concerning  trespasses  committed  by  the  parties 
respectively  in  reference  to  the  collieries  of  which  they 
were  respective  owners,  such  disputes  were  referred  to  the 
award,  &c  of  J.  A.  and  W.  W. ;  "  and  in  case  the  said 
arbitrators  do  not  make  their  award  within  the  time  herein* 
after  mentioned,  then  to  the  umpirage  of  such  person  as 
the  arbitrators  shall  indifferently  choose  for  umpire."  The 
costs  of  the  agreement,  "  and  of  the  reference,  and  award, 
betweeTSe111  an(*  umpirage,"  to  be  "  in  the  discretion  of  the  said  arbi- 
parties,  the        trators  and  umpire  respectively,  who  shall  direct  and  award 

umpire  sat  •  i 

with  the  arbi-  by  and  to  whom,  and  in  what  manner,  the  same  shall  be 

Ihftlmewhen  paid."     By  a  memorandum  indorsed  on  the  agreement  of 

makoPtheCr  *°  reference>  an(l  dated  the  24th  of  October  in  the  same  year, 

award  expired,  the  arbitrators,  previously  to  their  entering  upon  the  reference, 

and  afterwards  _ 

the  arbitrators    appointed  J.  W.  as  umpire.    Before  the  reference  was  gone 

sat  with  the 
umpire,  and, 

being  scientific  persons,  acted  as  his  assessors,  and  assisted  him  in  making  his  umpirage.  The 
umpire  made  his  award,  and  gave  notice  that  it  might  be  taken  up  "  on  payment  of  the  costs  of 
umpirage  and  award,*'  and  specified  the  amount,  including  charges  for  the  attendance  of  the 
arbitrators.  E.  paid  the  fees  and  took  up  the  award.  The  award  directed  that  each  party 
should  pay  their  own  costs  of  the  reference,  and  that  the  "  costs"  "  of  the  said  umpirage,  and  of 
this  my  award,*'  should  be  paid  by  A.  to  E.  Held,  on  motion  to  review  the  taxation,  that  the 
charges  for  the  attendance  of  the  arbitrators  were  part  of  the  costs  of  the  umpirage  which  A. 
by  the  terms  of  the  award  was  to  pay. 
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into,  it  was  arranged  between  the  attorneys  of  the  parties     L>  M- 1 R 

that  the  umpire  should  sit  with  the  arbitrators  to  hear  the  '- — 

evidence,  so  that,  in  the  event  of  the  latter  not  agreeing,  it  ». 

would  not  be  necessary  to  go  over  the  same  evidence  again 
before  the  umpire.  The  umpire,  accordingly,  sat  during 
the  whole  reference,  and  when  the  time  for  the  arbitrators 
to  make  their  award  had  expired,  it  was  further  agreed  that 
the  two  arbitrators,  being  persons  of  skill  and  knowledge 
and  well  acquainted  with  the  working  of  collieries,  should 
continue  to  sit  with  the  umpire  and  assist  him  in  taking  the 
evidence, — which  they  accordingly  did.  The  reference 
lasted  for  a  considerable  space  of  time ;  and  it  was  shewn 
by  the  affidavits  in  opposition  to  the  rule,  that  the  arbi- 
trators in  fact  acted  as  agents  for  the  respective  parties 
before  the  umpire,  who  was  attended  also  by  the  attor- 
neys on  both  sides.  The  umpire  made  his  award,  which, 
after  finding  that  W.  A.  and  T.  A.  were  guilty  of  the 
trespasses,  and  that  F.  8.  E.  and  G.  E.  were  not  guilty, 
and  that  the  latter  had  sustained  damage  to  the  amount  of 
780£,  which  the  former  were  to  pay,  proceeded  thus :  "  And 
I  also  award,"  &c.  "  that  the  costs  of  the  said  in  part  recited 
agreement  of  the  6th  of  August,  1849,  and  also  of  the  said 
umpirage,  and  of  this  my  award,  (such  costs  to  be  taxed  by 
the  proper  officer  in  that  behalf,  if  the  said  W.  A.  and 
T.  A.  choose  to  tax  the  same),  shall  be  paid  by  the  said 
W.  A.  and  T.  A."  to  F.  B.  E.  and  G.  E. ;  "  and  that  each 
of  them,  the  said  F.  B.  E.  and  G.  E.,  W.  A.  and  T.  A., 
shall  pay  their  own  costs  of  the  reference  (other  than  the 
costs  of  my  said  umpirage  and  this  my  award)."  On  the 
1st  of  April,  in  the  present  year,  Messrs.  Ellison  received 
a  letter  from  the  attorneys  of  the  umpire,  stating  that  he 
had  made  his  award,  which  was  ready  to  be  delivered  to 
either  of  the  parties  "  on  payment  of  the  costs  of  umpirage 
and  award,  amounting  to  the  sum  of  370£  7s., — the  parti- 
culars of  which  are  as  follows:  Mr.  W.  W.'s"  (the  arbi- 
trator appointed  by  Messrs.  Ackroyd)  "bill,  102/.  18s.  6<£; 
Mr.  J.  A/8*  (the  arbitrator  appointed  by  Messrs.  Ellison) 


Vitmmt  1. 
IK50. 


"bill,  10712s.;  Mr.  J.  W. V (the  empire)  « WD,  13213s.: 
oar  charges  and  counsel's  fees,  281  3s,  6dL;  total,  370£  7s." 
v.  Hie  attorney  of  the  Messrs  Ellison,  on   the  same  day, 

Ac"om  took  up  the  awaid  and  paid  the  370L  7s.  On  the  5th 
of  April,  the  umpire's  attorney  paid  the  two  arbitrators 
their  respective  bilk.  At  the  taxation  before  the  Master, 
Messrs.  Ellison  claimed  to  be  allowed  the  whole  costs  paid 
on  taking  op  the  award,  as  the  "costs  of  the  umpirage  and 
award.9'  On  the  part  of  Messrs.  Ackroyd,  the  allowance 
of  any  part  of  the  two  sums  paid  for  the  arbitrators9  charges 
was  objected  to,  on  the  ground  that  they  did  not  form  any 
part  of  the  costs  of  the  umpirage,  bat  were  part  of  the  costs 
of  the  reference.  The  Master  entertained  the  objection, 
and  refused  to  allow  any  part  of  the  charges  of  the  two 
arbitrators.  The  present  rule  was  supported  by  an  affidavit 
of  the  umpire  stating  that  he  intended  to  include  in  the 
costs  of  the  umpirage,  to  be  borne  by  Messrs.  A.,  the  charges 
of  the  arbitrators,  and  that  he  had  been  advised  by  counsel 
that,  under  the  terms  of  his  award,  they  were  so  included. 

H.  Hill  shewed  cause.  The  Master  was  right  in  dis- 
allowing the  costs  of  the  arbitrators.  Where  the  arbitrators 
cannot  agree,  and  it  is  left  to  the  umpire  to  make  the 
award,  the  latter  cannot  award  a  sum  to  be  paid  to  the 
arbitrators  for  their  services,  which  by  their  disagreement 
have  become  useless.  [Patteson,  J. — Where  arbitrators 
disagree,  and  the  award  is  made  by  an  umpire,  are  they 
entitled  to  any  fees?]  Not  under  the  award.  It  is  like 
the  case  of  a  special  jury,  who,  if  they  cannot  agree  and 
are  discharged,  are  not  entitled  to  any  allowance.  It  can- 
not be  contended  that  the  umpire  was  bound  to  pay  them 
anything ;  and  if  not,  they  were  not  costs  of  his  umpirage 
and  award.  The  words  costs  of  the  "  award  and  umpirage w 
in  the  submission  are  to  be  read  reddendo  singula  singulis, 
— costs  of  the  "  award,"  if  the  arbitrators  make  it,  and  costs 
of  the  "  umpirage,"  if  the  umpire  makes  it.  The  manner 
in  which  the  arbitrators  acted  in  this  case  shews  that,  if 
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their  charges  were  recoverable  at  all,  it  would  be  only  as     L.  M.&  P. 
costs  of   the    reference.      fHe   referred    to    Combes  and  — — - — - — 

u  Ellison 

Freslifield,  Trustees  of  the  Globe  Insurance  Company  and  v. 

Fearnley  («).] 

Atherton,  in  support  of  the  rule.  The  award  must  be  so 
construed  as  to  render  it  valid.  By  the  terms  of  the  sub- 
mission, the  umpire  was  bound  to  dispose  of  the  costs  "  of 
the  reference,  and  award,  and  umpirage."  The  costs  of 
the  "  umpirage,  and  of  this  my  award,"  must  include  what- 
ever "their  own  costs  of  the  reference"  leaves  uncovered. 
"  Their  own  costs"  points  to  costs  incurred  by  each  sepa- 
rately, as  costs  of  attorneys,  witnesses,  &c.  Those  costs  of 
reference  which  are  common  and  incidental  to  the  investi- 
gation are  costs  of  the  award  or  umpirage.  A  contrary 
construction  would  leave  one  class  of  costs  undisposed  of 
by  the  award.  At  any  rate,  some  portion  at  least  of  the 
expenses  of  the  arbitrators  should  be  allowed.  They  sat  with 
the  umpire  and  assisted  him  in  taking  the  evidence.  They 
were  persons  of  skill  and  knowledge  in  the  matters  referred, 
and  the  umpire  was  entitled,  as  soon  as  they  had  ceased  to 
act  as  arbitrators  and  he  took  upon  himself  the  burthen  of 
the  umpirage,  to  have  their  assistance  and  advice ;  and  he 
might  pay  them  a  reasonable  remuneration,  and  charge  it 
as  the  expenses  of  his  umpirage.  The  award  would  not 
have  been  delivered  up  unless  these  charges  had  been  paid. 
As  to  the  affidavits  shewing  that  the  arbitrators  acted  as 
agents,  it  is  very  inconvenient  to  have  these  facts  brought 
forward,  imputing  a  charge  of  misconduct  to  the  arbitrators, 
after  the  time  for  setting  aside  the  award  has  elapsed. 
Even  if  they  were  acting  as  agents,  as  each  party  is  to 
bear  their  own  costs  of  the  reference,  Messrs.  Ellison  are 
entitled  to  have  the  sum  allowed  which  they  have  paid  for 
the  expenses  of  Ackroyd's  agents. 

Cur.  adv.  vult. 

(a)  Exch.  Hil.  Term,  1850.    Not  reported.    See  ante,  p.  342,  and 
n.  (6). 
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Ellison 
v. 

ACKEOYD. 


Patteson,  J.,  delivered  judgment — This  was  a  rule  to 
review  the  Master's  taxation,  under  the  following  circum- 
stances. The  parties  had  agreed  to  refer  certain  disputes 
to  two  arbitrators,  and  if  they  did  not  make  their  award 
within  a  specified  time,  then  to  the  umpirage  of  such 
person  as  the  arbitrators  should  appoint ;  the  costs  of  the 
agreement,  "  and  of  the  reference,  and  award,  and  umpi- 
rage," to  be  "  in  the  discretion  of  the  said  arbitrators  and 
umpire  respectively,  who  shall  direct  and  award  by  and  to 
whom,  and  in  what  manner,  the  same  should  be  paid."  The 
arbitrators,  before  entering  upon  the  reference,  appointed 
an  umpire ;  and  it  was  agreed  that  he  should  sit  with  the 
arbitrators  to  hear  the  evidence,  so  that,  in  the  event  of 
their  differing,  he  might  decide  the  case  without  a  re- 
hearing. The  arbitrators  failed  to  make  their  award  within 
the  specified  time,  and  it  was  further  agreed  that  they 
should  continue  to  sit  with  the  umpire,  acting  as  his  asses- 
sors, until  he  had  finished  the  case ;  for  they  were  men  of 
more  science  than  he,  and  were  well  acquainted  with  the 
working  of  collieries, — concerning  which  the  disputes  arose, — 
and  could,  and  did,  assist  him  in  the  examination  of  scientific 
witnesses.  It  appears,  however,  that  they  acted,  as  is  almost 
always  the  case  under  such  circumstances  with  lay  arbi- 
trators, as  advocates  of  the  respective  parties.  The  umpire 
made  his  award,  and  gave  notice  that  it  might  be  taken  up 
"  on  payment  of  the  costs  of  umpirage  and  award ;"  and 
he  specified  what  those  costs  were,  not  only  as  to  their 
total  amount,  but  how  he  made  up  that  amount,  and  he 
included  in  them  the  charges  of  the  arbitrators.  The 
award  was  taken  up  and  the  money  paid  by  Messrs.  Ellison, 
and  it  then  appeared  that  he  had  directed  that  Messrs. 
Ackroyd  should  pay  the  costs  of  the  "  umpirage"  and 
"  award,"  and  that  the  parties  should  bear  their  own  costs 
of  the  reference. 

Upon  the  taxation,  the  Master  refused  to  allow  any  costs 
for  the  attendance  of  the  arbitrators,  being  of  opinion  that 
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they  were  not  costs  of  the  umpirage,  but  costs  of  the  refer-     **  *f  *  p' 

ence,  which,  by  the  terms  of  the  award,  were  to  be  borne  — r 

'  .  .     ,  Ellison 

by  the  parties  respectively.  ©. 

They  were  clearly  either  costs  of  the  reference  or  of  the 
umpirage,  over  both  of  which,  by  the  terms  of  the  reference, 
the  umpire  had  discretion.  Perhaps  technically  and  strictly 
speaking  they  were  costs  of  the  reference ;  but  when  the 
umpire  says  that  the  respective  parties  shall  pay  their  own 
costs  of  the  reference,  he  means,  no  doubt,  that  each  party 
shall  bear  the  expense  to  which  he  has  been  put.  He 
cannot  intend  that  the  fees  of  persons,  whose  assistance  he 
has  had  in  making  his  award,  are  to  be  considered  as  costs 
of  the  reference. 

The  real  question  is,  whether  these  costs  can  be  con- 
sidered as  "costs  of  the  umpirage."  It  is  clear  that  the 
umpire  intended  they  should  be  included  in  that  descrip- 
tion, for  they  are  specified  as  part  of  the  costs  to  be  paid 
on  taking  up  his  umpirage.  I  think  that,  under  all  the 
circumstances,  they  may  fairly  be  considered  as  part  of 
the  costs  of  umpirage,  which,  by  the  terms  of  the  award, 
Messrs.  Ackroyd  are  ordered  to  pay. 

The  Master's  decision  was  therefore  erroneous.  I  do 
not  say  that  he  was  bound  to  allow  the  precise  sums  charged ; 
but  he  must  review  his  taxation  upon  this  point. 

Rule  absolute. 
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30.       Dodgsoh,  Public  Officer  of  the  Bank  of  Whitehaven, 

v.  Bell. 

[In  the  Exchequer  Chamber,  in  Error  from  the  Court  of 

Exchequer. 

Coram  Patiexm,  J.,  Coleridge,  J.,  Wbfhlman,  J.,  Erie,  J., 

fVUUams,  J.9  and  Talfourd,  J.] 

Bjadeedof     SciRE  FACIAS  (dated   16th  of  June,  1849,)  against 


■ting 
stock 


the  defeudant  as  a  member  of  the  Newcastle-upon-Tyne 
banking  com-  Joint  Stock  Banking  Company,  upon  a  judgment  recovered 
{Tj^^SL  against  that  company  by  the  plaintiff  as  Public  Officer  of 
oXeXs        the  Bank  of  Whitehaven,  for  13,477£  3*.  let 

husband  of  A  ,  -    . 

shareholder  Plea.     That  the  defendant  was  not  a  member  of  the 


member  of  the  company  when  the  scire  facias  issued,  modo  et  forma,  &c. ; 
dkanETmk*0      uP°n  which  issue  was  joined. 

certain  steps  At  the  trial  before  Patteson,  J.,  at  Newcastle,  it  was 
fed.  A  woman  agreed  that  the  verdict  should  be  entered  under  the 
shvebotder  of  direction  of  the  learned  Judge  for  the  defendant ;  that  a 
the  company     i>m  0f  exceptions  should  be  tendered  to  his  ruling,  and 

before  her  

marriage,  con-  also  that  the  following  facts  should  be  admitted.  The 
bermarriage  defendant  on  the  23rd  of  September,  1843,  married  Mary 
her  bosbajKfs  Stephenson,  who  at  the  time  of  her  marriage  and  afterwards, 
knowledge,  to    was  a  shareholder  in  the  Newcastle-upon-Tyne  Joint  Stock 

receive  am-  .  .  r 

dends  and  pay  banking  Company,  m  respect  of  twenty  snares,  one  re- 
maiden  name  reived  dividends  upon  the  shares  up  to  the  beginning  of  the 
°P®"^eT  ,  year  1846,  and  gave  receipts  for  such  dividends  both  before 
remained  and  since  her  marriage  in  the  name  of  Mary  Stephenson. 

registered  in 

that  name; 

and  she  was  so  described  in  the  list  of  shareholders  returned  to  the  Stamp  Office.    Her 

husband  knew  that  she  was  a  shareholder,  but  did  not  take  the  steps  required  by  the  deed 

of  settlement  to  become  a  shareholder  in  respect  of  her  shares,  or  do  any  other  act  respecting 

them. 

Held,  that  execution  could  not  be  sued  out  against  the  husband  upon  a  sci.  fa.  under  tht 
7  Geo.  4,  c  46,  s.  13,  as  a  member  for  the  time  being. 
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The  calls  were  paid  by  her  in  her  maiden  name,  and  that     L-  &  fr  p- 

name  was  always  returned   to  the  Stamp  Office  in  the  ' — 

yearly  list  of  shareholders.     The  defendant  never  executed  *. 

the  deed  of  copartnership,  nor  did  his  name  ever  appear 
in  the  books  of  the  Bank,  or  in  the  shareholders'  register ; 
he  knew  that  his  wife  was  a  shareholder  when  he  married 
her,  but  did  not  know  of  her  paying  the  calls  or  receiving 
the  dividends.  The  material  provisions  of  the  deed  of 
settlement  of  the  Newcastle-upon-Tyne  Joint  Stock  Bank- 
ing Company,  so  far  as  they  bear  upon  the  present  question, 
were  in  substance  as  follows. 

By  sect  27,  it  was  provided,  that  before  the  husband 
of  any  female  shareholder  should  sell  or  assign  any  shares 
vested  in  him  in  such  capacity,  or  should  become  a  member 
of  the  company  in  respect  of  such  shares,  or  receive  any 
dividend  in  respect  of  the  same,  he  should  leave  for  inspec- 
tion with  the  company  the  certificate  of  the  marriage  of 
the  person  in  whose  right  he  claimed  such  shares,  or  should 
otherwise  prove  his  title  thereto  to  the  satisfaction  of  the 
directors. 

Sect.  28  provided,  that  the  husband  of  a  female  shareholder 
should  not  be  a  member  of  the  company  in  respect  of  the 
shares  vested  in  him,  as  husband ;  but  might  either  dispose 
of  them,  or  at  his  option  become  a  member  of  the  company 
in  respect  of  them,  on  complying  with  the  provision  in  the 
next  section. 

Sect.  29  provided,  that  the  husband  of  any  shareholder, 
who  should  be  desirous  of  becoming  a  member  of  the 
company  in  respect  of  the  shares  so  vested  in  him,  might 
give  notice  to  the  company  of  his  desire,  and  upon  stating 
certain  particulars,  and  otherwise  complying  with  the  pro- 
visions of  the  deed  of  settlement,  he  might  be  admitted  a 
member  of  the  company  in  respect  of  such  shares,  and  have 
the  same  transferred  into  his  own  name,  and  should  be 
personally  charged  with  the  duties  and  liabilities  incident 
to  their  ownership. 

By  sect  30  it  was  provided,  that  the  husband  of  any 
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**■*  L  shareholder  who  should  not  so  elect,  &c,  should  be  entitled 
-  to  receive  any  dividend  doe  on  the  shares  so  vested  in  him 
before  his  title  thereto  accrued,  but  not  such  as  became 
doe  on  them  after  his  title  accrued;  and  that  till  some 
person  became  a  member  of  the  company  in  respect  of  the 
shares,  such  dividends  should  remain  suspended. 

Sect.  31  provided,  that  in  case  any  person  in  whom  any 
shares  by  original  subscription  or  by  purchase,  bequest, 
marriage,  representation  or  other  mode  of  acquisition  or 
devolution,  became  vested,  and  who  had  not  executed  the 
deed  of  settlement,  should  for  six  months  after  notice 
neglect  or  refuse  to  execute  the  same,  the  directors  might 
declare  the  shares  so  vested  in  the  person  so  neglecting  or 
refusing,  and  all  benefit  thereof  to  be  forfeited  to  the  other 
shareholders,  and  the  same  should  be  forfeited  accordingly. 

By  sect  32  it  was  provided  that  the  husband  of  any 
shareholder,  who  should  by  such  notice  signify  his  desire  to 
become  a  member  of  the  company  in  respect  of  the  shares 
vested  in  him  in  such  capacity,  and  should  not,  at  the  time 
of  the  said  shares  becoming  vested  in  him,  be  a  member 
of  the  company  in  respect  of  any  other  shares,  should  be 
considered  as  to  all  duties,  obligations,  claims  and  demands 
upon  or  against  him,  in  respect  of  such  shares,  a  member 
of  the  company  from  the  time  of  the  same  shares  being  so 
transferred  to,  or  so  becoming  vested  in  him ;  but  as  to  all 
profits  and  rights,  privileges  and  benefits,  to  arise  from 
them,  not  until  he  should  have  executed  the  deed  of  settle- 
ment or  some  deed  of  accession  thereto. 

Unthanky  for  the  plaintiff  in  error.  The  question  which 
the  Court  has  to  decide  is,  whether,  upon  the  facts  as 
admitted,  the  defendant  was  a  member  of  the  company 
when  the  scire  facias  issued.  This  depends  upon  the 
construction  of  sects.  12  and  13  of  the  Banking  Act, 
7  Geo.  4,  c.  46  (a).    The  word  «  member,9  in  sect  13> 

(a)  Sect  12  enact*,  that  "all  shall  at  any  time  after  the  passing 
and  every  judgment  and  jodg-  of  this  act  be  had  or  recofered, 
ments,  decree  or  decrees  which      or  entered  up  aa  aforesaid,  in  any 
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must  mean  a  person  having  a  community  of  interest  in, 
and  sharing  the  profits  of,  the  bank.  The  defendant, 
by  his  marriage  with  a  shareholder,  and  receiving  divi- 
dends through  her,  became  such  a  "  member."  It  is 
true,  that  in  order  to  arrive  at  this  conclusion,  the  case 
of  Ness  v.  Angas  (a),  which  was  recognised  in  Ness  v.  Arm- 
strong (£),  must  be  overruled ;  but  Ness  v.  Angas,  it  is 
submitted,  cannot  be  supported.  There  the  wife  of  the 
defendant  had  purchased,  with  his  consent,  but  with  the 
proceeds  of  her  separate  estate,  shares  in  a  joint  stock 
banking  company,  and  was  registered  as  a  shareholder  in 
her  own  name.     The  defendant  had  received  dividends 
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action,  suit  or  proceedings  in 
law  or  equity,  against  any  public 
officer  of  any  such  copartnership, 
•hall  have  the  like  effect  and 
operation  upon  and  against  the 
property  of  such  copartnership, 
and  upon  and  against  the  pro- 
perty of  every  such  member 
thereof  as  aforesaid,  as  if  such 
judgment  or  judgments  had  been 
recovered  or  obtained  against 
•uch  copartnership."  The  sec- 
tion then  goes  on  to  provide,  that 
notwithstanding  the  bankruptcy, 
insolvency,  or  stopping  payment 
of  the  public  officer  in  his  indi- 
vidual capacity,  the  effects  of 
members  shall  still  be  liable. 

Sect.  13  enacts,  "  that  execu- 
tion upon  any  judgment  in  any 
action  obtained  against  any  public 
officer  for  the  time  being  of  any 
such  corporation  or  copartner- 
ship carrying  on  the  business  of 
banking  under  the  provisions  of 
this  act,  whether  as  plaintiff  or 
defendant,  may  be  issued  against 
any  member  or  members  for  the 
time  being  of  such  corporation 
or  copartnership ;  and  that  in 
case  any  such  execution  against 

Q  Q 


any  member  or  members  for  the 
time  being  of  any  such  corpora- 
tion or  copartnership,  shall  be 
ineffectual  for  obtaining  payment 
and  satisfaction  of  the  amount  of 
such  judgment,  it  shall  be  lawful 
for  the  party  or  parties  so  having 
obtained  judgment  against  such 
public  officer  for  the  time  being, 
to  issue  execution  against  any 
person  or  persons  who  was  or 
were  a  member  or  members  of 
such  corporation  or  copartner- 
ship at  the  time  when  the  contract 
or  contracts  or  engagement  or 
engagements  in  which  such  judg- 
ment may  have  been  obtained 
was  or  were  entered  into  or  be- 
come a  member  at  any  time  before 
such  contracts  or  engagements 
were  executed,  or  was  a  member 
at  the  time  of  the  judgment  ob- 
tained.M  The  section  then  pro- 
vides that  no  such  execution  may 
issue  without  leave  of  the  Court 
in  which  the  judgment  was  ob- 
tained. 

(a)  3  Excb.  805 ;  S.  C.  6  D. 
&  L.  645. 

(*)  4  Exch.  *1 ;  S.  C.  7  D.  & 
L.  73. 
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and  signed  receipts  as  his  wife's  agent ;  he  also  attended  a 
meeting  at  which  none  but  shareholders  were  entitled  to  be 
present.     The  Court  held  that  the  defendant  was  not  a 
« member"  within   7  Geo.  4,  c  46,  s.   13.      The   Chief 
Baron,  in  giving  judgment,  seems  to  have  overlooked  the 
case  of  Steward  v.  Greaves  (a).    The  preamble  of  7  Geo.  4, 
c.  46,  states  that  the  Bank  of  England  had  consented  to 
relinquish  its  exclusive  privilege,  provided,  among  other 
things,  that  the  " individuals  composing"  the  "copartner- 
ships" thereby  established  should   "be  liable  to  and  re- 
sponsible  for   the  due   payment  of  all    bills   and   notes 
issued  by"  such  copartnerships.     The  words  "individuals 
composing,*'   and    the    word   "  member,"    which    is   used 
throughout  the  act,  must  mean  a  partner  in  the  sense 
which  is  given  to  those  words  at  common  law;  nor  can 
their  meaning  be  affected,  or  the  responsibility  of  members 
be  lessened  as  against  third  parties,  by  any  provisions  con- 
tained in  the  deed  of  settlement     [Patteson,  J. — An  ordi- 
nary partnership  can  only  be  controlled  by  the  deed  of 
settlement     Would  the  defendant  be  entitled  to  a  share  in 
the  profits  under  the  company *s  deed?]     By  sect  27  of  the 
company  8  deed  of  settlement,  the  shares  of  Mary  Stephen- 
son are  vested  in  the  defendant  upon  his  marriage  with 
her.     [Erie,  J. — Your  proposition  is,  that  marriage  makes 
the  husband  a  partner  against  his  consent.]     In  Ness  v. 
Angas  (b),  Rolfe,  B.,  appears  to  have  founded  his  opinion 
on  the  fact,  that  the  defendant  did  not  hold  himself  out  to 
be  a  partner;  that  is  not,  however,  the  ground  upon  which 
it  is  sought  to  establish  the  defendant's  liability  in  this  case, 
but  upon  his  being  a  member  or  partner  who  receives,  or  is 
entitled  to  receive,  profits.    The  act  should  be  construed  in 
favour  of  those  who  are  seeking  to  obtain  payment  of  their 
debts  from  members.    Under  the  Joint  Stock  Companies 
Winding-up  Act,  the  proceedings  under  which  afford  an 


(a)  10  M.  &  W.  711  ;  S.  C.  2  Dowl.  485,  N.  S. 

(b)  3  Ezcb.  805 ;  S.  C  6  D.  &  L.  645. 
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analogy  to  the  present  case,  it  has  been  held,  that  the  hus-     Lt  M-  *  p- 
band  of  a  female  shareholder  should  be  put  on  the  list  of  — - — 

...  DODOSON 

contributories,  although  he  omitted  to  comply  with  certain  ©. 

formalities  required  by  the  deed  of  copartnership ;  In  re 
The  North  of  England  Joint  Stock  Banking  Company* 
Burlinsoris  case  (a);  even  though  he  has  never  received 
any  dividends ;  In  re  The  North  of  England  Joint  Stock 
Banking  Company,  Sadler's  case  (b).  [He  referred  also  to 
In  re  The  Vale  of  Neath  and  South  Wales  Brewery  Joint 
Stock  Company,  Ex  parte  Kluht  (c),  and  In  re  The  North 
of  England  Joint  Stock  Banking  Company,  Ex  parte  Gouth- 
waite  (d).] 

Knowles  (H.  Hill  with  him)  was  not  called  upon. 

Patteson,  J. — The  question  in  this  case  arises  upon  an 
issue  joined  on  a  writ  of  scire  facias,  which  alleges  that  the 
defendant  was  a  member  of  the  Newcastle-upon-Tyne 
Joint  Stock  Banking  Company.  We  have  now  to  decide 
whether  he  was  so  within  the  meaning  of  the  7  Geo.  4, 
c,  46,  s.  13.  (His  Lordship  having  read  that  section,  con- 
tinued):— At  the  trial  admissions  were  made  on  both  sides, 
and  a  bill  of  exceptions  was  tendered  to  my  ruling,  with 
the  purpose,  doubtless,  of  reviewing  the  decisions  of  Ness 
v.  Angas9  and  Ness  v.  Armstrong  (e).  In  the  present  case, 
the  husband  never  did  any  act  to  make  himself  a  member ; 
his  wife  received  dividends  and  paid  calls  on  the  shares, 
and  her  maiden  name  was  on  the  register;  but  her  husband, 
the  defendant,  was  not  aware  of  those  facts,  and  never 
interfered  in  any  way,  nor  took  any  steps  to  have  them 
transferred  to  his  own  name.  In  Ness  v.  Angas,  the  facts 
were  still  stronger  to  shew  that  the  defendant  was  liable,  as 
he  had  actually  received  dividends  and  signed  receipts  as 
the  agent  of  his  wife ;  whereas  in  this  case  he  did  not  know 

(a)  3  De  Gex  &  Smale,  18.  (d)  lb.  393. 

(6)  lb.  361.  (e)  4  Exch.  21 ;  S.  C.  7  D.  & 

(c)  19  Law  Journ.Chanc.385.       L.  73. 
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that  she  received  any  dividends.  It  has  been  sought,  how 
ever,  to  make  the  present  defendant  liable  in  his  marita 
right;  but  although  all  the  personal  property  of  the  wif 
vested  in  her  husband  on  their  marriage,  we  must  look  a 
the  deed  of  copartnership,  and,  by  sects.  27  and  28,  w 
find  that  a  husband  does  not  become  a  partner  by  the  mer 
fact  of  marriage;  and  sects.  31  and  32  require  him  to  d< 
certain  acts  in  order  to  become  a  member.  The  provision 
contained  in  those  sections  are  clear;  and  if  we  are  to  giv< 
them  any  meaning,  they  shew  that,  until  the  husband  ha 
done  those  acts,  he  is  not  a  member  as  regards  the  company 
as  was  pointed  out  in  the  judgment  of  the  Court  in  Ness  v 
Angas  (a).  Then,  is  he  a  member  as  regards  other  people! 
It  is  admitted  that  he  did  not  hold  himself  out  as  such 
there  are  no  facts,  indeed,  to  that  effect,  nor  could  then 
well  be  in  the  case  of  a  joint  stock  company.  We  musi 
therefore  again  refer  to  the  deed  of  copartnership,  which 
as  I  said  before,  shews  that  he  is  not  a  member.  As  tc 
the  decisions  under  the  Winding-up  Act  which  have  beer 
cited,  they  do  not  seem  to  be  reconcileable ;  but  in  an] 
case  they  do  not  apply  here,  as  in  order  to  fix  a  defendam 
by  scire  facias  under  the  7  Geo.  4,  c.  46, — the  act  we  an 
now  bound  by, — it  is  necessary  to  shew  that  he  is  actually 
a  member;  whereas  the  facts  admitted  clearly  shew  he  i 
not  The  verdict  for  the  defendant  was  therefore  right 
and  the  judgment  for  him  must  be  affirmed. 


Per  Curiam. 


Judgment  affirmed. 


(a)  S  Exch.  805 ;  S.  C.  6  D.  &  L.  645. 
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THE  BANKRUPTCY  LAW 
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See  Bankruptcy  Law  Consolida- 
tion Act,  3. 
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(under  1  &  2  Vict.  c.  110). 

Costs  (Suggestion  to  deprive 

Plaintiff  of),  6,  8. 
Jurat. 
Practice,  4. 

1.  The  Court  will  not  order  an 
affidavit  which  is  not  shewn  to  be 
scandalous  or  irrelevant,  to  be  taken 
off  the  file,  merely  because  it  can- 
not, upon  some  technical  ground, 
such  as  a  defect  in  the  jurat,  be  read 
in  the  cause  in  which  it  is  filed. 
The  Duke  of  Brunswick  v.  Sloman 
and  Others,  247 

2.  The  Court  set  aside  an  attach- 
ment against  an  attorney  for  not 
paying  over  certain  moneys  received 
in  his  professional  character,  where 
the  party  obtaining  it,  had  described 
herself  in  her  affidavit  as  a  widow  of 
the  name  of  A.  C,  whereas  she  was 
at  that  time  a  married  woman  of  the 
name  of  A.  H. ;  although  it  did  not 
appear  that  the  false  name  and  de- 
scription were  used  for  any  fraudu- 
lent   purpose.     Regina    v.    Carttar, 

386 

3.  The  omission  of  a  deponent's 
addition  in  an  affidavit,  in  pursuance 
of  Reg.  Gen.,  Ilil.  Term,  2  Wm.  4, 
r.  5,  is  an  irregularity  merely,  and 
the  party  seeking  to  take  advantage 
of  it,  must  come  to  the  Court  within 
a  reasonable  time. 

A  reasonable  time  in  such  cases 
dates  from  the  time  when  the  party 
complaining  of  the  irregularity  had 
the  means  of  knowing  it ;  although, 
in  point  of  fact,  he  did  not  know  of 
it  till  afterwards.  Seymour  v.  Mad- 
doxy  543 
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See    Arrest,    Judge's    Order    to 
(under  1  &  2  Vict.  c.  110). 
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See  Death  of  one  of  several 
Plaintiffs. 

AFFILIATION. 

See  Bastardy  (Order  in). 

AGREEMENT  OF  REFERENCE. 

See  Arbitration. 

ALTERNATIVE    (ORDER    OF 
COUNTY  COURT  IN). 

See  County  Court,  1,  2,  7. 

AMBIGUITY. 

See  Declaration,  9. 
Plea,  7. 

AMENDMENT. 

See  Costs  of  the  Day,  1. 
Patent. 

Special  Jury,  2. 
Venue,  2. 

Writ    of    Summons     (Amend- 
ment of). 

APOTHECARIES'  ACT. 
See  Prohibition,  6. 

APPEAL. 

See  Bastardy  (Order  in). 

Liverpool     Sanatory    Act 
*  (9  &  10  Vict.  c.  cxxyii.) 
Removal  (Order  of). 

1.  On  appeal  against  a  poor  rate, 
the  respondents  objected,  that  in 
respect  of  one  of  the  grounds  of  ap- 
peal,  it  was   necessary,    under  the 
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41  Ceo.  3,  c.  23,  s.  6,  that  notice  of 
the  appeal  should  have  been  given 
to  the  persons  therein  named.  The 
appellants  denied  that  the  ground  of 
appeal  came  within  that  section. 
The  sessions,  however,  decided  that 
a  notice  was  necessary  to  be  given 
under  the  statute.  The  appellants 
then  offered  to  abandon  that  ground 
of  appeal,  and  proceed  with  others 
in  respect  of  which  no  notice  at  all 
was  required.  The  sessions  refused 
to  permit  them  to  do  so,  and  dis- 
missed the  appeal :  Held,  on  motion 
for  a  mandamus,  that  the  sessions 
had  power  to  decide  upon  whether 
they  would  permit  the  appellants  to 
abandon  that  particular  ground  of 
appeal,  and  proceed  with  the  others ; 
and  that  having  done  so,  this  Court 
would  not  interfere  to  review  their 
decision. 

Where  the  sessions  have  put  a  par- 
ticular construction  upon  a  ground 
of  appeal,  if  it  will  bear  that  con- 
struction, this  Court  will  not  review 
their  decision.  Regina  v.  The  Jus- 
tices of  Cambridgeshire,  47 

2.  The  word  "immediately,"  in 
the  6  Geo.  4,  c.  129,  s.  12,  which 
enacts  that  the  execution  of  every 
judgment  appealed  from  shall  be 
suspended,  "in  case  the  person  so 
convicted  shall  immediately  enter 
into  recognizances,"  means  "prompt- 
ly and  expeditiously,"  having  regard 
to  all  the  circumstances  of  the  parti- 
cular case. 

The  prisoner  was  convicted  on  a 
Thursday  of  an  offence  against  the 
6  Geo.  4,  c.  129.  The  attorney 
who  attended  on  his  behalf,  left  the 
Court  before  sentence  pronounced, 
and  the  prisoner  was  taken  at  once 
to  Stafford  gaol.  His  friends  in- 
structed an  attorney,  who  lived  at 
Manchester,  to  take  the  necessary 
steps  on  his  behalf.  The  justices 
met  in  petty  sessions  at  some  dis- 
tance from  the  place  where  the  pri- 
soner was  confined.  Nothing  was 
done  on   the  Friday;   but  on  the 


Saturday  the  prisoner  was  prepared 
to  give  notice  of  appeal  and  enter 
into  recognizances,  but  the  justices 
did  not  sit  on  that  day.  On  the 
Monday  he  offered  to  enter  into  re- 
cognizances before  the  justices, 
which  they  refused  to  receive:  Held, 
that  the  application  was  not  too  late, 
and  that  the  justices  ought  to  have 
received  the  recognizances.  Regina 
on  the  Information  of  William  Wes- 
ton v.  William  Aston,  491 
3.  The  11  &  12  Vict.  c.  31,  s.  9, 
which  enacts,  "  that  no  appeal  shall 
be  allowed  against  any  order  of  re- 
moval, if  notice  of  such  appeal  be  not 
given  as  required  by  law,  within  the 
space  of,"  &c.,  does  not  require  that 
the  statement  of  the  grounds  of  ap- 
peal should  be  given  within  the  pre- 
scribed time.  Regina  v.  The  Re" 
corder  of  Derby,  657 

APPEAL  (GROUND8  OF). 
See  Appeal,  1,  3. 

APPEAL  (NOTICE  OF). 

See  Appeal. 

Bastardy  (Order  in),  2. 
Removal  (Order  of),  2. 
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See  Costs    (Certificate     under 
4  Ann.  c.  16.) 

APPLICATION  (SECOND). 

See    Arrest,    Judge's    Order    to 
(under  1  &  2  Vict.  c.  110). 
Costs  (Suggestion  to  Deprive 
Plaintiff  of),  15. 
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TOR. 

See  Lands  Clauses  Consolidation 
Act  (Reference  under),  3. 
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ARBITRATION. 

See  Attorney,  (Lien  of). 

Lands    Clauses    Consolidation 

Act,  (reference  under). 
Rule  or  Court,  (making  order 

OF  INFERIOR  COURT). 

1.  On  a  reference  of  all  matters  in 
difference  between  the  parties,  the 
umpire  ordered  6.  to  pay  to  M.,  on 
a  balance  of  accounts,  a  certain  sum, 
and  that  "  mutual  releases  of  all 
claims  and  demands  whatsoever," 
should  be  executed,  and  in  case  of 
any  dispute  arising  as  to  the  form  of 
such  releases,  that  they  should  be 
settled  by  J.  P. 

QiuBre,  on  motion  to  set  aside  the 
award,  whether  the  direction  that 
they  should  be  settled  by  J.  P.  was 
bad  ?  but  held  that  that  part  might 
be  separated  from  the  rest  of  the 
award,  which  was  good.  Held  also, 
that  the  umpire  had  power  to  award 
mutual  releases  of  all  claims  and  de- 
mands existing  at  the  time  of,  and 
referred  by,  the  submission  ;  although 
there  was  no  express  power  to  that 
effect  contained  in  the  submission ; 
and  that  the  award  of  releases  as  to 
any  other  claims,  &c,  was  void:  but 
that  even  if  he  had  no  such  power, 
that  portion  of  the  award  was  sepa- 
rable from  the  rest,  which  might 
stand  as  good. 

M.  was  engaged  to  build  a  ship,  of 
which  G.  was  part  owner  and  ship's 
husband.  Disputes  having  arisen 
between  them,  "all  matters  in  dif- 
ference" between  them  were  referred 
to  arbitration.  When  the  parties 
were  before  the  umpire,  G.  offered 
to  pay  certain  bills  due  for  materials 
for  the  ship,  and  for  which  M.  was 
primarily  liable,  and  requested  the 
arbitrator  to  deduct  the  amount  from 
the  sum  to  be  found  as  owing  from 
him  to  M.  The  umpire  accordingly 
deducted  the  amount,  and  made  his 
award  for  the  balance,  and  ordered 
that  G.  should  remain  solely  liable 


for  the  payment  of  these  bills,  ax 
should  give,  if  required,  a  bond 
indemnity  in  respect  of  them  to  1 
Held,  on  motion  to  set  aside  tl 
award,  that  G.  could  not,  after  lur 
ing  requested  the  umpire  to  ma) 
the  deduction,  object  that  it  was  m 
a  matter  in  difference,  and  that  1 
had  no  authority.  Held  also,  th 
the  award  of  the  bond  of  indemnit 
if  bad,  was  clearly  separable  from  tl 
rest,  and  might  be  rejected  as  su 
plusage. 

Semble,  that  the  umpire  had  pow< 
to  order  a  bond  of  indemnity  to  t 
given. 

On  a  rule  to  set  aside  an  award, 
any  part  of  the  award  be  bad,  bi 
can  be  clearly  separated  from  th 
rest,  and  treated  as  surplusage,  tl 
rule  will  be  discharged  generall] 
In  re  an  Arbitration  between  Tkec 
philus  Bartlett  Goddard  and  Joh 
Mansfield,  2 

2.  Where  upon  a  submission  t 
arbitration,  an  agreement  was  en 
tered  into  between  the  parties,  thi 
a  clerk  should  be  specially  employe 
to  take  down  in  writing  the  evidenc 
given  before  the  arbitrators,  and  thi 
the  evidence  so  taken  should,  in  th 
event  of  the  arbitrators  not  agreeing 
be  sent  under  their  seals  to  th 
umpire,  who  might  thereupon  in  hi 
discretion  make  his  umpirage,  witb 
out  rehearing  the  evidence :  and  tb 
umpire  accordingly,  at  the  hearing 
refused  to  re-examine  the  witness© 
though  requested  to  do  so  by  one  c 
the  parties.  Held  no  ground  fo 
setting  aside  the  award.  In  re  a 
Arbitration  between  George  ftrt 
and  Joseph  Howlett,  6 

3.  An  agreement  of  reference  of 
cause,  in  which  the  costs  of  the  cause 
reference,  and  award  were  to  abid 
the  event,  contained  a  clause  autho 
rizing  either  party  to  make  it  a  rul 
of  Court.  The  arbitrator  found  tha 
the  plaintiff  was  entitled  to  recove 
a  less  sum  than  20/.  Held,  that  i 
might  be  made  a  rule  of  Court  with 
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out  being  first  stamped.     Lloyd  v. 
Mansell,  130 

4.  A  cause  was  referred  by  order 
of  nisi  prius,  to  the  award  of  an  arbi- 
trator, to  whom  "  the  cause,  and  also 
the  subject-matter  of  the  cause,  and 
the  rights  of  the  parties  in  relation 
thereto,  as  well  at  law  as  in  equity, 
were  referred,  to  order  and  deter- 
mine what  he  should  think  fit  to  be 
done  by  either  of  them  respecting 
the  matters  in  dispute."  The  arbi- 
trator found  by  his  award,  that  under 
a  certain  agreement  entered  into  by 
the  parties,  the  plaintiffs  were  en- 
titled to  receive  two  sums  of  money 
from  the  defendant;  and  directed 
that  upon  proof  that  certain  pay- 
ments had  been  made  by  them,  the 
defendant  should  pay  to  the  plaintiffs 
those  two  sums.  Held  a  good  award, 
as  being  sufficiently  certain  and  final. 
Miller  and  Another  v.  De  Burgh, 

177 

5.  Where  an  arbitrator  finds  the 
amount  of  the  costs  of  an  award,  it 
is  not  necessary  that  they  should  be 
taxed  by  the  Master,  previously  to 
the  Court  ordering  them  to  be  paid. 
Dixie  v.  Alexandre,  338 

6.  An  order  of  reference  directed 
that  the  costs  of  the  award  should 
be  in  the  discretion  of  the  arbitrator. 
The  arbitrator  awarded  that  the  costs 
of  the  award  should  be  borne  by  the 
defendant,  "  which  said  costs"  "  I 
do  assess  at  the  sum  of  39/.  17*.  4<Z." 
It  appeared  that  part  of  that  sum 
was  the  amount  of  charges  of  an  at- 
torney, whom  the  arbitrator,  who  was 
a  layman,  had  employed  to  assist  him 
in  taking  the  evidence  and  drawing 
np  the  award.  The  plaintiff  took  up 
the  award,  and  afterwards  demanded 
payment  of  the  39/.  17*.  Ad.  of  the 
defendant,  who  refused  to  pay  it. 
On  motion  for  an  attachment  against 
the  defendant,  Held,  that  the  arbi- 
trator had  power  in  the  first  instance 
to  name  the  sum  to  be  paid  for  the 
costs  of  the  award ;  and  that  if  the 
defendant  did  not  proceed  with  due 
diligence  to  procure  a  taxation,  and 


insist  on  the  necessity  of  it,  he  could 
not  set  up  the  want  of  taxation  as  a 
ground  for  opposing  an  attachment 
for  non-payment.  Held  also,  that  as 
the  arbitrator  was  a  layman,  his  em- 
ployment of  an  attorney  was  reason- 
able ;  but  that,  at  all  events,  as  the 
defendant  had  not  objected  during 
the  reference  to  the  employment,  he 
must  be  taken  to  have  assented  to  it. 

Held  also,  that  the  payment  of  the 
costs  of  the  award  by  the  plaintiff  to 
the  arbitrator  sufficiently  appeared, 
although  not  sworn  to  on  the  affi- 
davits, from  a  correspondence  be- 
tween the  parties,  in  which  the  pay- 
ment was  assumed  on  both  sides, 
and  not  disputed  by  the  defendant, 
and  also  from  the  fact  that  the  plain- 
tiff had  taken  up  the  award.  ThreU 
fall  v.  Fanshawe,  340 

7.  By  a  rule  of  reference,  the 
action,  which  was  brought  by  one 
weir  proprietor  against  another,  for 
disturbance  of  a  weir,  was  referred 
to  an  arbitrator,  who  was  to  have 
full  power  to  determine,  and  also  to 
define  and  for  ever  set  at  rest  all 
disputes,  quarrels,  and  controversies, 
touching  all  manner  of  rights  of 
"  depths  of  weirs"  and  other  water 
privileges.  The  arbitrator  by  his 
award,  after  disposing  of  the  action, 
recited  that  differences  had  arisen 
between  the  parties  touching  the 
depth  of  the  defendant's  weir,  and 
the  depth  at  which  he  was  entitled 
to  keep  the  same ;  and  awarded  that 
the  defendant  was  "  entitled  to  keep 
and  maintain  his  said  weir  of  the 
depth  of  fourteen  inches:"  Held 
sufficiently  certain. 

The  award  further  directed,  that 
"for  the  purpose  of  defining,  deno- 
ting, and  perpetuating  the  limit  of 
the  said  depth,"  &c,  that  within  one 
month,  &c,  "such  durable  marks 
and  erections  be  placed  on  the  land 
adjoining  to  the  said  weir,  as  D.  B., 
ofi  &c.,  "  may  direct,  as  being  the 
best  adapted  for  so  defining,  denoting, 
and  perpetuating  the  limit  of  the 
said  depth  of  fourteen  inches."  Held 
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bad,  an  being  a  delegation  of  the 
discretion  vested  in  him  by  the  refer- 
ence, and  Semble,  that  this  portion 
of  the  award  could  not  be  separated 
from  the  rest,  and  be  rejected  as 
surplusage. 

The  rule  of  reference  contained  a 
clause  "that  in  the  event  of  any 
application  being  made  to  this  Court 
on  the  subject  of  the  said  award," 
the  Court  should  have  power  to 
remit  the  matter  back  to  the  arbi- 
trator for  re-consideration :  Held, 
that  a  rule  for  payment  of  money 
under  the  award  was  "an  applica- 
tion" "on  the  subject  of  the  said 
award  "  within  the  above  clause,  and 
empowered  the  Court  to  remit  the 
matters  back  to  the  arbitrator. 
Johnson  v.  Latham,  348 

8.  A  verdict  was  taken  for  the 
plaintiff  for  the  damages  named  in 
the  declaration,  subject  to  a  refer- 
ence. At  the  first  meeting  before 
the  arbitrator,  the  defendant  objec- 
ted that  the  order  of  reference  was 
not  drawn  up  according  to  the  terms 
agreed  upon ;  inasmuch  as  it  did  not 
authorize  the  arbitrator  to  direct  a 
verdict  to  be  entered  for  him  on  an 
issue  of  payment,  but  only  to  reduce 
the  damages ;  and  he  applied  to 
have  the  hearing  postponed  till  an 
application  could  be  made  to  the 
Judge  to  amend  the  order.  The 
plaintiff  contended  that  the  arbi- 
trator had  full  authority  to  direct  a 
verdict  for  the  defendant  upon  that 
issue  as  it  stood,  and  the  arbitrator 
himself  was  of  that  opinion.  The 
arbitration  was  accordingly  pro- 
ceeded with  upon  that  view,  and  an 
award  was  made  directing  a  verdict 
to  be  entered  for  the  defendant  on 
the  issue  of  payment :  Held,  on 
motion  to  set  aside  the  postea  and 
judgment,  that  it  was  not  competent 
for  the  plaintiff  to  object  to  the 
above  misconstruction  (if  any)  of 
the  order  of  reference.  Gravatt  v. 
Attwood,  392 

9.  Where  fresh  evidence  was  dis- 
covered   since   the    making    of    an 


award,  which  must  have  been  km 
to,  but  withheld  by,  the  party 
whose  favour  the  award  was  mi 
the  Court  ordered  the  matter  to 
remitted  to  the  arbitrator  for 
consideration,  under  a  clause  to  1 
effect  in  the  agreement  of  referei 
In  re  an  Arbitration  between  J\ 
Burnand   and   John    fVainwri 

10.  Where  a  cause  and  all  matt 
in  difference  are  referred  by  an  or 
of  nisi  prius,  which  orders  that 
costs  of  the  cause  shall  abide 
event,  and  the  costs  of  the  refere 
and  award,  to  be  taxed,  shall  be 
the  discretion  of  the  arbitrator,  ju 
ment    cannot    be   signed,    nor 
Master's  allocatur  for  the  costs 
obtained,  until  the  end  of  the  T< 
next  after  the  making  of  the  aws 
Jones  v.  Ives,  ( 

1 1.  Where  a  cause  and  all  matt 
in  difference  are  referred,  an  awa 
reciting  the  order  of  reference,  i 
purporting  to  be  made  "de  pi 
missis,"  is  final,  although  it  does  i 
in  express  terms,  notice  a  mai 
brought  before  the  arbitrator.  Ct 
wick  v.  Harrison,  * 

1 2.  Where  a  cause  alone  is  rei 
red,  and  the  costs  of  the  cause  i 
of  the  reference  are   to   abide 
event,  the  costs  of  the  reference 
costs  of  the  cause,  and   follow 
event.     Deere  v.  Kirkhouse,        1 

13.  By  an  agreement  referr 
certain  disputes  to  two  arbitrate 
and  upon  failure  to  make  an  aw 
within  a  specified  time,  then  to 
umpire,  to  be  appointed  by  the 
the  costs  of  the  reference,  awa 
and  umpirage  were  to  be  in  the  c 
cretion  of  the  arbitrators  and  ump 
respectively.  By  agreement  betwi 
the  parties,  the  umpire  sat  with  i 
arbitrators  up  to  the  time  when  th 
power  to  make  the  award  expir 
and  afterwards  the  arbitrators 
with  the  umpire,  and  being  scient 
persons,  acted  as  his  assessors,  i 
assisted  him  in  making  his  umpira 
The  umpire  made  his  award,  $ 
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gave  notice  that  it  might  be  taken 
up  "  on  payment  of  the  costs  of  um- 
pirage and  award,"  and  specified  the 
amount,  including  charges  for  the 
attendance  of  the  arbitrators.  E. 
paid  the  fees  and  took  up  the  award. 
The  award  directed  that  each  party 
should  pay  their  own  costs  of  the 
reference,  and  that  the  "  costs  of  the 
said  umpirage  and  of  this  my  award/' 
should  be  paid  by  A.  to  E.  Held, 
on  motion  to  review  the  taxation, 
that  the  charges  for  the  attendance 
of  the  arbitrators  were  part  of  the 
costs  of  the  umpirage  which  A.  by 
the  terms  of  the  award  was  to  pay. 
In  re  an  Arbitration  between  Ellison 
and  Ackroydy  806 

ARBITRATOR. 

See  Arbitration. 

Lands  Clauses  Consolidation 
Act  (reference  under). 

ARGUMENTATIVE    TRA- 
VERSE. 

See  Replication,  6. 
ARREST  (JUDGE'S  ORDER  TO). 

(under  1  &  2  Vict.  c.  1 10). 

Upon  an  application  to  the  Court 
to  rescind  a  Judge's  order  for  hold- 
ing the  defendant  to  bail,  under  the 
3rd  section  of  the  1  &  2  Vict.  c.  110, 
no  other  affidavits  can,  in  general,  be 
used  than  those  which  were  before 
the  Judge  when  he  made  the  order. 

Therefore,  fresh  affidavits  cannot 
be  used,  on  an  application  of  this 
kind,  to  shew  either  that  the  plaintiff 
has  no  cause  of  action,  or  that  the 
defendant  was  about  to  quit  the 
country. 

But  fresh  affidavits  may  be  used 
on  an  application  under  the  6th  sec- 
tion to  discharge  the  defendant  out 
of  custody,  although  a  previous  ap- 
plication has  been  made  to  a  Judge 
at  Chambers  under  that  section. 

Where  the  affidavit  on  which  the 
order  to  hold  to  bail  is  granted,  dis- 
closes a  cause  of  action  for  unliqui- 


dated damages  only,  it  should  specify 
the  amount  of  damage  sustained  by 
the  plaintiff.     Semble. 

Where,  however,  a  Judge  had 
granted  an  order  to  hold  to  bail  upon 
an  affidavit  which  did  not  contain 
such  statement,  the  Court  refused  to 
rescind  the  Judge's  order,  or  to  dis- 
charge the  defendant  out  of  custody  ; 
as  the  Judge  might  have  been  satis- 
fied upon  the  facts  stated  in  the 
affidavit  that  the  plaintiff  had  sus- 
tained damage  to  the  amount  for 
which  he  ordered  the  defendant  to 
be  held  to  bail. 

An  affidavit  to  hold  to  bail  in  an 
action  for  criminal  conversation  with 
the  plaintiff's  wife,  stated  that  she 
had  been  taken  away  from  the  plain- 
tiff about  two  years  ago,  and  that  the 
plaintiff  had  only  recently  discovered 
that  she  had  been  living  ever  since 
with  the  defendant  in  adultery  ;  but 
omitted  any  positive  averment  that 
she  was  the  plaintiff's  wife  when  she 
was  taken  away,  or  that  the  defend- 
ant had  committed  adultery  with  her: 
Held  sufficient. 

Where  an  order  has  been  made  to 
hold  a  defendant  to  bail,  it  is  not  ne- 
cessary that  the  affidavit  upon  which 
it  was  made  should  shew  that  a  writ  of 
summons  has  been  first  issued;  as 
the  Court  will  intend  that  the  fact 
was  proved  to  the  satisfaction  of  the 
Judge.  Bullock  v.  James  Jenkins, 
sued  as  Henry  Bentinckt  645 

ARREST    (CASE    FOR    MALI- 
CIOUS). 

See  Declaration,  4. 

ARREST    (PROTECTION 
FROM). 

See  Bankruptcy  Law  Consolida- 
tion Act,  3. 

ARREST  OF  JUDGMENT. 

See  Debt. 

Declaration,  1. 
Ferry,  (Case  for  Disturbance 
op). 
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ARTICLES  OF  THE  PEACE. 

Articles  of  the  peace  are  sufficient 
which  state  an  apprehension  of  bo- 
dily harm,  if  the  exhibitant  goes  to 
a  certain  place  to  which  he  has  a 
right  to  go, — such  as  premises  where 
he  and  the  defendant  carry  on  busi- 
ness in  partnership; — although  it 
does  not  appear  that  if  he  refrains 
from  going  there,  he  is  in  any  fear 
of  bodily  harm.  Regina  on  the  pro- 
secution of  Gray  v.  Mallinson,    619 

ASSAULT. 
See  Husband  and  Wipe. 

ASSETS. 
See  Plea,  1. 

ASSIGNEE    OF   BOND    GIVEN 
BY  RAILWAY  COMPANY. 

See  Companies  Clauses  Consolida- 
tion Act,  (8  &  9  Vict.  c.  16),  1. 

ASSIGNMENT  OF  DEBT. 

See  Attorney,  (Lien  of). 

ATTACHMENT. 

See  Affidavit,  2. 
Arbitration,  6. 
Costs,  (Security  for),  2. 
Escape. 
Practice,  4. 
Rule  for  Payment  of  Money, 

(under  1  &  2  Vict.  c.  110, 

s.  18). 

ATTORNEY. 

See  Affidavit,  2. 
Arbitration,  6. 
Costs,  (Security  for),  2. 
Pauper  Plaintiff,  2. 
Petty  Bag  Office. 
Practice,  5. 

Removal,  (Order  of),  2. 
Replication,  2. 
Trial  at  Bar. 

1.  The  Court  will  not,  in  the  ex- 


ercise of  its  summary  jurisdict 
prevent  an  attorney,  who  is  the 
fendant  in  an  action  at  the  sui 
his  client,  suing  as  administral 
from  pleading  a  plea  not  direct! 
the  merits,  such  as  the  plea  of 
Statute  of  Limitations;  even  the 
the  accrual  of  the  statute  may  1 
been  owing  to  his  neglect  in  not 
vising  the  plaintiff  to  take  out 
letters  of  administration  earlier. 

Action  by  the  administratrix  o 
for  money  had  and  received  by 
defendant,  who  was  an  attorney 
the  use  of  D.  in  his  lifetime.  P 
the  Statute  of  Limitations ;  repl 
tion,  that  D.  was  beyond  the  i 
when  the  cause  of  action  accn 
and  did  not  return  to  England  bel 
his  death,  and  that  until  the  gran 
administration,  there  was  no  on< 
sue,  and  that  the  action  was  brou 
within  three  days  after  adminisl 
tion  granted.  Rejoinder,  that  bel 
and  at  the  time  of  the  death  of 
the  plaintiff  Ellen  was  his  wife,  i 
might,  within  a  reasonable  time  a 
his  death,  have  obtained  adminisl 
tion  of  his  effects ;  but  that  she  i 
fered  more  than  seven  years  to  els 
after  the  death  of  D.  before  she  t 
out  letters  of  administration  :  H 
on  motion  to  refer  it  to  one  of 
Masters  to  say  what  should  be  d< 
in  the  action,  that  if  there  were  < 
cumstances  which  at  law  preveu 
the  defendant,  being  an  attorn 
from  setting  up  the  defence  of 
Statute  of  Limitations,  in  an  act 
on  a  money  demand  at  the  suit 
his  client,  the  proper  way  for 
plaintiff  to  avail  herself  of  them  y 
by  a  surrejoinder,  and  not  by  call; 
on  the  Court,  on  affidavit,  to  int 
pose  its  summary  jurisdiction,  i 
prevent  the  defendant  from  pleadi 
the  plea  of  the  Statute  of  Limi 
tions.  In  re  John  HoveU  Trist 
Gent,  one,  §c. 

2.  The  91st  section  of  the  Com 
Courts'  Act — which  enacts  that 
person,  except  an  attorney,  shall : 
cover  any  sum  for  acting  on  beh 
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of  any  other  person  in  the  County 
Courts;  and  that  no  attorney  shall 
have  or  recover  "  therefore"  any  sum 
where  the  debt  or  damage  does  not 
exceed  40*.,  or  shall  have  or  recover 
more  than  10*.  for  his  fees  and  costs, 
where  the  debt  or  damage  does  not 
exceed  51.,  or  more  than  15*.  in  any 
other  case- — does  not  prevent  an  at- 
torney from  recovering  from  his  cli- 
ent remuneration  beyond  the  amounts 
therein  mentioned,  for  services  ren- 
dered by  him  out  of  Court  in  respect 
of  the  subject-matter  of  the  plaint, 
and  before  its  commencement.  Keigh- 
ley  v.  Goodman,  204 

3.  The  9  &  10  Vict.  c.  95,  s.  91, 
does  not  limit  to  the  sums  therein 
mentioned,  the  remuneration  which 
an  attorney  may  recover  from  his 
client,  in  respect  of  a  suit  in  the 
County  Court*  In  re  Toby,  Gent., 
one,  Sfc.y  426 

ATTORNEY  (ABSENCE  OF). 

See  New  Trial. 

ATTORNEY  (CERTIFI- 
CATE OF). 

Where  an  attorney  has  omitted  to 
take  out  his  certificate  for  more  than 
a  year  before  the  stat.  6  &  7  Vict. 
c.  73,  he  need  not  apply  for  re- 
admission,  but  for  an  order  in  the 
usual  form  under  sect.  25,  on  the 
registrar  to  renew  his  certificate. 
Ex  parte  James  Howard,  710 

ATTORNEY  (LIEN  OF). 

A  cause  and  all  matters  in  diffe- 
rence having  been  referred  to  an 
arbitrator  (the  costs  of  the  action  to 
abide  the  event  of  the  award),  he 
directed  that  a  verdict  should  be  en- 
tered for  the  defendant  in  the  cause, 
and  found  that  300/.  were  due  from 
defendant  to  plaintiff  in  respect  of 
the  matters  in  difference ;  he  also 
directed  that  that  sum  should  be 
paid  by  defendant  to  plaintiff  at  a 
certain  time  and   place,   at  which 
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same  time  and  place  he  ordered  the 
plaintiff  to  pay  the  defendant  his 
costs  of  the  action.  The  plaintiff 
having  become  bankrupt,  the  de- 
fendant paid  to  the  plaintiff's  attor- 
neys the  difference  between  the  sum 
which  he  was  ordered  to  pay,  and 
that  which  he  was  to  receive. 

The  Court  refused,  upon  an  ap- 
plication by  the  plaintiff's  attorneys, 
to  give  effect  to  their  lien  by  order- 
ing the  defendant  to  pay  them  the 
residue. 

Pending  the  arbitration,  the  plain- 
tiff assigned  to  his  attorneys  the  debt 
due  to  him  from  the  defendant. 
Whether  the  attorneys,  upon  such 
assignment,  lost  their  lien,  qtuere. 
Dunn  v.  West,  608 

ATTORNEY  (NAME  OF). 

1.  An  attorney  who,  without  royal 
license,  or  any  formal  authority  for 
the  change,  has  assumed  another 
name  from  that  on  the  roll,  for  a 
specified  reason,  may  have  the  roll 
altered  to  the  assumed  name,  if  it 
appear  to  the  Court  that  such  name 
has  been  taken  bond,  fide  and  without 
fraudulent  intention.  Ex  parte  Wil- 
liam Daggett,  1 

2.  Same  point.  Ex  parte  Thomas 
James,  4 

3.  Upon  an  attorney's  changing 
his  name,  the  Court  of  Exchequer 
refused  to  direct  the  Master  to  alter 
the  name  on  the  roll  of  the  Court ; 
but  directed  him  to  make  a  memo- 
randum in  the  margin  of  the  roll 
opposite  to  the  applicant's  name, 
stating  that  he  is  now  known  by  the 

name  of ,  and  that  the  same  has 

been  done  by  rule  of  Court.  Ex 
parte  Dearden,  666 

ATTORNEY  (NOTICE  OF  AP- 
PEAL SIGNED  BY). 

See  Removal,  (Order  of),  2. 

AUDITA  QUERELA. 

In  audita  querela,  the  defendant 
being  absent  and  keeping  out  of  the 
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way  to  avoid  service,  the  Court  re- 
fused to  grant  a  rule  to  shew  cause 
why  service  of  the  writ  of  venire 
facias  and  summons  to  appear,  at  the 
last  known  place  of  abode  of  the 
defendant,  should  not  be  good  ser- 
vice. Williams  and  Others  v.  Roberts, 

381 

AWARD. 

See   Arbitration. 

Commons'  Tnclosure  Act. 
Lands  Clauses  Consolidation 

Act  (Reference  under). 
Practice,  1. 

BAIL. 

See  Appeal,  2. 

Recognizances  to  prosecute  an 
indictment  removed  by  certiorari 
into  the  Queen's  Bench,  under  the 
5  &  6  Wm.  &  M.  c.  II,  were  es- 
treated into  the  Exchequer.  The 
principal  had  gone  through  the  In- 
solvent Debtors'  Court,  and  was  in 
extreme  poverty.  The  Court  or- 
dered proceedings  against  him  to  be 
stayed,  but  refused  to  interfere  as  to 
the  bail.     The  Queen  v.  Thornton, 

192 

BAIL   (AFFIDAVIT  TO    HOLD 

TO). 

See  Arrest,   Judge's  Order    to, 
(under  1  &  2  Vict.  c.  110). 

BAILIFF. 
See  Plea,  7. 

BANKING  COMPANY. 

See  Joint  Stock  Companies  Wind- 
ing-up Act,  2,  3. 
Set-off  (Plea  of). 
Suggestion. 

A  joint  stock  company,  constituted 
under  the  7  Geo.  4,  c.  46,  cannot 
sue  the  subscribers  for  calls  in  the 
names  of  the  persons  with  whom  the 
covenant  to  pay  them,  contained  in 


the  deed  of  settlement,  was  enter* 
into ;  but  must  bring  the  action  ii 
the  name  of  their  public  officei 
under  sect.  9  of  the  statute ; — tb 
provision  iu  that  section  that  a) 
actions  "  shall  and  lawfully  may"  b 
brought  in  the  name  of  the  publi 
officer  being  obligatory,  and  not  per 
missive  only.  Chapman  and  Anothe 
v.  Milvain,  20! 

BANKRUPT. 

See  Attorney  (Lien  of). 

Bankruptcy  Law  Con  soli  da 
tion  Act. 

HU8BAND  AND  WlFE. 

Plea,  4. 

BANKRUPTCY  LAW  CONSOLI 
DATION  ACT. 

See  Date   of    Writ   of    Summon 
(Evidence  of). 
Plea,  4. 
Warrant  (Obedience  to). 

1.  The  224th  section  of  the  Bank 
rupt  Law  Consolidation  Act  (12  4 
13  Vict.  c.  106),  enacts,  that  ever 
deed  of  arrangement  entered  into 
by  a  trader  with  six-sevenths  of  hi 
creditors,  shall  be  binding  on  all  hi 
creditors ;  and  the  225th  provides 
that  no  such  deed  shall  be  bind 
ing  on  any  non-executing  creditoi 
"  until  after  the  expiration  of  three 
("  calendar,"  see  sect.  276)  "  month 
from  the  time  at  which  such  credito 
shall  have  had  notice  from  sue) 
trader"  of  the  deed. 

To  a  declaration  upon  a  bill  o 
exchange,  the  defendants  pleaded  ii 
bar  of  the  whole  action  that  afte 
the  bill  became  due,  a  deed  of  ar 
rangement  was  entered  into  betweei 
them  and  six- sevenths  of  their  ere 
ditors,  under  the  224th  section ;  tha 
the  plaintiff,  to  wit,  on  the  1st  o 
November,  1847,  had  notice  froo 
them  of  the  deed,  and  that  thre 
months  elapsed  from  the  notic 
before  the  commencement  of  th 
suit. 


BANKRUPTCY  LAW  CONSOLIDATION  ACT. 
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Held,  upon  motion  for  judgment 
non  obstante  veredicto,  that  the  plea 
was  bad,  for  not  stating  that  the 
notice  was  given  after  the  act  came 
into  operation. 

Quare,  whether  it  was  not  also 
bad  for  not  stating  that  such  no- 
tice had  been  given  three  calendar 
months,  &c.  Marsh  v.  Higgins  and 
Another,  253 

2.  A  Judge's  order  given  by  con- 
sent by  a  trader  not  afterwards  be- 
coming bankrupt,  is  valid  as  against 
him,  although  not  filed  in  pursuance 
of  the  12  &  J3  Vict.  c.  106,  s.  137. 

Sernble,  that  that  section  makes 
the  Judge's  order  "  null  and  void  " 
only  in  the  event  of  the  trader  be- 
coming bankrupt ;  but  even  then, 
not  as  against  him.  Bryan  v.  Child 
and  Farmer,  429 

3.  After  issue  joined  and  before 
trial,  defendant,  a  trader,  petitioned 
the  Court  of  Bankruptcy  for  protec- 
tion under  the  12  &  13  Vict.  c.  106, 
8.  211.  At  the  time  when  he  filed 
his  account  the  cause  had  been  tried, 
and  a  verdict  found  against  him  for 
22/.,  but  judgment  had  not  been 
signed.  He  described  the  debt  in 
his  account  as  "  W.  8.  Disputed, 
estimated  at  50/.,  has  got  judgment 
for  22/.  and  costs."  The  proposal 
made  by  the  defendant  at  the  first 
private  sitting  was  to  pay  "  7*.  6d. 
in  the  pound,"  with  a  satisfactory 
guarantee  for  the  due  payment  of 
the  same."  The  assent  at  the  second 
private  sitting  was  "  to  accept  Is.  6d. 
in  the  pound  upon  the  amount  of 
our  respective  claims,"  &c,  "  the 
amount  being  guaranteed  by"  S.  S. 
and  H.  S.  The  defendant  obtained 
a  protection  from  arrest ;  but  haviug 
been  subsequently  taken  upon  a  ca. 
sa.  founded  upon  the  judgment  in 
the  above  action : 

Held,  upon  motion  for  his  discharge 
from  custody,  first,  that  the  debt  was 
sufficiently  stated  in  the  account. 

Secondly,  that  the  protection  ap- 
plied to  the  costs  as  well  as  to  the 
debt  itself. 

VOL.  I. 


Thirdly,  that  although  the  form  of 
the  agreement  with  the  creditors  was 
imperfect, —  the  proposal  and  the  as- 
sent not  being  in  the  same  terms, 
and  the  guarantee  not  being  to  all 
the  creditors,  but  only  to  those  who 
signed  the  assent, — the  protection 
was  valid.     Southgate  v.  Saunders, 

553 
4.  The  plaintiff  recovered  judg- 
ment against  the  defendant  in  the 
Court  of  Exchequer.  Afterwards, 
on  the  1st  of  January,  the  defendant, 
being  in  custody  at  the  suit  of  W., 
petitioned  the  Insolvent  Court,  and 
inserted  in  his  schedule  the  plaintifTs 
judgment  debt  and  costs.  On  the 
12th,  the  plaintiff  lodged  a  detainer 
against  the  defendant  upon  the  judge- 
ment. On  the  25th,  he  withdrew 
the  detainer,  and  petitioned  the 
Court  of  Bankruptcy  for  adjudication 
of  bankruptcy  against  the  defendant, 
who  was,  on  the  same  day,  adjudged 
bankrupt.  On  the  following  day  he 
was  discharged  by  the  Insolvent 
Court.  On  the  23rd  of  July,  the 
Court  of  Bankruptcy  granted  a  cer- 
tificate under  the  257th  section  of 
the  12  &  13  Vict.  c.  106,  certifying 
that  the  plaintiff  was  a  judgment 
creditor  for  71/.  Is.,  which  was  the 
amount  of  the  judgment,  minus  the 
costs.  The  defendant  having  been 
taken  in  executiou  upon  a  ca.  sa. 
issued  out  of  this  Court  upon  that 
certificate.  Held,  upon  motion  for 
his  discharge, 

First,  that  the  defendant's  dis- 
charge from  arrest  upon  the  judg- 
ment did  not  preclude  the  plaintiff 
from  arresting  him  upon  the  cer- 
tificate. 

Secondly,  that  the  defendant  was 
not  protected  from  such  arrest  by 
the  1  &2  Vict.  c.  110,  a.  90. 

Whether  a  judgment  creditor  who 
has  taken  his  debtor  in  execution  is 
a  good  petitioning  creditor  to  sup- 
port a  commission  of  bankruptcy, 
quare. 

But  whether  he  is  or  not,  Held, 

Thirdly,  that  where  no  steps  have 

H  H  H  L.  M.  &  P. 
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BASTARDY  (ORDER  IN). 


been  taken  to  supersede  the  pro- 
ceedings in  bankruptcy,  the  commis- 
sioner's certificate  under  sect.  257 
must  be  treated  as  valid. 

Fourthly,  that  the  257th  section 
of  the  12  &  13  Vict.  c.  106,  applies 
to  creditors  who  have  obtained  judg- 
ment before  proof  as  well  as  to  those 
who  have  not. 

Fifthly,  that  the  40th  section  of 
1  &  2  Vict.  c.  110,  keeps  alive  the 
proceedings  in  the  Insolvent  Court 
only  for  the  purpose  of  reaching  the 
future  estate  of  a  bankrupt  who  ob- 
tains his  certificate,  but  has  no  ope- 
ration when  the  bankrupt  does  not 
obtain  his  certificate. 

8ixthly,  that:  the  12  &  13  Vict, 
c.  106,  transfers  all  questions  as  to 
the  bankrupt's  discharge  to  the  Court 
of  Bankruptcy.  Walker  v.  Edmond- 
son,  772 

5.  The  defendant's  costs  under 
the  12  &  13  Vict.  c.  106,  s.  86, 
are  to  be  deducted  from  the  debt 
or  damages  recovered  by  the  plain- 
tiff, and  not  from  the  debt  or 
damages,  and  the  plaintiff's  costs 
added  together.  Deere  v.  Kirk- 
house,  7  83 

BAR  (TRIAL  AT). 
See  Trial  at  Bar. 

BASTARDY  (ORDER  IN). 

1.  The  caption  of  an  order,  adju- 
dicating a  party  to  be  the  father  of  a 
bastard  child,  stated  that  it  was  made 
"  at  a  petty  session  of  her  Majesty's 
justices  of  the  peace  for  the  said  rid- 
ing," &c.,   "  holden,"   &c.,    « before 
us,  the  Rev.  F.  S  ,  clerk,  and  T.  P. 
Esq.  her  Majesty's  justices  of  the 
peace  for  the  said  riding,  and  a  ma- 
jority of  the  justices  now  present." 
The  order  was  signed  by  F.  S.  and 
T.  P. :  Held,  on  motion  to  quash  the 
order  which  had  been  brought  up  by 
certiorari,  that  it  must  be  taken  in 
effect  to  state  that  F.  S.  and  T.  P. 
were  justices  of  the  peace,   and  a 
majority  of  those  present. 


The  order,  which  was  mad 
the  22nd  of  September,  1 849,  ra 
that  a  summons  had  been  issued 
appear  on  the  15th  day  of  Sep 
ber  instant,"  "  and  whereas  the 
C.  B.  having  been  duly  served 
the  said  summons  within  forty 
from  the  said  15th  day  of  Septet 
instant,  from  which  day  the  hea 
of  this  case  hath  been  adjourned, 
now  appearing  in  pursuance  the 
by  G.  H.  his  attorney,  and  the 
F.  A.  P."  (the  mother)  "  having 
applied  to  us :"  Hela\  that  it  wai 
defect  that  the  order  did  not  s 
that  the  summons  was  served  be 
the  15th  day  of  September,  or 
the  parties  appeared  on  that  da; 
as  to  authorize  an  adjournment 
the  22nd ;  as  it  was  stated  that 
defendant  was  duly  served  with 
summons,  and  that  he  appeared 
attorney  at  the  hearing  on  the  25 
Held  also,  that  it  sufficiently  appea 
that  the  application  for  the  order ' 
within  forty  days  of  the  service  of 
summons. 

The  order  recited  that  the  justi 
had  heard  "  all  the  evidence  on  * 
tendered  on  behalf  of  the  said  C.  E 
Held  sufficient.  Ex  parte  Box 
ton, 

2.  A  party  summoned  under  i 
7  &  8  Vict.  c.  101,  may  give  not 
of  appeal,  under  sect.  4,  witl 
twenty-four  hours  after  the  order 
verbally  pronounced  by  the  jnstic 
although  it  is  not  formally  drawn 
and  signed  by  them  till  afterwards 

A  verbal  notice  of  appeal,  unc 
that  section,  given  to  the  mother 
the  attorney  of  the  father,  in  his  pi 
sence  and  hearing,  and  at  his  reque 
is  sufficient.  Regina  v.  Justices 
Huntingdonshire, 

3.  The  jurisdiction  of  the  pet 
sessions  to  make  an  order  of  affili 
tion  and  maintenance  under  the  7  a 
Vict.  c.  101,  s.  3,  where  the  putati 
father  does  not  appear  before  thei 
only  attaches  "on  proof*  that  tl 
summons  was  left  at  his  "  last"  pis 
of  abode. 


BREACH. 


"  CAUSE  OF  ACTION."  831 


The  word  "last"  in  that  section 
means  the  present  place  of  abode,  if 
the  party  have  any;  the  last  which 
he  had,  if  he  has  ceased  to  have  any. 

Although  the  justices  have  juris- 
diction to  make  an  order  "  on  proof 
that  the  summons  has  been  duly 
served ;  yet,  if  it  can  be  afterwards 
shewn  to  this  Court  that  in  point  of 
fact  the  summons  was  not  duly  served, 
this  Court  will  grant  a  certiorari  to 
bring  up  the  order  into  this  Court 
for  the  purpose  of  being  quashed. 

An  order  of  affiliation,  bearing  date 
the  4th  of  December,  and  made  in 
the  absence  of  the  putative  father, 
recited,  "whereas  the  said  R.  J., 
having  been  duly  served  with  the 
said  summons  within  forty  days  from 
this  day,  to  wit,  on  the  8th  day  of 
November  last,  and  not  appearing  in 
pursuance  thereof;"  but  omitted  the 
words  in  the  directions  to  the  form 
given  in  the  8  &  9  Vict.  c.  10, 
Schedule,  No.  8,  "  and  six  days  at 
least  before  this  day,  as  is  now  proved 
before  us:"  Semble,  that  the  order 
was  bad.    Ex  parte  Rice  Jones,  357 

BILL  OF  EXCHANGE. 

See  Plea,  5. 

Replication,  1. 

BISHOP. 
See  Plea,  1 . 

BONA  FIDES. 
See  Warrant  (Obedience  to). 

BOND. 

See  Declaration,  5. 

Judgment  in  Debt  upon  Bond 
(where  several  Breaches). 
Public  Officer. 

BREACH. 

See  Declaration,  5. 

Judgment  in  Debt  upon  Bond 
(wherk  several  Breaches). 


BUSINESS. 

See  Costs  (Suggestion  to  Deprive 
of),  7,  14. 

"  BY  MEANS  OF  THE  PRE- 
MISES." 

See  Declaration,  I. 

CALEDONIAN  RAILWAY  COM- 
PANY'S ACT. 

See  Companies  Clauses  Consolida- 
tion Act,  2. 

CALLS  (ACTION  FOR). 

See  Declaration,  2. 

CALLS  (SET-OFF  FOR). 

See  Set-off,  (Plea  of). 

CAPIAS  AD  SATISFACIENDUM. 
See  Outlawry  (Proceedings  in). 

CAPTION. 
See  Bastardy  (Order  in),  1. 

CASE  (ACTION  ON). 

See  Declaration,  1,  4. 
Detinue. 
Escape. 
Misjoinder. 
Patent. 

CASE  FOR  DISTURBANCE  OF 
A  FERRY. 

See  Ferry  (Case  for  disturbance 
of). 

CASUAL  EJECTOR  (JUDG- 
MENT AGAINST). 

See  Ejectment. 

"  CAUSE  OF  ACTION." 

See  Costs  (suggestion  to  deprive 

of),  2,  3,  9,  lit  !«• 
County  Court,  5. 
Prohibition,  4* 
H  h  h  2 
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CHANGE  OF  PUBLIC  OFFICE 
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CHANGE  OF  VENUE. 


CUnillCATE    Of  oorxT  OF      „  A  -«..„. 

Eiyonrrrr     to   yar-    classification  of  priso 


£ar  fudUTTT!"  Lav  CraEKti/3»*- 


1. 


PRIVY    COUNT 
OFFICE. 


XS..1.  X 
CasarcF*  I*dasru  Act. 
1. 

( 


Cons  (Sr«cEsnos  to  vmi 

PlaXSTIIT  or).  14. 


CLERK  OF  DEFENDANT  (SE 
VICE  OF  RULE  TO  CuMPUl 
UPONl 


12  *  IS  Vict,  c  45,  k  IS1        &rS 


liar  *  tatkiii   to  J 

SSStBft    IFQSS    tmt    %JOUttl% 

ike  9  h  10  Vict,  c  95, 
s „  90 ;  it  bdug  the  proper  subject  of  . 
jo  application  ta  a  Jodge  at  Cham-  : 
ben.     In  rt  a  FlauU  tm  tkt  Ctmrntj 
Omrt  of  Xorfolk,  between  RoUrt- 
mm  and  Amoiktr  and  Womack,  490  ' 
2.  Where  an  application  was  made  I 
to  remove  an  indictment  bj  certio-  j 
rari  into  this  Court  by  one  of  sereral 
defendants,   the    Court    granted    it 
upon  bit  entering  into  recognizances 
to  pay  the  costs,  not  only  if  he,  bat 
if  either  of   the  other  defendants 
were   convicted.      Regma,  on    the 
Prosecution  of  Dinudale,  v.  Foulkes 
and  Others,  720 

CHANCERY. 
See  Petty  Bao  Orrica. 

CHANGE  OF  NAME. 
See  Attorney  (Name  of). 


Or  RtXE  TO  CoMfTT 


COLLATERAL. 
St*  Paito  Plaxsttft,  2. 

COMMISSION  TO  EXAM  INI 

See  Wits  ess  (Ccsraissiox   to  Ei 
mise). 

COMMISSIONER  TO  TAI 
AFFIDAVITS  (DESCRIPT10 
OF). 

See  Jckat,  3. 

COMMITMENT. 
See  CorsTT  Cocet,  1,  2,  3,  7,  8. 

COMMONS    INCLOSURE    AC 

Where  the  determination  of  i 
assistant  indosnre  commissioner  h 
been  remored  into  this  Coort  I 
certiorari,  under  the  8  &  9  Vk 
c.  1 18,  a.  44,  the  Coort  will  grant 
feigned  issue,  where  the  party  appJ; 
ing  for  it  is  really  interested  io  d 


COMPANIES  CLAUSES,  &c  ACT. 

question  and  dissatisfied  with  the 
determination;  although  the  affida- 
vits in  support  of  the  application  do 
not  shew  that  any  further  evidence 
can  be  adduced  than  was  or  might 
have  been  given  before  the  assistant 
commissioner.  Regina  v.  Stephen 
Kelcey,  499 

COMPANIES     CLAUSES     CON- 
SOLIDATION  ACT. 

See  Declaration,  2. 
Execution,  1,  2. 

I.  Where  a  bond  given  by  a  rail- 
way company  under  the  Companies 
Clauses  Consolidation  Act  (8  &  9 
Vict  c.  16)  has  been  signed  in  ac- 
cordance with  sect.  6,  the  proper 
party  to  sue  on  it  is  the  assignee, 
not  the  original  obligee. 

Where  such  an  assignment  is  plea- 
ded, an  averment  that  the  money 
for  which  the  bond  was  given  was 
borrowed  "in  pursuance  and  exer- 
cise of  the  powers  vested  in  the 
company  under  and  by  virtue  of 
their  act,"  (which  incorporated  the 
general  act),  is  sufficient,  without 
alleging  that  a  general  meeting  had 
been  held  and  an  order  made,  as  is 
required  by  sect.  38.  Vertue  v.  The 
East  Anglian    Railway    Company, 

302 
2.  By  the  act  incorporating  the 
Caledonian  Railway  Company,  six 
miles  of  which  are  in  England,  and 
the  rest  in  Scotland,  the  English 
Companies  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  16)  is  incorpo- 
rated, so  far  as  is  necessary  for 
carrying  into  effect  the  English  por- 
tion of  the  line.  The  company's 
principal  office  was  in  Edinburgh, 
and  their  only  office  in  England  was 
at  Carlisle,  which  was  used  only  for 
receiving  passengers  and  goods 

Hela\  that  a  service  of  a  writ  of 
summons,  in  an  action  of  debt,  on 
the  secretary  of  the  company  while 
attending  a  meeting  in  London,  was 
good.  Wilson  v.  The  Caledonian 
Railway  Company,  731 
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CONDITION    PRECEDENT. 

See  Lands   Clauses  Consolidation 
Act  (Reference  under),  2. 

CONDITION  DEPENDENT. 

See  Ibid. 

CONFLICTING    EVIDENCE. 

See  Costs  (Suggestion   to  deprive 
Plaintiff  of),  1,  2,  3,  9. 
Prohibition,  5. 

CONSENT  OF  PARTIES  (EF- 
FECT OF). 

See  Arbitration,  2,  6,  8. 

Costs  (Suggestion  to  dkprive 
Plaintiff  of),  10. 


CONSTRUCTION : 
OF  AWARD. 
See  Arbitration,  11. 


—  OF  DECLARATION. 

See  Declaration,  9. 

—  OF  GROUND  OF  APPEAL. 

See  Appeal,  1. 

-OF   ORDER    OF    REFER- 
ENCE. 

See  Arbitration,  8. 

-"APPLICATION  ON  THE 
SUBJECT  OF  THE  SAID 
AWARD." 

See  Arbitration,  7* 

—  "  DEPTH  OF  WEIR." 

See  Arbitration,  7. 

-"IMMEDIATELY." 
See  Appeal,  2. 

-"LAST"  PLACE  OF  A- 
BODE. 

Sec  Bastardy  (Order  in),  3. 
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CONSTRUCTION : 

MONTH." 

Sir  RjucsjirrTCT   Law  Coa  solid  a  - 
mx  Act,  1. 

-  NULL  AND  VOID." 
See  lam,  2. 


"THEREFORE." 
Sec  Cotntt  Court,  3. 

-  WAS  AND  STILL  IS." 
See  Dsclaratiok,  3. 

-  WHEREBY*—"  WHERE- 

UPON.- 

See  Deculbatiox,  1. 

CONTEMPT. 
See  Cochtt  Cocrt,  3. 


CONTINUANCE  (NOTICE  OF). 
See  Notice  of  Trial. 

CONTRADICTORY    AFFIDA- 
VITS. 

See  Costs  (Suggestion  to  deprive 
Plaintiff  of),  1,  2,  3,  9. 

CONVEYANCE   (TENDER   OF). 

See  Lands  Clauses  Consolidation 
Act  (Reference  under),  2. 

COPIES  OF  DEPOSITIONS. 
See  Depositions  (Copies  of). 

COSTS. 

See  Arbitration,  5,  6,  10,  12,  13. 
Attorney,  2,  3. 
Bankruptcy  Law  Consolida- 
tion Act,  3,  5. 
Clrtiokari,  2. 


County  Court,  4. 

Lands  Clauses  Consolidate 

Act  (Reference  undei),  1, 

2. 
Remotal  (Order  of),  1. 
Tithe     Commutation     Act, 

(Costs      of      Inquisition 

under). 

1.  A  declaration  contained  two 
counts  for  an  inquiry  to  the  rever- 
sion:  the  first  for  damages  to  the 
surface  of  land ;  the  second  for  da- 
mages to  the  foundation  of  a  house 
The  defendant  pleaded,  first,  noi 
guilty  to  both  counts ;  secondly,  nc 
reversion  as  to  both  counts ;  thirdly 
a  justification  to  the  first  count  un- 
der a  mining  lease,  to  which  then 
was  a  replication,  and  a  demurrer, 
on  which  judgment  was  given  for  the 
defendant ;  fourthly,  the  Statute  ol 
Limitations  to  both  counts;  and 
fifthly,  a  plea  to  the  second  count, 
upon  which  the  jury  were,  by  con- 
sent discharged  from  giving  a  ver- 
dict. There  was  also  a  new  assign' 
ment,  and  a  plea  of  not  guilty  to  H. 

On  the  trial  the  verdict  was  on 
not  guilty  as  to  part  of  the  first 
count  for  the  plaintiff,  with  140/ 
contingent  damages ;  as  to  the  re- 
sidue of  the  first  count,  and  as  to  the 
second,  for  the  defendant ;  on  the 
plea  of  no  reversion,  and  as  to  the 
plea  of  the  Statute  of  Limitations  si 
to  both  counts,  for  the  plaintiff;  at 
to  the  new  assignment,  the  verdicl 
was  for  the  defendant. 

Held  first,  that  the  plaintiff  was 
not  entitled  to  the  costs  of  the  trial 
under  the  Statute  of  Gloucester,  ai 
he  could  not  have  judgment  for  the 
damages  assessed.  Secondly,  thai 
he  was  entitled,  under  4  Ann.  c.  16, 
to  his  costs  as  to  the  second  count 
and  that  part  of  the  first  on  whicl 
he  had  succeeded  under  the  issues  oi 
no  reversion  under  the  Statute  oi 
Limitations;  and  that  those  costs 
should  not  be  confined  to  the  men 
costs  of  the  pleadings,  but  should 
include  a  portion  of  the  expenses  oi 
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briefs    and    witnesses.      Howell  v. 
Rodbard,  547 

2.  Where  a  plaintiff  succeeds  upon 
all  the  issues  of  fact,  but  fails  upon 
a  demurrer  going  to  the  whole  cause 
of  action,  he  is  entitled,  under  the 
4  Ann.  c.  16,  s.  5,  to  the  costs  of  the 
issues  of  fact. 

The  declaration  contained  five 
counts,  to  which  the  defendant  plead- 
ed sixteen  pleas.  To  one  of  these, 
which  was  to  the  whole  declaration, 
the  plaintiff  demurred,  and  judgment 
was  given  against  him.  Upon  the 
other  fifteen  pleas  issue  was  joined, 
and  a  verdict  was  found  for  the 
plaintiff  upon  all  the  issues.  Held, 
that  the  plaintiff  was  entitled,  under 
the  Statute  of  Anne,  to  the  costs  of 
those  issues.     Callander  v.  Howard, 

755 

3.  The  plaintiff  succeeded  at  the 
trial  on  a  single  issue,  which  entitled 
him  to  a  verdict,  with  nominal  da- 
mages. The  defendant  succeeded  on 
all  the  other  issues.  On  taxation  of 
costs,  the  Master  allowed  the  de- 
fendant the  costs  of  the  special  jury 
obtained  by  the  plaintiff,  on  the 
ground  that  the  plaintiff  could  not 
have  obtained  a  special  jury  if  the 
issue  on  which  he  succeeded  had 
been  the  only  one  to  be  tried ;  and 
the  fees  paid  to  counsel  with  the 
briefs,  on  the  ground  that  they  were 
moderate,  and  such  as  would  have 
been  allowed,  if  the  issue  on  which 
the  plaintiff  had  succeeded  had  not 
been  to  be  tried.  The  Court  re- 
fused to  order  the  Master  to  review 
his  taxation.  Fazakerley  v.  Roger- 
son,  747 

COSTS  (OF  THE  CAUSE). 
See  Arbitration,  12. 

COSTS  (CERTIFICATE  UNDER 
43  Eliz.  c.  6). 

Where  a  Judge  has  granted  a  cer- 
tificate to  deprive  the  plaintiff  of 
costs  under  the  43  Eliz.  c.  6,  after 
judgment  signed  and  execution  is- 
sued, the  certificate,  although  inope- 


rative, is  not  void  ;  and  the  Court 
will  give  effect  to  it  under  particular 
circumstances,  by  setting  aside  the 
judgment  and  execution,  upon  pay- 
ment of  costs.  Lyons  v.  Hyman,  601 

COSTS  (CERTIFICATE  UNDER 
4  Ann.  c.  16). 

A  Judge  may  grant  a  certificate 
under  the  4  Ann.  c.  16,  s.  5,  upon 
an  ex  parte  application. 

It  is  no  objection  to  such  a  certi- 
ficate that  it  was  granted  after  the 
taxation  had  commenced,  the  plain- 
tiff having  notice  that  his  right  to 
tax  the  costs  was  disputed.  Cobbett 
v.  Sir  G.  Grey  and  Another,     383 

COSTS  (OF  THE  DAY). 

See  Pauper  Plaintiff,  2. 

1.  At  the  trial,  a  variance  being 
discovered,  the  record  was  with- 
drawn, and  leave  to  amend  granted 
under  3  &  4  Wm.  4,  c.  42,  s.  23. 
The  order  was  drawn  up  by  consent, 
and  no  mention  was  made  of  the 
costs.  Held,  that  the  plaintiff,  for 
whose  benefit  the  amendment  was 
made,  must  pay  the  costs  of  the  day. 
Skinner  v.  The  London,  Brighton, 
and  South  Coast  Railway  Company, 

189 

2.  The  plaintiff  having  entered 
his  cause  for  trial  at  the  assizes,  it 
was  called  on  the  first  day  as  unde- 
fended. Plaintiff's  witness,  a  clerk 
of  defendant,  being  absent,  the  plain- 
tiff asked  that  he  should  be  called  on 
his  subpoena,  which  was  done,  but  he 
did  not  appear.  The  plaintiff  then 
withdrew  the  record,  on  the  repre- 
sentation of  the  Judge's  clerk  that  it 
might  be  re-entered  before  twelve 
o'clock.  He  accordingly  offered  to 
re-enter  it  before  that  time,  but  the 
defendant  had,  in  the  mean  time,  en- 
tered a  ne  recipiatur,  and  the  Judge 
held  that  the  record  could  not  be 
entered,  it  being  after  ten  o'clock. 
The  plaintiff  offered  either  to  try 
then,  or  that  the  cause  should  stand 
last  on  the  list,   if  the  defendant 
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would  consent ;   but  the  defendant 
refused  to  do  so. 

The  defendant  having  moved  for 
the  costs  of  the  day,  Held,  that  he 
was  not  entitled  to  them,  it  being  by 
his  own  default  that  the  cause  was 
not  tried.     Pope  v.  Fleming,       272 

COSTS  (SECURITY  FOR). 

1.  The  Court  required  a  plaintiff 
who  had  taken  the  benefit  of  the  In- 
solvent Act,  and  who  sued  as  trustee 
for  one  also  in  insolvent  circum- 
stances, to  give  further  security  for 
costs,  than  that  of  the  person  for 
whose  benefit  he  sued.  Mais  v. 
McNamara,  296 

2.  A  Judge's  order,  directing 
44  that  the  plaintiff  do  forthwith  give 
security  for  costs,  no  stay  of  pro- 
ceedings in  the  mean  time,  the  plain- 
tiff's attorney  hereby  undertaking 
to  find  such  security,"  does  not  bind 
the  plaintiff  or  his  attorney  to  give 
security,  unless  he  proceed  with  the 
action. 

A  rule,  therefore,  for  an  attach- 
ment against  the  attorney  for  not 
giving  security,  was  discharged, 
where  it  appeared  that  no  step  had 
been  taken  in  the  action.  Hill  v. 
Fletcher,  518 

COSTS,  SUGGESTION  TO  DE- 
PRIVE PLAINTIFF  OF 
(FORM  OF  RULE). 

1.  A  rule  nisi  to  enter  a  sugges- 
tion to  deprive  plaintiff  of  costs  under 
the  County  Courts'  Act,  stated  as 
the  ground  for  the  suggestion,  that 
the  verdict  found  for  the  plaintiff 
was  for  a  sum  less  than  20/.,  and  for 
which  a  plaint  might  have  been  en- 
tered in  the  County  Court.  Whether 
such  a  rule  be  bad  on  the  face  of  it 
where  the  action  is  in  tort,  qucere. 
Hand\.  Daniels,  V2Q 

COSTS  (SUGGESTION  TO  DE- 
PRIVE PLAINTIFF  OF). 

See  Stay  of  Proceedings. 
\.  Where  upon  a  motion  to  enter 


a  suggestion  to  deprive  a  plaintiff  c 
costs,  under  the  Connty  Courts'  Ac 
(9  &  10  Vict.  c.  95),  the  fact  relies 
upon  by  the  defendant  as  bringinj 
the  case  within  the  129th  section,  is 
that  the  plaintiff  and  the  defendan 
reside  within  twenty  miles  of  eacl 
other,  which  is  contradicted  by  th< 
affidavits  on  the  part  of  the  plaintiff 
|  the  Court  will,  nevertheless,  permi 
the  suggestion  to  be  entered,  as  the 
plaintiff  is  not  concluded  by  it,  but 
may  traverse  and  try  the  fact.  Nol 
loth  v.  Crook,  37 

2.  Where  on  a  motion  to  enter  a 
suggestion  under  the  County  Courts1 
Act,  to  deprive  the  plaintiff  of  costs, 
on  the  ground  that  the  place  where 
the  contract  was  entered  into,  was 
within  the  jurisdiction  of  a  County 
Court  within  which  the  defendant 
resided,  the  defendant  alone  swore 
to  a  conversation,  in  the  course  oi 
which  he  alleged  the  contract  to 
have  been  made,  without  shewing 
that  any  other  person  was  present 
who  could  depose  to  the  fact ;  and 
the  plaintiff  denied  the  contract 
having  been  then  made,  and  alleged 
that  it  was  entered  into  at  a  different 
time  and  place :  the  Court  refused 
to  permit  a  suggestion  to  be  entered. 
Caterer  v.  Dean,  38 

3.  On  a  motion  to  enter  a  sug- 
gestion to  deprive  the  plaintiff  of 
costs,  under  the  County  Courts'  Act 
(9  fc  10  Vict.  c.  95,  s.  129),  the 
defendant's  affidavit  stated  that  the 
plaintiff  recovered  in  an  action  of 
debt  for  money  leut,  and  on  an 
account  stated,  "a  verdict  for  10/., 
and  no  more,  on  an  I.  O.  U.,M  "  and 
that  the  cause  of  action  wholly  arose" 
within  the  jurisdiction  of  the  County 
Court  within  which  the  defendant 
dwelt. 

The  affidavits  in  answer  were 
made  by  the  plaintiff  and  his  wife, 
and  stated  that  the  verdict  was  re- 
covered "in  respect  of  an  item  of 
1 0/.  for  money  lent,"  and  they  shewed 
that  the  sum  of  10/.  had  been  lent  to 
the  defendant  out  of  the  jurisdictiou: 
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Held,  that  the  suggestion  must  be 
entered,  as  it  was  quite  consistent 
with  the  plaintiff's  affidavits  that  the 
I.  O.  U.,  which  was  a  material  part 
of  the  cause  of  action,  and  which  for 
aught  that  appeared  was  the  plaintiff's 
sole  evidence,  was  given  within  the 
jurisdiction,  although  the  money  was 
lent  out  of  it.     Mills  v.  Best,         43 

4.  On  a  motion  to  enter  a  sug- 
gestion to  deprive  the  plaintiff  of 
costs  under  the  County  Courts'  Act 
(9  &  10  Vict.  c.  95),  where  the 
action  was  brought  by  an  adminis- 
tratrix for  a  debt  due  to  the  intestate, 
it  is  not  necessary  that  the  affidavit 
in  support  of  the  motion  should 
negative  that  the  intestate,  as  well 
as  the  administratrix,  was  an  officer 
of  the  County  Court. 

Where  the  plaintiff  has  signed 
judgment  in  the  book  in  the  Master's 
office,  but  has  not  proceeded  to  com- 
plete it  by  taxing  his  costs,  the 
defendant  is  not  bound  to  move  to 
set  aside  the  judgment,  before  apply- 
ing to  the  Court  for  leave  to  enter  a 
suggestion  to  deprive  the  plain ttff  of 
costs  under  the  County  Courts'  Act. 
Bobieson,  Administratrix,  SfC.  v. 
Bees,  69 

5.  A  cause  was  tried  by  the  under- 
sheriff  on  the  7th  of  June,  when  the 
plaintiff  obtained  a  verdict  for  less 
than  20/.  On  the  I  lth  of  June, 
judgment  was  regularly  signed,  costs 
taxed,  and  a  fi.  fa.  sued  out,  which 
was  executed  shortly  afterwards. 
On  the  same  11th  of  June,  the 
defendant  obtained  a  rule  nisi  to 
enter  a  suggestion  to  deprive  the 
plaintiff  of  costs,  which  was  made 
absolute  in  the  Michaelmas  Term 
following.  Upon  the  motion  of  the 
defendant,  in  Hilary  Term,  1850, 
the  Court  set  aside  the  judgment 
and  subsequent  proceedings.  Bead 
v.  Blayney,  106 

6.  A  person  who  is  not  shewn  to 
be  connected  with,  or  to  have  any 
means  of  knowledge  concerning  a 
cause,  may  make  an  affidavit  for  a 
rule  to  enter  a  suggestion  to  deprive 


the  plaintiff  of  costs.    Walker  v.  Fur- 
nell,  127 

7.  The  Court  refused  to  permit  a 
suggestion  to  be  entered  under  the 
9  &  10  Vict.  c.  95,  s.  129,  on  an  affi- 
davit which  stated  that  at  the  time 
the  action  was  brought,  the  defendant 
carried  on  his  business  within  the 
jurisdiction  of  the  Southwark  County 
Court ;  and  that  the  plaintiff  did  not 
dwell  more  than  twenty  miles  from 
the  defendant ;  but  dwelt  within 
twenty  miles  of  the  defendant ;  on 
the  ground  that  it  did  not  shew  dis- 
tinctly that  the  defendant  dwelt 
within  twenty  miles  from  where  the 
plaintiff  dwelt.  Duck  v.  Barton,  201 

8.  The  affidavit  in  support  of  a 
suggestion  to  deprive  the  plaintiff  of 
costs  under  the  County  Courts'  Act, 
was  made  by  a  party  of  the  same 
Christian  and  surname  as  the  de- 
fendant, and  stated  the  necessary 
facts  to  bring  the  case  within  the 
1 28th  section ;  but  it  no  where  ex- 
pressly stated  that  the  deponent  was 
the  defendant  in  the  action :  Held 
sufficient,  if  a  person  of  ordinary 
sense,  reading  it  candidly,  could  not 
doubt  that  they  were  one  and  the 
same  person. 

The  affidavit  in  support  of  a  sug- 
gestion stated  "that  the  residence 
of  this  deponent  was  at  the  com- 
mencement of  this  suit,  and  still  is, 
within  the  jurisdiction  of  the  said 
County  Court,  that  no  officer  of  the 
said  County  Court  was  or  is  a  party  to 
this  action  :"  Held  a  sufficient  aver- 
ment that  no  officer  was  a  party,  at 
the  time  of  the  commencement  of 
the  action.  Nind  and  Another  v. 
William  Jones,  275 

9.  In  an  affidavit  on  which  is 
grounded  a  motion  to  enter  a  sug- 
gestion to  deprive  the  plaintiff  of 
costs  under  the  County  Courts'  Act, 
it  is  sufficient  to  state  that  the  "  cause 
of  action  "  arose  within  the  jurisdic- 
tion, without  stating  specificially  what 
constitutes  the  cause  of  action. 

Where  the  affidavits  are  contra- 
dictory as  to  the  fact  of  the  cause  of 
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action  having  arisen  within  the  juris- 
diction, the  Court  will  not  entertain 
the  question  on  motion,  but  will  leave 
the  parties  to  go  to  trial  upon  the 
suggestion.     Broad  v.  Carey,      319 

10.  Where  the  plaintiff  took  out 
a  summons  to  try  the  cause  before 
the  sheriff,  which  the  defendant  op- 
posed, and  an  order  was  made  dis- 
missing the  summons,  upon  the  de- 
fendant's consenting  that  in  the  event 
of  the  plaintiff  obtaining  a  verdict, 
his  costs  should  be  taxed  upon  the 
higher  scale;  and  a  verdict  passed 
for  the  plaintiff  for  less  than  20/. : 
Held,  that  this  Court  would  not  per- 
mit the  defendant  to  enter  a  sugges- 
tion to  deprive  the  plaintiff  of  costs, 
under  the  County  Courts'  Act  (9  & 
10  Vict  c.  95,  s.  129).  Gosling  v. 
Conder,  the  Younger,  320 

11.  Assumpsit  against  the  drawer 
of  a  bill  of  exchange,  to  which  the 
only  plea  was  a  traverse  of  the  draw- 
ing. On  motion  to  enter  a  sugges- 
tion to  deprive  the  plaintiff  of  costs 
under  the  County  Courts'  Act,  Held, 
that  notice  of  dishonour  having  been 
given  by  the  plaintiff  within  the  juris- 
diction of  a  County  Court,  the  cause 
of  action  "  in  a  material  point"  arose 
within  that  jurisdiction. 

On  a  motion  to  enter  a  suggestion 
to  deprive  a  plaintiff  of  costs  under 
the  County  Courts*  Act,  on  the 
ground  that  the  cause  of  action  arose, 
in  a  material  point,  within  the  juris- 
diction of  a  County  Court  within 
which  the  defendant  dwells,  it  is  im- 
material whether  the  plaintiff  knows 
that  fact  or  not.  Heath  v.  Long,  333 

12.  An  affidavit  in  support  of  a 
rule  for  entering  a  suggestion  to  de- 
prive the  plaintiff  of  costs  under  the 
9  &  10  Vict.  c.  95,  stated  that  plain- 
tiff dwelt  and  still  dwells  in  K.  Street, 
within  twenty  miles  of  defendant, 
who  dwelt  and  still  dwells  in  P. 
Street. 

Held  insufficient,  for  not  shew- 
ing that  the  residences  were  within 
twenty  miles  of  each  other.  Kirby 
v.  Hickson,  364 


13.  Where  au  action  had  beet 
brought  in  a  superior  Court  against 
husband  and  wife  to  recover  a  sum 
under  20/.,  for  money  paid  for  the 
wife  before  marriage,  on  an  applica- 
tion to  deprive  the  plaintiff  of  costs 
under  the  County  Courts'  Act,  ao 
affidavit,  stating  only  that  the  hus- 
band resided  within  the  jurisdiction 
of  the  County  Court  at  the  time  of 
the  action  being  brought,  was  held 
insufficient.  Parry  v.  Davie*  and 
Wife,  379 

14.  A  clerk  in  the  Privy  Council 
Office,  whose  duties  are  performed 
at  that  office,  does  not  "  carry  on  hia 
business"  there,  within  sect.  60  ol 
the  County  Courts'  Act,  (9  &  1G 
Vict.  c.  95).  Glennie  v.  Delmar,  402 

1 5.  The  affidavit  in  support  of  s 
rule  for  a  suggestion  to  deprive  plain- 
tiff of  costs  under  the  County  Courts1 
Act,  stated,  that  at  the  time  of  the 
commencement  of  the  action,  plain- 
tiff dwelt  at  A.,  within  one  mile  oi 
B.,  the  residence  of  defendant ;  Hda 
insufficient,  because  it  did  not  shew 
that  the  place  described  as  the  de- 
fendant's residence  was  las  residence 
at  the  time  of  the  commencement  ol 
the  action. 

Where  the  Court  discharge  such 
a  rule  by  reason  of  the  insufficiency 
of  the  affidavit  in  support  of  it,  the 
defendant  will  not  be  permitted  tc 
renew  his  application.  Hand  v. 
Daniels,  420 

16.  An  affidavit  in  support  of  a 
suggestion  under  the  County  Courts1 
Act,  to  deprive  the  plaintiff  of  costs, 
simply  stated  that  the  action  was 
"  founded  on  contract ;"  that  "  the 
debt  claimed  herein"  was  less  than 
20/. ;  and  that  "  the  cause  of  action 
did  arise  in  a  material  point  within 
the  jurisdiction"  of  the  County  Court 
It  contained  the  other  usual  state- 
ments necessary  to  bring  the  case 
within  the  129th  section :  Held  suf- 
ficient to  entitle  the  defendant  to 
enter  a  suggestion,  the  plaintiff  mak- 
ing no  affidavit  in  answer.  Montgo- 
mery and  Another  v.  Broggreff,  507 
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17.  A  verdict  having  been  re- 
covered at  the  Spring  assizes  for  a 
came  of  action  which  might  have 
been  the  subject  of  a  plaint  in  a 
County  Court,  the  plaintiff  signed 
judgment  on  the  25th  of  April  for 
the  amonnt  of  the  verdict,  leaving  a 
blank  for  costs.  On  the  6th  of 
June,  notice  to  tax  the  costs  was 
served  on  the  defendant,  and  on  the 
following  day  the  costs  were  taxed, 
final  judgment  signed,  and  execution 
issued.  On  the  10th  of  June,  the 
defendant  obtained  a  rule  nisi  to  set 
aside  the  judgment  and  execution 
(if  any),  and  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs  under 
the  County  Courts9  Act :  Held,  that 
the  motion  to  enter  the  suggestion 
was  not  too  late,  but  would  only  be 
granted  upon  payment  of  the  cost  of 
signing  the  judgment  and  issuing  the 
execution.     Bugg  v.  Scott,         538 

18.  An  affidavit  to  enter  a  sug- 
gestion to  deprive  the  plaintiff  of 
costs,  under  the  County  Courts*  Act, 
(9  &  10  Vict  c.  95,  s.  129),  which 
states,  that  the  plaintiff,  at  the  com- 
mencement of  the  action,  did  not 
dwell  more  than  twenty  miles  "  from 
the  defendant,"  is  bad,  for  not  saying 
" from  the  defendant's  residence" 

Such  an  affidavit  should  follow  the 
intention,  and  not  the  words  of  the 
act.     Room  v.  Cottam,  729 

19.  Where  a  debt  or  demand  ex- 
ceeding 20/.  is  sued  for  in  a  superior 
Court,  and  is  reduced  below  that 
sum  by  payments,  the  defendant  is 
entitled  to  enter  a  suggestion  to  de- 
prive the  plaintiff  of  costs,  under  the 
Connty  Courts'  Act,  9  &  10  Vict.  c. 
95,  s.  129.     Turner  v.  Barry,   744 

COUNSEL,  (FEES  TO). 
See  Costs,  3. 

COUNT. 

See  Misjoinder. 

COUNTY  COURT. 
Set  Attorney,  2,  3. 


See  Certiorari,  1. 

Costs  (Suggestion  to  dfprive 

Plaintiff  of). 
Prohibition. 

1.  A  warrant  of  commitment  made 
under  the  99th  and  102nd  sections  of 
the  County  Courts'  Act  (9  &  10  Vict, 
c.  95),  stated  that  the  party  was  ex- 
amined, and  that  he  "  did  not  at- 
tend" at  the  Court  at  the  appointed 
time,  "  or  allege  any  sufficient  excuse 
for  not  attending;"  and  that  it  ap- 
peared to  the  Court  that  he  had  ob- 
tained credit  from  the  plaintiff  under 
false  pretences ;"  and  "  had  made  a 
gift,  delivery,  or  transfer  of  property, 
with  intent  to  defraud  his  creditors ;" 
and  required  the  gaoler  to  keep  him 
in  prison  "  for  the  term  of  forty  days 
from  the  arrest  under  this  warrant, 
or  until  be  shall  be  sooner  discharged 
by  due  course  of  law."  Held,  on  mo- 
tion for  a  habeas  corpus,  that  the 
warrant  of  commitment  being  partly 
in  the  nature  of  a  civil  proceeding, 
was  not  bad  for  not  stating  that  the 
examination  was  "  upon  oath,"  or  for 
shewing  two  offences ;  or  for  uncer- 
tainty in  the  description  of  the  of- 
fence; or  for  requiring  him  to  be 
kept  in  prison  for  forty  days,  or  until 
he  should  be  sooner  discharged  by 
due  course  of  law. 

On  the  11  th  of  January,  1849,  a 
judgment  was  recovered  against  a 
party  in  the  County  Court  for  a  debt 
which  he  was  ordered  to  pay  forth- 
with. On  the  12th  of  the  same 
month  he  was  arrested  for  debt,  and 
on  the  15th  he  petitioned  the  Insol- 
vent Court.  On  the  17th  a  vesting 
order  was  made,  and  he  filed  his 
schedule,  in  which  the  debt  recovered 
by  the  plaintiff  in  the  County  Court 
was  inserted.  On  the  18th,  the 
judgment  debt  not  then  having  been 
paid,  the  County  Court  made  an 
order  for  his  commitment  under  the 
99th  section  of  the  County  Courts' 
Act.  On  the  2nd  of  April,  the  In- 
solvent Court  ordered  his  discharge 
as  to  all  debts  existing  on  the  17th 
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of  January,  and  inserted  in  his  sche- 
dule. On  the  11th  of  January,  1850, 
a  warrant  of  commitment,  founded 
on  the  order  of  the  County  Court  of 
the  18th  of  January,  1849,  was  issued, 
under  which  he  was  taken  unto  cus- 
tody. Semble,  that  the  discharge  by 
the  Insolvent  Court  freed  the  de- 
fendant from  all  liability  in  respect 
of  the  debt  recovered  by  the  judg- 
ment of  the  County  Court.  Qtutre, 
whether  the  defendant  was  not  bound 
to  apply  to  the  Judge  of  the  County 
Court  in  the  first  instance  for  his  dis- 
charge? Ex  parte  Pardy,  16 

2.  A  warrant  of  commitment  under 
the  99th  and  1 02nd  sections  of  the 
County  Courts'  Act, — following  sub- 
stantially the  form  settled  by  the 
Judges, — stated  that  the  plaintiff  had 
recovered  judgment  in  the  County 
Court ;  that  the  defendant  personally 
appeared  to  the  said  summons,  and 
neglected  to  pay ;  that  he  was  then 
and  there  examined  touching  his 
estate ;  that  the  Judge  found  that  he 
had  obtained  credit  under  false  pre- 
tences, and  had  made  a  gift,  delivery, 
or  transfer  of  his  property,  with  in- 
tent to  defraud  his  creditors;  that 
the  defendant  asked  for  an  adjourn- 
ment, which  was  granted ;  that  he 
did  not  appear  upon  the  day  of  ad- 
journment, and  that  the  Judge  then 
found  that  he  had  obtained  credit, 
&c,  (as  on  the  first  occasion),  and 
ordered  him  to  be  committed  for 
forty  days. 

The  order  of  commitment,  which 
was  brought  up,  stated  the  offence  in 
the  same  way  as  in  the  warrant. 

Held,  first,  that  the  personal  ap- 
pearance "  to  the  said  summons" 
referred  to  the  appearance  at  the 
hearing ; 

And  secondly,  that  the  order  and 
warrant  were  not  bad  for  stating  the 
offence  in  the  disjunctive.  Ex  parte 
Pardy,  118 

3.  To  a  declaration  for  trespass 
and  false  imprisonment  against  the 
high  bailiff  of  a  County  Court  and 
the  governor  of  the  gaol,  the  defend- 


ants justified  under  a  warrant  under 
the  seal  of  the  County  Court,  and 
directed  to  them,  whereby,  after  re- 
citing that  the  plaintiff  had  wilfully 
insulted  the  Judge  during  his  sitting, 
and  that  thereupon  the  Judge  had 
ordered  the  plaintiff  to  be  taken  into 
custody  and  detained  until  the  rising 
of  the  Court,  it  "  therefore"  required 
the  defendants  to  arrest  the  plaintiff, 
and  imprison  him  for  seven  days. 

Held,  First,  that  the  warrant  was 
not  bad  for  uncertainty  in  specifying 
the  cause  of  commitment ; 

Secondly,  nor  for  omitting  to  de- 
scribe the  nature  of  the  insult.    And 

Thirdly,  that  the  recital  the  plain- 
tiff had  insulted  the  Judge  was  a  suf- 
ficient adjudication  of  the  offence. 

Semble,  that  the  County  Courts 
although  Courts  of  record,  are  in- 
ferior Courts.  Levy  v.  Moylan  and 
Others,  307 

4.  Whether  the  County  Courts 
have  jurisdiction  in  cases  of  detinue, 
queer e. 

If  they  have,  whether  they  can, 
like  the  superior  Courts,  award  a 
delivery  of  the  chattel  and  a  dis- 
tringas to  seize  the  lands  of  the  de- 
fendant, or  whether  they  can  only  give 
damages  for  the  detention,  quctre. 

If  they  can  only  give  damages, 
whether  the  plaintiff  in  an  action  of 
detinue  in  the  superior  Courts  ob- 
taining a  verdict  for  less  than  5/., 
can  be  deprived  of  his  costs  under 
the  County  Courts'  Act,  quaere.  Hand 
v.  Daniels,  420 

o.  Where  some  items  of  an  ac- 
count are  for  goods  sold,  and  others 
for  money  lent,  the  plaintiff  may  bring 
two  separate  plaints  in  the  County 
Court ;  the  items  being  of  a  different 
character,  and  not  constituting  one 
"  cause  of  action,"  within  the  mean- 
ing of  the  9  &  10  Vict.  c.  95,  s.  63. 
In  the  matter  of  Brunskill  v.  Powell, 

550 

See  tit.  "  Prohibition,"  (4). 

6.  To  a  declaration  in  debt  the 
defendant  pleaded,  by  way  of  estop- 
pel, that  he,  the  defendant,  had  sued 
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the  plaintiff  in  the  County  Court  fur 
a  debt,  and  the  plaintiff  had  then  at- 
tempted to  establish  as  a  set-off,  the 
claim  for  which  be  now  sued,  and 
that  judgment  was  given  against  the 
now  plaintiff  as  to  that  set-off.  The 
plaintiff  replied  that  he  had  not  given 
any  notice  of  bis  intention  to  rely  on 
the  set-off,  in  accordance  with  sect, 
76  of  the  County  Courts'  Act,  9  &  10 
Vict.  c.  95,  and  rule  17,  and  that 
defendant  did  not  consent  to  his  set- 
ting off  the  debt. 

mid,  on  demurrer,  that  the  re- 
plication was  a  good  auswer  to  the 
plea  of  estoppel,  since  it  shewed  that 
there  bad  been  no  decision  in  the 
County  Court  by  which  the  plaintiff 
was  concluded.  Stanton  v.  Stylet,  575 

7  An  order  of  the  Judge  of  a 
County  Court,  made  upon  a  summons 
after  judgment,  under  the  9  &  10 
Vict.  c.  95,  a.  99,  ordering  that  the 
defendant  shall  pay  an  instalment  of 
a  judgment  debt  upon  a  future  day, 
or,  in  default,  be  committed,  is  in- 
valid. Ablet/  v.  Dale,  626 

8.  It  is  no  objection  to  a  warrant 
upon  an  order  of  commitment  made 
by  a  County  Court  Judge  under  the 
98th  section  of  the  9  &  10  Vict.  c.  95, 
that  the  warrant  was  not  issued  until, 
six  months  after  the  date  of  the  order, 
»]  though  tt  does  not  appear  that  any 
previous  warrant  has  been  issued, 
Ex  pane  O'Neill,  787 

COURT  (INFERIOR). 
See  County  Court. 

Rule  of  Court  (Making  Order 

OF  Interior  Court). 

COVENANT. 

See  Declaration,  8. 

Plea,  7. 

CREDITOR  (JUDGMENT). 

See  Bankruptcy  Law  Consoli- 

CREDITORS  (ARRANGEMENT 
WITH). 
See  Bankruptcy  Law  Consoli- 
dation Act,  8. 
Plea,  4. 


DAMAGES. 
See    Arrest,    Judge's  Order  to, 
(under  1  &2  Vict.  c.  110). 
Bankruptcy  Law  Consoli- 
dation Act,  5. 
Esc  a  ps. 

DATE. 
See  County  Court,  8. 


DATE  OF  WRIT  OF  SUM- 
MONS (EVIDENCE  OF). 

Upon  an  application  by  the  de- 
fendant under  the  12  &  13  Vict, 
c.  106,  s.  86,  for  his  costs,  the  date' 
of  the  commencement  of  the  action 
is  sufficiently  shewn  by  the  state- 
ment of  the  writ  of  summons  in  the 
issue  delivered  by  the  plaintiff,  with- 
out any  express  averment  to  that 
effect  upon  the  affidavits.  Deere  v. 
Kirkhouse,  783 

DE  INJURIA. 
See   Plea,  2. 

Replication,  I. 

"DE  PR-EMISSIS.- 
See  Arbitration,  1 1 . 

DEATH. 

See  Practice,  5. 


Where  one  of  several  co-plaintiff's 
dies,  the  surviving  plaintiffs  must,  if 
they  desire  to  bring  that  fact  to  the 
knowledge  of  the  Court  in  any  pro- 
ceeding id  the  cause,  enter  a  sug- 
gestion of  it  upon  the  roll. 

Where,  therefore,  the  defendant 
obtained  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  the  Court  refused 
to  discharge  it,  except  upon  the 
usual  peremptory  undertaking  to  try ; 
notwithstanding  the   production  of 
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an  affidavit  stating  the  death  of  one 
of  the  plaintiffs  subsequently  to  the 
delivery  of  the  declaration. 

That  affidavit  was  intituled  in  the 
names  of  all  the  plaintiffs,  both  de- 
ceased and  surviving.  Semble,  per 
Maule,  J.,  that  it  was  wrongly  in- 
tituled. Larchin  and  Others  v. 
Buckle,  740 

DEBT. 

See  Bankruptcy  Law  Consoli- 
dation Act,  5. 

Debt  lies  against  the  drawer  of  a 
banker's  cheque  by  the  payee  to 
whom  it  has  been  delivered  by  the 
drawer. 

A  declaration  stating  that  the  de- 
fendant was  summoned  to  answer 
the  plaintiff  in  an  action  of  debt, 
contained  a  count  on  a  cheque  al- 
leging that  the  defendant,  in  consi- 
deration of  the  premises,  promised 
the  plaintiff  to  pay  him  the  amount 
of  the  said  draft  or  order  on  request, 
and  contained  also  counts  for  goods 
sold  and  delivered,  and  on  an  ac- 
count stated.  The  declaration  con* 
eluded  with  the  general  breach, 
"  Whereby  and  by  reason  of  the 
non-payment  of  the  said  several 
moneys,  an  action  hath  accrued," 
&c.  On  motion  in  arrest  of  judg- 
ment, Held,  a  good  declaration  in 
debt,  as  the  allegation  of  a  promise 
to  pay  the  cheque  might  be  rejected 
as  surplusage.  Simkins  v.  Pothecary, 

249 

DEBT  (OF  PETITIONING 
CREDITOR). 

See  Bankruptcy  Law  Consoli- 
dation Act,  4. 

DECLARATION. 
See  Debt. 

Ferry  (Case  for  Disturbance 

of). 
Judgment   in  Debt  on  Bond 

(where  several  Issues). 
Misjoinder. 
Plea,  6. 
Usury. 

1.  A  declaration  in  case  by  a  re- 


versioner, after  stating  that  he  had 
a  right  of  way,  for  the  tenants  of  his 
close,  over  the  close  of  the  defend- 
ant, averred  that  the  defendant 
wrongfully  "  locked,  chained,  shot 
and  fastened"  a  gate  across  the 
way,  "  by  means  of  which  said  pre- 
mises*' the  plaintiff  was  injured. 

Held,  upon  motion  in  arrest  of 
judgment,  that  the  declaration  dis- 
closed a  good  cause  of  action. 

Held  also,  that  the  allegation  that 
"by  means  of  the  premises  the 
plaintiff  was  injured,  was  a  substan- 
tive allegation  of  fact,  and  not  an 
inference  of  law  resulting  from  facts 
antecedently  stated. 

A  matter  of  fact  may  be  well  stated 
by  an  averment  commencing  with 
the  term  "whereby"  or  •'where- 
upon."   KidgeUv.  Moor,  131 

2.  The  form  of  declaration  given 
by  sect.  26  of  8  &  9  Vict  c.  16,  (the 
Companies  Clauses  Consolidation 
Act),  is  not  applicable  to  an  action 
against  the  executors  of  a  share- 
holder for  calls  made  during  his 
lifetime.  The  Birkenhead,  Lanca- 
shire  and  Cheshire  Junction  Railway 
Company  v.  Coiesworth  and  Others, 

244 

3.  In  debt  for  railway  calls,  the 
declaration  stated  "  that  the  defend- 
ant, at  the  time  of  the  making  of  the 
calls,  was  and  still  is,  the  holder  of 
divers,  to  wit,  thirty-nine  shares  in 
the  said  company,  and  before  the 
commencement  of  this  suit,  to  wit, 
&c.,  was  and  still  is,  indebted  to  the 
said  company,  &c  Held,  on  special 
demurrer,  that  the  declaration  was 
good,  although  it  did  not  follow  the 
form  given  by  sect.  26  of  the  Com- 
panies Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  16,  which  enacts,  that 
it  "shall  be  sufficient"  "to  declare 
that  defendant  is  the  holder,"  &c., 
"  and  is  indebted,"  &c. ; — all  except 
what  is  required  by  the  statute  being 
only  surplusage.  The  East  Lanca- 
shire Railway  Company  v.  Croxton, 

298 

4.  In  an  action  on  the  case  for 
maliciously  suing  out  a  capias,  and 
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causing  the  plaintiff  to  be  arrested 
under  1    &  2  Vict,  c    110,  an  alle- 
gation   that   the   defendant   falsely, 
maliciously,  and   unjustly  procured 
an  order  from  a  Judge,  by  falsely 
maliciously  representing  to  the  Judge 
that  the  plaintiff  was  justly    and 
truly  indebted  to  the  defendant  in  the 
sum  of  fyc,  by  means  of  a  certain 
false  affidavit  then  shewn  and  ut- 
tered by  the   defendant  before  the 
Judge,  is  good  on  special  demurrer ; 
and  the  declaration  need  not  set  out 
the  false   statement    or  charge   by 
which   the  Judge    was   induced   to 
make  the  order ;  nor  need  it  allege 
that  the    facts    on   which   the   de- 
fendant relied  in  his  statement  be- 
fore  the  Judge,  were   false  to   his 
knowledge,  or  that  he  had  not  rea- 
sonable or  probable  cause  to  suppose 
them  to  be.     Ross  v.  Norman,   409 
5.  A  bond  was  conditioned  to  be 
void  if  A.  B.,  a  poor  rate  collector, 
should,  when  requested  by  the  guar- 
dians, pay  to  such  banker,  or  other 
person   as  they  should  appoint,  all 
sums  which  he  should  collect  when 
they  amounted  to  20/. ;  or  if,  in  the 
event  of  his  not  paying  according  to 
the  direction  of  the  guardians,  either 
of  his  sureties  should,  within  twenty- 
one  days  after  notice,  pay  any  sums 
which  he  should  not  have  paid  accord- 
ing to  such  direction. 

A  declaration  upon  the  bond 
against  one  of  the  sureties  averred 
that  A.  B.,  after  the  bond,  and  be- 
fore being  directed  to  pay,  collected 
by  virtue  of  his  office  sums  amount- 
ing to  a  large  sum,  to  wit,  470/. ; 
and  that  although  a  reasonable  time 
for  payment  had  elapsed  before  ac- 
tion, and  before  the  twenty-one  days' 
notice  to  the  sureties,  yet  he  made 
default.  It  then  assigned  two  breach- 
es, the  first  of  which  was  non-pay- 
ment by  the  defendant  twenty-one 
days  after  notice  of  the  default  of 
A.  B. ;  and  the  second,  that  while 
A.  B.  was  collector  he  received  divers 
sums,  amounting,  to  wit,  to  500/.,  in 
respect  of  rates,  and  the  same  re- 


mained in  his  hands,  and  although  a 
reasonable  time  had  elapsed,  he  had 
not  paid  the  same,  though  often  re- 
quested, to  the  guardians  or  their 
treasurer,  or  any  person  appointed 
by  them  to  receive  the  same. 

Hela\  upon  special  demurrer,  first, . 
that  the  declaration  was  not  bad  for 
omitting  to  aver  that  legal  rates  were 
made  and  delivered  to  A.  B.,  or  to 
set  forth  the  names  of  the  persons 
from  whom  they  were  collected;  and, 
secondly,  that  the  second  breach  was 
not  a  good  breach  of  either  branch 
of  the  condition.  Kingsford  v.  Dut- 
ton,  479 

6.  The  writ  was  dated  the  23rd 
of  August.  The  declaration — after 
stating  that  defendant  had  agreed, 
on  the  17th  of  July,  to  appear  and 
perform  for  three  months  as  an 
equestrian  on  the  stage  and  in  the 
ring,  in  all  performances  to  be  pro- 
duced at  A.  or  elsewhere  under  the 
direction  of  plaintiff,  in  such  parts  as 
plaintiff  should  require,  and  should 
attend  rehearsals  when  required — 
alleged,  that  although  plaintiff  had 
an  establishment  at  P.  under  his 
direction  for  equestrian  perform- 
ances, and  although  during  the 
subsistence  of  the  said  agreement, 
and  before  the  expiration  of  the 
three  months,  to  wit,  &c,  plaintiff 
gave  defendant  notice  that  he  re- 
quired him  to  join  plaintiff's  esta- 
blishment for  the  purpose  of  appear- 
ing and  performing  in  the  perform- 
ances to  be  produced  at  the  said 
establishment  under  the  direction  of 
plaintiff;  and  although  a  reasonable 
time  had  elapsed  from  the  giving  of 
such  notice  to  the  commencement  of 
the  suit,  defendant  did  not  nor  would 
join  the  said  establishment  at  P.,  nor 
appear  or  perform  in  the  perform- 
ances to  be  produced. 

Held,  upon  special  demurrer,  that 
as  plaintiff's  establishment  at  P.  was 
alleged  to  be  "for  equestrian  per- 
formances," it  sufficiently  appeared 
that  the  notice  given  to  join  plain- 
tiff's establishment  was  a  notice  to 
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perform  "  on  the  stage  and  in  the 
ring." 

Held  also,  that  the  declaration 
averred  a  good  breach  of  the  pro- 
mise laid — the  promise  to  perform  as 
an  equestrian  on  the  stage  and  in 
the  ring,  and  to  attend  rehearsals 
when  required  by  the  plaintiff,  in- 
volving an  engagement  so  to  join  an 
establishment  of  plaintiff  for  eques- 
trian performance,  as  to  be  ready  to 
accomplish  the  objects  of  the  requi- 
sition. 

Held  also,  that  it  sufficiently  ap- 
peared— from  the  date  of  the  writ, 
and  from  the  averment  that  a  rea- 
sonable time  had  elapsed  from  the 
giving  of  the  notice  to  the  commence- 
ment of  the  suit,— that  a  reasonable 
time  had  elapsed  after  the  notice  and 
before  the  expiration  of  the  three 
months.     Ratty  v.  MeliUo,  57 1 

7.  Semble,  that  in  debt  against 
the  sheriff  under  29  Eliz.  c.  4,  to 
recover  treble  damages  for  taking 
greater  fees  than  are  allowed  by 
that  act  on  several  different  writs  of 
fi.  fa.,  it  is  not  sufficient  to  allege 
generally   that  the  defendant   took 

/.,  being  a  larger  sum,  &c. ;  but 

the  declaration  should  state  what  he 
ought  to  have  taken,  and  what  was 
the  excess,  on  each  writ.  Berton  v. 
Lawrence  and  Others,  668 

8.  By  a  deed  executed  by  de- 
fendants, W.  T.,  a  bailiff,  and  two 
sureties  to  plaintiff,  the  sheriff,  the 
defendants  covenanted  to  save  harm- 
less the  plaintiff  from  any  action 
brought  against  him  "  touching  or 
concerning  any  matter  wherein  the 
said  bailiff  shall  act  or  assume  to  act 
as  bailiff,"  or  "  for  by  reason  of  any 
extortion  or  escape  happening  by  the 
act  or  default  of  the  said  bailiff." 
The  plaintiff  in  declaring  on  this, 
after  stating  an  escape,  alleged  that 
it  happened  "  by  the  default  of  the 
defendant,  W.  T.,  and  not  other- 
wise, he  the  defendant,  W.  T.,  then 
being  bailiff  of  the  said  plaintiff  as 
such  sheriff."  The  defendants,  after 
craving  oyer  of  the  bond,  pleaded 


that  the  default  "  was  not  a  defaul 
of  him  the  said  W.  T.,  as  such  bailif 
of  the  plaintiff." 

Held,  first,  that  the  plea  was  bad 
on  special  demurrer,  for  ambiguity. 

And,  secondly,  that  although  tin 
declaration  was,  semble,  bad  ou  spe 
cial  demurrer  for  not  shewing  tha 
the  default  was  a  default  of  W.  T 
as  bailiff,  it  was  sufficient,  after  plead 
ing  over.  Cubitt  and  Another  ▼ 
Thompson  and  Others,  67$ 

9.  A  declaration,  after  alleging 
that  plaintiffs  were  tenants  of  cham 
bers  to  H.,  at  the  rent  of  84/.,  stated 
that  upon  their  letting  those  cham 
bers  to  defendaut  as  their  tenant  a 
the  rent  of  84/.,  defendant  promisee 
to  pay  the  said  rent  to  H.,  or,  if  not 
that  he  would  indemnify  plaintiffs  ii 
respect  thereof,  and  would  pay  th< 
same  to  them.  Averment,  that  reo 
became  due  from  plaintiffs  to  H. 
but  defendant  did  not  pay  H.f  bu 
plaintiffs  paid  him,  and  requestec 
defendant  to  pay  them,  who  refused 
&c. 

Whether  the  above  declaratioi 
means  that  defendant  promised  t< 
pay  to  H.  the  rent  due  from  plain 
tiffs  to  H.,  or  the  rent  due  fron 
defendant  to  plaintiffs,  qwtre. 

Held,  however,  that  it  does  no 
mean  that  defendant's  promise  wa 
to  extend  further  than  his  liabilit 
to  pay  rent  under  his  own  tenanc; 
to  plaintiffs.  Smith  and  Another  v 
Lovelly  79 

DECLARATION  (AMENDMENT 

OF). 

See  Venue,  2. 

DEED  OF  ARRANGEMENT. 

See  Bankruptcy    Law    Consolida 
tion  Act,  1. 
Plea,  4. 

DEFENDANTS,   SEVERAL  (IN 
D1CTMENT  AGAINST). 

See  Certiorari,  2. 


DEPOSITIONS  (COPIES  OF). 


DISCHARGE,  &c.         815 


DEFENDANTS,  SEVERAL 
(CHANGING  VENUE  BY 
ONE   OF). 

See  Venue,  1 . 

DELEGATION    (OF     AUTHO- 
RITY   BY    ARBITRATOR). 

See  Arbitration,  7. 

DEMAND  (REDUCED  BY  PAY- 

MENTS). 

See  Costs  (Suggestion  to  deprive 
Plaintiff  of),  19. 

DEMAND  (SPLITTING  OF). 

See  County  Court,  5. 
Prohibition,  4. 

DEMURRER. 

See  Companies   Clauses   Consoli- 
dation Act,  1. 
County  Court,  3,  6. 
Declaration. 
Insolvent  Debtor,  2. 
Misjoinder. 
New  Assignment. 
Plea. 

Prohibition,  3. 
Replication. 
Usuby. 

DEPENDENT  (CONDITION). 

See  Lands  Clauses  Consolidation 
Act  (Reference  under),  2. 

DEPONENTS  DESCRIPTION. 
See  Affidavit,  2. 

DEPONENTS  ADDITION. 
See  Affidavit,  3. 

DEPOSITIONS  (COPIES  OF). 

The  11  &  12  Vict.  c.  42,  s.  27, 
which  gives  to  an  accused  party  the 
right  to  a  copy  of  the  depositions 
taken  against  him,  applies  only  to 
the  case  of  a  person  committed  to 
prison  or  admitted  to  bail  for  the 
purpose  of  being  tried. 

Where,  therefore,  one  H.  had  been 
committed  to  gaol  until  he  should 

VOL.  L  III 


give  sufficient  securities  for  keeping 
the  peace,  and  for  appearing  at  the 
sessions  or  the  assizes  to  do  what 
should  be  then  enjoined  by  the  Court: 
Held,  that  he  was  not  entitled  to  a 
copy  of  the  depositions  under  that 
section. 

A  party  applying  to  this  Court  for 
a  rule  under  the  11  &  12  Vict.  c.  44, 
s.  5,  calling  upon  the  justices  to  fur- 
nish copies  of  the  depositions  taken 
against  him,  must  shew  a  right  exist- 
ing at  the  time  of  his  application  to 
the  Court,  as  well  as  at  the  time  of 
the  refusal  by  the  justices  to  grant 
the  copies.  Regina  v.  James  Davies, 
Esq.,  and  two  Others,  Justices  of 
Herefordshire,  323 

"  DEPTH." 
See  Arbitration,  7. 

DETAINER. 

See  Bankruptcy  Law   Consolida- 
tion Act,  4. 

DETINUE. 

See  County  Court,  4. 

Semble,  per  Maule,  J.,  that  de- 
tinue is  an  action  of  contract  and  not 
of  tort.     Hand  v.  Daniels,  420 

DIES  DATUS  CLAUSE. 
See  Trial  by  Record,  2. 

DISCHARGE   AND   SATISFAC- 
TION. 

See  Plea,  5. 

DISCHARGE    OUT    OF   CUS- 
TODY. 

See  Arrest,  Judge's  order  to  (un- 
der 1  &  2  Vict.  c.  110). 
Bankruptcy   Law  Consoiida- 

tion  Act,  3. 
County  Court,  1,  2,  7,  8. 
Husband  and  Wife. 
Insolvent  Debtor,  3 
Prohibition,  8. 

l.  m.  &  r. 
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ESCAPE. 


EXECUTION. 


DISCLAIMER. 
See  Patent. 

DISHONOUR  (NOTICE  OF> 

See  Costs  (Suggestion  to  deprive 
Plaintiff  of),  1 1 . 

DISJUNCTIVE    (ORDER    OF 
COUNTY  COURT  IN). 

See  County  Court,  1,  2,  7. 

DISMISSAL  OF  SERVANT. 
See  Plea,  3. 

DISTURBANCE. 

See  Ferry  (Case  for  Disturbance 
of). 

DUPLICITY. 
See  Replication,  1,  4. 

EJECTMENT. 

Where  the  notice  at  the  foot  of 
the  declaration  in  ejectment  in  a 
country  cause,  required  the  tenant 
to  appear  "  within  the  first  (bur  days" 
of  the  Term,  instead  of  within  the 
Term  generally;  the  Court  dis- 
charged a  rule  nisi  which  had  been 
obtained  for  judgment  against  the 
casual  ejector ;  dubitante,  Cole- 
ridge, J.  Doe  dem.  Todd  and  An* 
other  v.  Roe,  71 

ERROR  CORAM  VOBIS. 
See  Outlawry  (Proceedings  in). 

ESCAPE. 

See  Declaration,  8. 
Plea,  7. 

Although  the  5  &  6  Vict,  c  98, 
s.  31,  enacts,  that  if  a  debtor  in  ex- 
ecution escape,  the  sheriff  shall  be 
liable  only  to  an  action  upon  the  case 
for  the  damage  sustained  by  the 
plaintiff,  the  Court  will  grant  an  at- 


tachment against  the  sheriff  for  re- 
turning the  escape. 

The  Court,  however,  will,  in  such 
a  case,  measure  the  amount  of  the 
fine  to  be  imposed  upon  the  sheriff, 
by  the  damage  sustained. 

Where,  therefore,  an  attachment 
was  issued  against  the  sheriff  for  re- 
turning an  escape,  the  Court  gave 
the  plaintiff  liberty  to  bring  an  action 
against  the  sheriff  to  ascertain  the 
amount  of  damage,  and  stayed  the 
proceedings  upon  the  attachment  in 
the  meanwhile.  Regina  v.  The  She- 
riff of  Leicestershire,  t*  a  cause  of 
Arden  v.  Bingham,  414 

ESTOPPEL. 

See  County  Court,  6. 
Plea,  2. 

"EVENT"  OF  THE  CAUSE. 
See  Arbitration,  10, 12. 

EVICTION. 
See  Replication,  5. 

EVIDENCE. 

See  Arbitration,  2. 
Patent. 

EVIDENCE  OF  DATE  OF  WRIT 
OF  SUMMONS. 

See  Date  of  Writ  op  Summons 
(Eyidence  of). 

EVIDENCE  DISCOVERED 
SINCE  THE  MAKING  OF 
AN  AWARD. 

See  Arbitration,  9. 

EXECUTION. 

See  Bankruptcy  Law  Consolida- 
tion Act,  4. 
Husband  and  Wife. 
Order  to  Charge  Stock,  1. 

1.  Execution  upon  a  judgment  re- 


EXECUTION. 


FERRY,  &c. 
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covered  against  an  incorporated  joint- 
stock  company  within  the  provisions 
of  the  Companies  Clauses  Consoli- 
dation Act  (8  &  9  Vict.  c.  16)  can 
be  obtained  against  a  shareholder  by 
sci.  fa.  only. 

The  Court  will  not  grant  a  sci.  fa. 
unless  it  be  shewn  that  sufficient 
property  of  the  company  cannot  be 
found  to  satisfy  the  judgment. 

The  return  of  nulla  bona  on  writs 
of  fi.  fa.  is  not  sufficient  evidence 
that  such  property  cannot  be  found. 
Hichins  v.  The  Kilkenny  Great 
Southern  and  Western  Railway 
Company,  712 

2.  Whether  execution  upon  a 
judgment  recovered  against  a  rail- 
way company  governed  by  the  pro- 
visions of  the  Companies  Clauses 
Consolidation  Act,  should  issue 
against  a  shareholder,  depends  not 
only  upon  the  plaintiffs  failure  to 
find  sufficient  property  and  effects  of 
the  company  to  satisfy  his  judgment, 
but  also  upon  his  having  used  due 
diligence  to  find  such  property  and 
effects. 

Whether  he  has  used  due  diligence 
is  a  preliminary  matter  to  be  decided 
by  the  Court  upon  the  motion  for 
leave  to  issue  such  execution. 

Where,  however,  a  sci.  fa.  issues 
against  a  shareholder  upon  a  judg- 
ment recovered  against  the  company, 
such  due  diligence  should  be  stated 
on  the  writ,  and  may  be  traversed 
and  tried  by  the  jury. 

Semble,  that  the  proper  form  of 
issuing  execution  under  the  8  &  9 
Vict.  c.  16,  s.  36,  against  the  share- 
holder of  a  railway  company,  is  by 
sci.  fa.  Devereux  v.  The  Kilkenny 
and  Great  Southern  and  Western 
Railway  Company,  788 

3.  By  a  deed  of  settlement  consti- 
tuting a  joint  stock  banking  com- 
pany, it  was  provided,  that  before  the 
husband  of  a  shareholder  became  a 
member  of  the  company,  he  should 
take  certain  steps  therein  specified. 
A  woman  who  was  a  shareholder  of 
the  company  before  her  marriage, 


continued  after  her  marriage  without 
her  husband's  knowledge,  to  receive 
dividends  and  pay  calls  in  her  maiden 
name  upon  her  shares,  which  re- 
mained registered  in  that  name ; 
and  she  was  so  described  in  the 
list  of  shareholders  returned  to  the 
Stamp  Office.  Her  husband  knew 
that  she  was  a  shareholder,  but  did 
not  take  the  steps  required  by  the 
deed  of  settlement  to  become  a  share- 
holder in  respect  of  her  shares,  or  do 
any  other  act  respecting  them. 

Held,  that  execution  could  not  be 
sued  out  against  the  husband  upon  a 
sci.  fa.  under  the  7  Geo.  4,  c.  46,  s. 
13,  as  a  member  for  the  time  being. 
Dodgson,  Public  Officer  of  the  Bank 
of  Whitehaven  v.  Bell,  812 

EXECUTOR. 

See  Declaration,  2. 
Plea,  1. 

EX  PARTE  APPLICATION. 

See  Costs  (Certificate  under  4 
Ann.  c.  16). 

EXTORTION  (DEBT  AGAINST 
SHERIFF  FOR). 

See  Declaration,  8. 

FALSE  DESCRIPTION. 
See  Affidavit,  2- 

FALSE  PRETENCE. 
See  County  Court,  1,  2. 

FEE. 

See  Arbitration,  13. 
Costs,  3. 
Pauper  Plaintiff,  I. 

FEIGNED  ISSUE. 
See  Commons  Inclosure  Act. 

FERRY  (CASE  FOR  DISTURB- 
ANCE OF). 

A  count  alleged  that  the  defendant, 
contriving  to  disturb  the  plaintiffs  in 
the  enjoyment  of  their  ferry,   inju- 

i  i  i  2 
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GAOLER. 


"IMMEDIATELY." 


riously  and  against  their  will  carried 
passengers  across  the  river  near  the 
plaintiff's  ferry,  per  quod  they  had 
been  deprived  of  profits  of  their  ferry, 
and  disturbed  in  the  possession  of  it. 
Held,  upon  motion  in  arrest  of  judg- 
ment, that  the  count  disclosed  a  good 
cause  of  action,  and  was  not  bad  for 
omitting  to  aver  that  the  defendant, 
in  carrying  near  the  plaintiff's  ferry, 
either  intended  to  defraud  the  plain- 
tiffs, or  to  set  up  a  new  ferry.  Black" 
eter  v.  Gillett,  88 

FILE  (TAKING  AFFIDAVIT 
OFF  THE). 

See  Affidavit,  1 . 

FILING  JUDGE'S  ORDER. 

See  Bankruptcy    Law   Consolida- 
tion Act,  2. 

FINAL  ORDER. 
See  Insolvent  Debtor. 

FINALITY  OF  AWARD. 
See  Arbitration,  4. 

FINE  ON  SHERIFF  FOR  RE- 
TURNING ESCAPE. 

See  Escape. 

FORMA  PAUPERIS. 
See  Pauper  Plaintiff. 

FRESH  AFFIDAVITS. 

See  Arrest,  Judge's   Order  to 
(  under  1  &  2  Vict.  c.  110). 
Second  Application. 

FURTHER  MAINTENANCE. 
See  Plea,  1,  4. 

FUTURE  DAY  (COMMITMENT 

ON). 

See  County  Court,  7. 

FUTURE  ESTATE. 

See  Bankruptcy  Law  Consoli- 
dation Act,  4. 

GAOLER. 
See  Insolvent  Debtor,  3. 


GROUNDS  (OF  APPEAL). 
See  Appeal,  1 ,  3. 

GUARDIANS  (BOND  TO). 

See  Declaration,  5. 
Public  Officer. 

HABEAS  CORPUS. 

See  County  Court,  1. 
Insolvent  Debtor,  3. 

A  prisoner  who  conducts  in  pe 
son  an  action  in  which  he  is  plainti 
is  not  entitled  to  a  habeas  corpus 
bring  him  up  to  the  Judge's  Chan 
bers  to  oppose  a  summons  for  leai 
to  plead  several  matters,  unless  tl 
Judge,  in  his  discretion,  think  thi 
there  is  an  urgent  necessity  for  h 
presence.  Ford  v.  Sir  James  Grt 
nam,  Bart.,  60 

HUSBAND  AND  WIFE. 

See  Costs,  (Suggestion  to  Deprji 
Plaintiff  of),  13. 
Execution,  3. 

Where  in  an  action  against  hui 
band  and  wife,  for  an  assault  by  th 
wife,  the  wife  having  no  separal 
property,  only  had  been  taken  i 
execution,  the  husband  having  b< 
come  a  bankrupt,  the  Court  refuse 
to  discharge  her  out  of  custody. 

Section  112  of  the  12  &  13  Vic 
c  106,  which  takes  away  protectio 
from  bankrupts  for  debts  arising  froi 
judgments  in  actions  of  assault,  ap 
plies  only  to  assaults  committed  b 
the  husband,  and  not  to  those  com 
mitted  by  the  wife.  Per  Aldentn 
B.     Larkin  v.  Marshall  et  Ux.  18 

IDENTITY  OF  CAUSES  OF 
ACTION. 

See  Plea,  2. 

IMMATERIAL  AVERMENT. 
See  Plea,  6. 

"  IMMEDIATELY." 
See  Appeal,  2. 


INSOLVENT  DEBTOR. 
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INCLOSURE     COMMISSIONER 
(AWARD  OF). 

See  Practice,  1. 

INCONGRUOUS. 

See  Replication,  3. 

INDEMNITY  (AWARD    OF 
BOND   OF). 

See  Arbitration,  1. 

INDEMNITY  (CONTRACT  OF). 
See  Declaration,  9. 

INDICTMENT. 

See  Bail. 

Certiorari,  2. 

INDUCEMENT   (INCONGRU- 
OUS). 

See  Replication,  3. 

INFERIOR  COURT. 

See  County  Court. 

Rule  of  Court  (making  order 
of  inferior  Court). 

INFRINGEMENT  OF  PATENT. 
«See  Patent. 

INQUISITION  (COSTS  OF). 

See  Tithe  Commutation  Act  (Costs 
of  Inquisition  under). 

INSOLVENT. 

See  Costs  (Security  for),  1 . 
Prohibition,  8. 

INSOLVENT  DEBTOR. 

I.  The  11  &  12  Vict.  c.  7,  s.  2, 
enacts,  that  from  and  after  the  pass- 
ing of  the  act,  the  first  class  of 
prisoners  in  the  Queen's  prison  shall 
be  composed  of,  among  other  persons, 
debtors  refusing  to  file  a  schedule  of 
their  property  when  ordered  to  do 
so. 

Held,   that    an    insolvent   debtor 


who  had  been  ordered  to  file  his 
schedule  before  the  passing  of  the 
act,  was  properly  placed  in  the  first 
class.     Stead  v.  Anderson,  109 

2.  The  final  order  for  protection 
under  the  7  &  8  Vict.  c.  96,  is  a 
protection  only  in  respect  of  debts 
named  in  the  insolvent  debtor's 
schedule ;  therefore  to  a  declaration 
in  debt,  a  plea  that  after  the  accruing 
of  the  debt,  the  defendant  petitioned 
the  Insolvent  Debtors'  Court,  and 
that  thereupon  a  final  order  for  pro  * 
tection  was  made ;  and  that  the  debt 
was  contracted  before  the  filing  of 
the  petition ;  was,  upon  general  de- 
murrer, held  bad,  for  not  alleging 
that  the  debt  was  named  in  the 
schedule. 

Semble,  that  in  respect  of  debts 
named  in  the  schedule,  the  final 
order  operates  not  only  as  a  pro- 
tection to  the  person  of  the  debtor 
from  all  process,  but  also  as  a  bar  to 
an  action  for  such  debts.  Phillips 
v.  Pichford,  136 

3.  A  warrant  of  the  Insolvent 
Court,  dated  the  8th  of  April,  1850, 
under  1  &  2  Vict.  c.  110,  ordering 
that  a  prisoner  "shall  be  discharged" 
"  forthwith,  as  to  the  detainer  of  S., 
and  "  as  to  the  detainer  of"  H.,  "  at 
the  period  of  three  calendar  months" 
"  from  the  7th  of  January,  1850,"— 
the  date  of  the  vesting  order, — is  a 
sufficient  authority  to  the  keeper  of 
the  prison  for  his  discharge  forthwith ; 
and  is  an  answer  to  an  action  for 
not  bringing  up  the  prisoner  under 
a  habeas  corpus  ad  satisfaciendum, 
delivered  to  the  keeper  before,  but 
returnable  after  such  discharge, 
although  returnable  within  three 
months  from  the  date  of  the  adjudi- 
cation and  warrant. 

The  keeper  in  such  action  may 
plead  not  guilty  by  statute,  and 
give  the  warrant  in  evidence  under 
that  plea. 

Qu&re,  whether  an  adjudication 
of  the  Insolvent  Court  in  the  same 
form  is  good.     Harvey  v.  Hudson, 

660 
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JUDGE'S  ORDER. 


INSOLVENT    DEBTORS' 
COURT  (DISCHARGE  BY). 

See  Bankruptcy  Law  Consoli- 
dation Act,  4. 
County  Court,  1. 
Replication,  6. 

INSUFFICIENCY  OF  AFFI- 
DAVITS. 

See  Second  Application. 

INTERLINEATION. 
See  Order  to  Charge  Stock,  1. 

INSULT. 
See  County  Court,  3. 

INVENTION 
See  Patent. 

IRREGULARITY. 

See  Affidavit,  8. 

Costs  (Certificate   under 

43  Eliz.  c.  6). 
Costs  (Suggestion  to  deprive 

Plaintiff  of)  5. 
Service  of  Writ  of  Summons 

abroad. 
Suggestion. 

IRRELEVANT  MATTER. 
See  Affidavit,  1. 

ISSUES  (SEVERAL). 
See  Costs,  1,  2. 

ITEMS    (WHEN    CONSTITUT- 
ING ONE  CAUSE  OF  ACTION). 

See  County  Court,  5. 
Prohibition,  4. 

JOINT-STOCK  COMPANY. 

See  Companies  Clauses  Consoli- 
dation Act. 
Declaration,  2,  3. 


See  Execution,  1,  2. 

Lands     Clauses  Consolida- 
tion  Act  (Reference  un- 
der). 
Non8utt    (Judgment    as    in 

case  of  a). 
Set  off. 

JOINT  STOCK    COMPANIES 
WINDING-UP  ACT. 

1.  Where  the  affairs  of  a  railway 
company  have  been  referred  to  a 
Master  in  Chancery  under  11  &  12 
Vict.  c.  45,  this  Court  will  stay  pro- 
ceedings in  an  action  against  one  of 
the  provisional  committee  for  a  debt 
of  the  company  even  after  judgment, 
the  plaintiff  being  bound  under  that 
act  to  prove  his  debt  before  the 
Master.     MacGregor  v.  Keiley,  182 

2.  Where  a  shareholder  in  a  joint 
stock  company,  who  had,  together 
with  other  shareholders,  made  a 
joint  and  several  promissory  note, 
was  sued  in  his  several  capacity,  the 
Court  refused  to  stay  the  action  un- 
der sect.  73  of  the  Joint  Stock  Com- 
panies Winding-up  Act,  (11  &  12 
Vict,  c.  45).     Penkwille  v.  Conneli, 

398 

3.  A  creditor  of  a  joint  stock 
company  who  has  sued  an  individual 
shareholder,  and  whose  action  has 
been  stayed  under  sect.  73  of  the 
Winding-up  Act  (11  &  12  Vict, 
c.  45),  may  continue  his  action  so 
soon  as  he  has  proved  his  claim  be- 
fore the  Master,  although  he  has 
taken  no  further  steps  to  enforce  his 
claim  under  that  act.  Prescott  and 
Others  v.  Hadow,  640 

JUDGE  AT  CHAMBERS. 

See  Certiorari,  1 . 
Habeas  Corfu  s. 
Second  Application. 

JUDGE'S  ORDER. 

Sec  Arrest,    Judge's   Ori>er   to 
(under  1  &  2  Vict.  c.  110). 
Bankruptcy  Law  Consolida- 
tion Act,  2. 


JUDGMENT  RECOVERED. 


JURAT. 


851 


JUDGE'S  ORDER  TO  CHARGE 

STOCK. 

See  Order  to  Charge  Stock. 

JUDICIAL  NOTICE. 

The  Court  will  take  judicial  no- 
tice that  the  ratepayers  of  a  parish 
are  so  numerous  that  it  would  lead 
to  prolixity  to  set  forth  their  names 
in  pleading.     Kingsford  v.  Dutton, 

479 

JUDGMENT  IN  DEBT  ON 
BOND  (WHERE  SEVERAL 
BREACHES). 

Upon  demurrer  to  declaration 
upon  a  bond,  the  judgment  of  the 
Court  is  upon  the  declaration,  and 
not  upon  the  breaches  assigned. 
Where,  therefore,  a  declaration  up- 
on a  bond  assigned  two  breaches, 
one  of  which  was  good,  and  the  other 
bad,  the  Court  gave  judgment  ge- 
nerally for  the  plaintiff  for  the  pe- 
nalty of  the  bond ;  and  not  for  the 
plaintiff  upon  the  good  breach  of 
the  damages  to  be  assessed  upon 
it,  and  for  the  defendant  as  to  the 
bad  breach.     Kingsford  v.  Dutton, 

479 

JUDGMENT. 

See  Husband  and  Wife. 
Trial  by  Record. 

JUDGMENT  (SETTING  ASIDE). 

See  Costs  (Suggestion    to  de- 
prive plaintiffs  of),  4,  5. 

JUDGMENT  (SIGNING). 

See  Arbitration,  10. 
Pauper  Plaintiff,  1 . 

JUDGMENT  RECOVERED. 

See  Plea,  2. 

Replication,  2. 


JUDGMENT  CREDITOR. 

See  Bankruptcy  Law  Consolida- 
tion Act,  4. 

JUDGMENT    AGAINST    THE 
CASUAL  EJECTOR. 

See  Ejectment. 

JUDGMENT  NON  OBSTANTE 
VEREDICTO. 

See  Bankruptcy  Law  Consolida- 
tion Act,  1. 

JUDGMENT  AS  IN  CASE  OF  A 
NONSUIT. 

See  Death  of  one    of    several 
Plaintiffs. 
Nonsuit    (Judgment    as    in 
case  of  a). 

JURAT. 
See  Affidavit,  1. 

1.  An  affidavit,  the  Jurat  of  which 
was  "  Sworn  the day  of  Novem- 
ber, 1842:"  Held  defective.  Duke 
of  Brunswick  v.  Harmer,  505 

2.  The  jurat  of  an  affidavit  was  as 
follows :  "  Sworn  by"  A.  B.,  &c., 
"  at  my  Chambers,"  &c.  •«  Dated  this 
24th  day  of  April,  1850.  V.  Wil- 
liams." Held  defective,  as  not  shew- 
ing when  the  affidavit  was  sworn ; 
and  the  Court  discharged  a  rule  nisi 
obtained  upon  it,  but  without  costs, 
and  gave  the  party  liberty  to  renew 
the  application.     In  re  Lloyd,    545 

3.  The  jurat  of  an  affidavit  was  in 
the  following  form  : — "  Sworn  by" 
"  at  Glasgow,  in  the  county  of  La* 
nark,  in  Scotland,  the  fifth  day  of 
June,  eighteen  hundred  and  fifty 
years,  before  me,"  G.  R.  T.,  "  a 
commissioner  for  Scotland,  for  tak- 
ing affidavits  in  the  Court  of  Queen's 
Bench  at  Westminster."  Held,  that 
the  date  and  the  authority  of  the 
commissioner  were  sufficiently  stated. 
Bell  v.  The  Port  of  London  Assur- 
ance Company,  691 
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LANDS  CLAUSES,  ftc 


JURISDICTION   (DECLINING 

OF). 

See  Liverpool   Sawatobt  Act, 
(9  &  10  Vict.  c.  cxxvii). 
Removal  (Order  of),  1 . 

JURY. 
See  Special  Jury. 

JUSTICES. 

See  Appeal,  1,  2. 

Bastardy  (Order  ih). 
Rule  op  Court  (under  1 1  &  12 
Vict.  c.  44,  a.  5). 

JUSTIFICATION  OF  KEEPER 
OF  PRISON  UNDER  WAR- 
RANT. 

See  Insolvent  Debtor,  3. 

LANDLORD  AND  TENANT. 

See  Declaration,  9. 
Plea,  6,  8. 
Replication,  3,  4,  5,  6. 

LANDOWNER. 

See  Lands  Clauses  Consolida- 
tion Act  (Reference  un- 
der). 

LANDS  CLAUSES  CONSOLI- 
DATION ACT  (REFERENCE 
UNDER). 

1.  An  award  made  under  the 
Lands  Clauses  Consolidation  Act 
(8  &  9  Vict.  c.  18),  is  valid,  although 
the  costs  are  not  settled  in  the  award 
itself,  but  by  a  separate  and  subse- 
quent instrument. 

Sect.  34  directs  that  the  costs  are 
to  be  "settled  by  the  arbitrators," 
not  mentioning  the  umpire.  Held, 
that  where  the  award  is  made  by  the 
umpire,  he  is  the  proper  person  to 
settle  the  costs. 

Held  also,  that  the  settlement  of 
the  costs  is  good,  although  such  io- 
snument  is  not  made  and  published 
till  more  than  three  mouths  after  the 
matter  was  referred  to  arbitration. 

Held  f  lso,  that  an  averment  that 


the  umpire  "was  required  by  the 
plaintiff  to  settle  and  determine  the 
costs  to  be  paid  by  the  defendants 
to  the  plaintiff,  under  the  Lands 
Clauses  Consolidation  Act,"  suffi- 
ciently imports  that  the  umpire  had 
authority  to  settle  the  costs  under 
sect.  34.  Gould  v.  The  Stafford- 
sAire  Potteries  Waterworks  Company, 

264 
2.  By  a  deed  of  submission  made 
between  L.  and  a  railway  company, 
after  reciting  that  the  company  were 
authorized  to  take  certain  lands,  of 
which  L.  was  or  claimed  to  be  owner, 
that  they  had  given  him  notice  that 
they  required  his  lands,  and  that  it 
was  agreed  that  they  should  become 
the  purchasers  thereof  in  the  mode 
thereinafter    pointed    out; — it  was 
covenanted  that  it  should  be  referred 
to  W.  T.  to  determine  the  value  to 
be  paid  for  the  lands;  that  the  pur- 
chase-money should  be  paid  within 
three  days  after  the  making  of  the 
award  ;  and  "  thereupon**  L.  should 
execute  a  conveyance  ;    "  subject " 
"  to  the  payment  of  the  amount  of 
such  purchase-money  into  the  Court 
of  Chancery  under  the  circumstances 
and  in  the  manner  provided  for  by 
the  Lands  Clauses  Consolidation  Act, 
1845."      The  arbitrator    found   the 
value  of  the  land  at  a  certain  sum, 
and  directed  it  to  be  paid  "  within 
three  days  after,"  &c,    "subject," 
&c.,  (following  the  words  of  the  sub- 
mission).      The   submission   having 
been  made  a  rule  of  Court,  and  a  rule 
having  been  obtained,  calling  upon 
the  company  to  shew  cause  why  they 
should  not  pay  the  sum  of  money, 
(under  1  &  2  Vict,  c  110,  a.  IK): 

Held,  that  assuming  even  that  the 
arbitrator  had  exceeded  his  jurisdic- 
tion in  ordering  the  money  to  be 
paid,  the  rest  of  the  award  was  good  ; 
and  that,  as  the  award  ascertained 
the  amount  of  the  purchase-money 
which  the  company  by  their  deed  of 
submission  had  agreed  to  pay,  there 
was  sufficient  to  enable  the  Court  to 
make  an  order  on  them  to  pay  it. 


LEGAL  EVENT,  &c. 


LIVERPOOL,  &c. 
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Held  also,  that  the  payment  of  the 
money  and  the  execution  of  the  con- 
veyance by  L.  were  not  dependent 
conditions,  but  that  the  payment  was 
to  precede  the  conveyance ;  and  that 
it  was,  therfore,  no  answer  to  the 
present  rule  that  a  conveyance  had 
not  been  tendered. 

Held  also,  that  it  was  no  objection 
that  it  was  not  shewn  that  the  com- 
pany had  taken  possession  of  the 
land.  In  re  an  Arbitration  between 
Ralph  Lindsay,  and  the  Direct  Lon- 
don and  Portsmouth  Railway  Com- 
pany, 529 
3.  A.,  the  owner  of  lands  which 
were  required  for  the  purposes  of  a 
railway  company,  gave  the  company 
notice  (under  the  8  &  9  Vict.  c.  18, 
a.  25),  that  it  was  his  intention  to 
nominate  and  appoint  S.  M.  as  his 
arbitrator,  and  that  if  for  fourteen 
days  the  company  failed  to  appoint 
an  arbitrator,  he  would  appoint  S.  M. 
to  act  for  both  parties.  The  company 
failing,  A.  appointed  S.  M.,  who  made 
an  award  in  his  favour.  The  ap- 
pointment of  S.  M.,  which  was  made 
a  rule  of  Court,  contained  a  recital 
of  the  above  notice.  The  Court  re- 
fused either  to  enforce  the  award,  or 
to  set  aside  the  rule  of  Court  or 
award. 

Semble,  that  to  entitle  a  party  to 
appoint  an  arbitrator  to  act  for  both 
parties,  under  the  8  &  9  Vict.  c.  18, 
s.  25,  he  should  first  appoint  his  own 
arbitrator,  and  give  notice  of  such 
appointment  to  the  company  before 
he  requests  them  to  appoint  their 
arbitrator.  In  the  matter  of  an  Arbi- 
tration between  Bradley  and  the 
London  and  North  Western  Rail- 
way Company,  597 

"LAST"  PLACE  OF  ABODE. 
See  Bastardy  (order  in),  3. 

LEGAL  EVENT  OF  THE 
CAUSE. 

See  Arbitration,  10,  12. 


LETTERS  TESTAMENTARY. 
See  Plea,  1. 

LIABILITY  (PRIMARY). 

See  Declaration,  9. 
Plba,  6. 


LIBERUM  TENEMENTUM. 
See  New  Assignment. 


LIEN. 
See  Attorney  (lien  of). 


LIMITATIONS  (STATUTE  OF). 

See  Attorney,  1. 
Prohibition,  1. 
Writ  of  Summons  (amendment 
of). 


LIVERPOOL   SANATORY  ACT, 
(9  &  10  Vict.  c.  cxxvii.) 

The  156th  section  of  a  local  sana- 
tory Act  (9  &  10  Vict  c.  cxxvii.) 
enacts,  that  "  the  net  annual  value" 
of  property  to  be  rated  under  the  act 
shall  be  "  ascertained  according  to 
the  meaning  of  the  words  '  net  annual 
value' "  in  the  6  &  7  Wm.  4,  c.  96, 
and  shall  be  "  estimated  according  to 
such  value  as  the  same  is"  "  rated" 
"  in  the  rate"  "  for  the  relief  of  the 
poor  in  the  year  preceding."  Held, 
that  the  poor  rate  of  the  preceding 
year  was  conclusive  evidence  of  the 
net  annual  value,  notwithstanding 
that  section  158  directs,  that  where 
property  is  omitted  in  the  poor  rate, 
or  has  increased  in  value  since  the 
poor  rate,  a  new  valuation  is  to  be 
made  ;  and  sects.  170  and  171,  which 
give  the  appeal,  invest  the  sessions 
with  the  same  powers  as  to  amending 
or  quashing  rates  as  are  by  law  vested 
in  sessions  as  to  poor  rates. 


85  I     ««  MATERIAL  POINT." 


MISJOINDER. 


The  sessions  baring  so  decided, 
and  refused  to  hear  any  further  evi- 
dence :  Held>  oo  application  to  this 
Court  for  a  mandamus,  that  the  dis- 
missal of  the  appeal  was  not  a  de- 
clining of  jurisdiction  but  a  decision 
upon  the  hearing  of  the  appeal ;  and, 
therefore,  that  this  Court  would  not 
issue  a  mandamus  even  if  the  con- 
struction put  upon  the  act  were 
wrong.  Regina  v.  The  Recorder  of 
Liverpool^  682 

LORD  CHANCELLOR  (PARTY 
TO  CAUSE). 

See  Trial  at  Bab. 

"  MAJORITY  OF  JUSTICES 
PRESENT." 

See  Ba8TABdt  (order  in),  1. 

MALICIOUSLY  SUING  OUT 
CAPIAS  (CASE  FOR). 

See  Declaration,  4. 

MANDAMUS. 

See  Appeal,  8. 

Liverpool  Sanatory  Act  (9  & 
10  Vict.  c.  cxxvn). 

Removal  (order  of). 

Rule  under  11  &  12  Vict.  c. 
44,  8.  5. 

Witness  (Commission  to  exa- 
mine). 

MARRIED  WOMAN. 

See  Affidavit,  2. 

Costs  (Suggestion  to  deprive 

Plaintiff  of),  13. 
Execution,  3. 
Husband  and  Wife. 

MATERIAL     EVIDENCE    (UN- 
DERTAKING TO  GIVE). 

See  Venue,  2. 

"MATERIAL  POINT." 

See  Costs  (Suggestion  to  deprive 
Plaintiff  of),  3,  11,  16. 


MATTERS  IN  DIFFERENCE. 
See  Arbitration,  1,  10,  11. 

MEASURE  OF  DAMAGES. 
See  Escape. 

MESSENGER  OF  COURT  OF 
BANKRUPTCY. 

See  Warrant  (Obedience  to). 

MISCONSTRUCTION  OF  OR- 
DER OF  REFERENCE. 

See  Arbitration,  8. 

MISDESCRIPTION  OF    NAME 
IN  AFFIDAVIT. 

See  Affidavit,  2. 

MISCONDUCT  OF  SERVANT. 
See  Plea,  3. 

MISJOINDER. 

A  declaration  contained  eight 
counts.  The  first,  second,  fifth, 
sixth,  seventh  and  eighth  were  in 
case.  The  third  count  stated  that 
the  plaintiff  accepted  a  bill  for  95/. 
for  the  accommodation  of  defendant 
and  another ;  and  that  in  considera- 
tion thereof  defendant  undertook  and 
agreed  to  provide  50/.  in  part  pay- 
ment of  another  acceptance  of  the 
plaintiff.  Nevertheless  the  defendant 
disregarding  his  duty,  did  not  pro- 
vide, &c.  but  neglected,  &c. ;  and 
although  plaintiff  delivered  to  de- 
fendant the  said  acceptance  for  95/., 
defendant  refused  to  return  it,  or  take 
it  up  when  due. 

The  fourth  count  stated  that  the 
said  acceptance  for  95/.  and  another 
for  161/.,  being  outstanding  in  the 
hands  of  R.  S.,  the  defendant  pro- 
posed, that  if  plaintiff  would  give  him 
a  cheque  for  4  ( /.,  and  accept  two  bills 
for  10O/.,  defendant  would  get  back 
the  above  acceptances,  or  return  the 
proposed  bills ;  that  defeudant  gave 
a  cheque  and  the  two  proposed  bills, 
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NEGLIGENCE,  &c. 


NEW   ASSIGNMENT.     855 


and  that  thereupon  it  became  defend- 
ant's  duty  to  get  back  the  outstand- 
ing bills,  or  return  the  others.  Yet 
the  defendant,  disregarding  his  duty, 
did  not  get  back,  &c.,  or  return,  &<;. 
Held,  upon  general  demurrer,  that 
the  third  and  fourth  counts,  being  in 
assumpsit,  were  misjoined  with  the 
other  counts.  Courtenayv.  Earle,  764 

MONEY  HAD  AND   RE- 
CEIVED. 

See  Tenant  in  Common. 

"  MONTH." 

See  Bankruptcy  Law  Consoli- 
dation Act,  1. 

MULT1  FAMOUSNESS. 
See  Replication,  4. 

MUTUAL  RELEASES. 
See  Arbitration,  1. 

NAME. 

See  Affidavit,  2. 

Attorney  (Name  of). 

Costs  (Suggestion  to  deprive 

Plaintiff  of),  8. 
Petty  Bag  Office. 
Plea,  4. 

The  statement  of  the  names  of 
persons  in  pleading  is  not  necessary, 
when  it   would   by  reason  of  their 
number   lead   to  prolixity.     Kings- 
ford  v.  Button,  479 

NARROW  (REPLICATION). 
See  Replication,  1. 

NE  RECIP1ATUR. 
See  Costs  of  the  Day,  2. 

NEGLIGENCE  OF  DEFEND- 
ANTS ATTORNEY. 

See  New  Trial. 

Pauper  Plaintiff,  2. 

NEGLIGENCE  OF  SERVANT. 
See  Plea,  3. 


NEMO  DEBET  BIS  VEXARI 
PRO  EADEM  CAUSA. 

See  Bankruptcy  Law  Consoli- 
dation Act,  4. 

"  NET  ANNUAL  VALUE." 

See  Liverpool  Sanatory  Act, 
(9h  10  Vict.  c.  cxxvii.). 

NEW  ASSIGNMENT. 

The  declaration  alleged  that  the 
defendants  broke  and  entered  the 
plaintiff's  dwelling-house,  and  made 
a  noise,  and  broke  doors  of  the  plain- 
tiff and  belonging  to  the  house,  &c. ; 
and  ejected  and  expelled  the  plaintiff 
and  his  family  from  the  possession  of 
the  house,  and  kept  them  so  ejected 
and  expelled;  and  also  seized  and 
took  goods  of  the  plaintiff  in  the 
house,  and  threw  them  into  the 
street,  &c. 

Plea  3,  "As  to  seizing  and  taking 
the  goods,"  that  one  of  the  defend- 
ants was  possessed  of  the  house ;  and 
justification  by  him  and  the  other  as 
his  servant,  on  the  ground  that  the 
goods  were  incumbering  the  house. 

Plea  4  and  5.  "As  to  the  several 
supposed  trespasses  in  and  to  the 
said  dwelling- house,  in  which,  &c., 
and  as  to  seizing  and  taking  the  said 
goods,"  liberum  tenementum  in  A. 
and  B.  respectively,  and  justification 
by  defendants  as  their  servants. 

Replication  to  third  plea,  de  in- 
juria. 

To  fourth  and  fifth  pleas,  traverse 
of  liberum  tenementum. 

New  assignment :  that  the  action 
was  brought  not  only  for  trespasses 
mentioned  in  the  introductory  part 
of  the  third,  fourth,  and  fifth  pleas, 
but  also  for  that  defendants,  at  the 
time  when,  &c.,  in  the  declaration 
mentioned,  ejected  and  expelled 
plaintiff  and  his  family,  &c. 

Held,  on  special  demurrer,  that 
the  new  assiguiucnt  was  bad ;  being 
inapplicable  to  the  third  plea,  and 
the   trespasses   stated  in   it    being 


856 


NONSUIT,  &c. 


NOTICE  OF  TRIAL. 


already  justified  by  the  fourth  and 
fifth  pleas.  Meriton  v.  Coombes  and 
Another,  510 

NEW  TRIAL  (RULE  FOR). 
See  Practice,  8. 

NEW  TRIAL. 

Where  a  cause  has  been  regularly 
tried  as  undefended,  and  a  verdict 
taken  for  the  plaintiff,  in  the  negli- 
gent absence  of  the  defendant's  at- 
torney, the  Court  will  grant  a  new 
trial  on  an  affidavit  of  merits ;  but 
only  on  payment  of  costs.  Third  v. 
Goodier,  717 

NON  OBSTANTE   VEREDICTO 
(JUDGMENT). 

See  Bankruptcy  Law  Consoli- 
dation Act,  1. 

NONSUIT  (JUDGMENT   AS  IN 
CASE  OF  A). 

See  Death  of  one  of  Several 
Plaintiffs. 

1.  The  affidavit  sworn  in  Easter 
Term,  in  support  of  a  rule  for  judg- 
ment as  in  case  of  nonsuit,  stated 
that  "  notice  of  trial "  was  given  for 
the  sittings  after  Michaelmas  Term, 
and  that  the  plaintiff  did  not  proceed 
to  trial  in  pursuance  of  his  said 
notice. 

Held,  insufficient;  as  the  cause 
might  have  been  tried,  although  not 
in  pursuance  of  the  said  notice,  in 
the  interval  between  the  alleged  de- 
fault and  the  motion  for  the  rule. 
Edgar  v.  HaUiday,  367 

2.  When  there  are  issues  in  law 
and  issues  in  fact,  the  time  within 
which  the  plaintiff  must  proceed  to 
trial  runs  from  the  decision  of  the 
former.     Chrisp  v.  AttweU,         454 

3.  The  Court  will  not  give  judg- 
ment as  in  case  of  a  nonsuit  in  an 
action  against  a  member  of  a  provi- 
sional  committee  of  a   joint    stock 


company,  where  proceedings  ti 
pending  in  the  Court  of  Chancer 
for  the  winding  op  of  the  compan; 
under  the  1 1  &  1 2  Vict.  c.  45 ;  ui 
less  it  appears  that  the  plaintiff  hi 
been  guilty  of  neglect  in  going  befoi 
the  Master  and  proving  his  claia 
Birch  and  Another  v.  Lowndes,  62 
4.  A  defendant  cannot  move  fi 
judgment  as  in  case  of  nonsuit  afte 
a  peremptory  undertaking,  until  aft< 
the  sittings  in  the  Term  in  whic 
the  default  is  made,  are  conclude! 
Burn  v.  Cook,  73 

"  NOT  INDEBTED"  (REPLICA 
TION  OF). 

See  Set-off. 

NOTICE. 

See  Appeal. 

Bankruptcy  Law  Console 

tion  Act,  1. 
Bastardy  (Order  in),  2. 
Ejectment. 
Judicial  Notice. 
Notice  of  Trial. 
Patent. 

NOTICE  OF  TRIAL. 

*9ee  Nonsuit  (Judgment  as  inCas 
of). 
Practice,  5. 
Trial  bt  Record,  1. 

After  notice  of  trial  and  conti 
nuance  once  in  the  Term,  the  plain 
tiffs  gave  a  fresh  notice  of  conti  no 
ance  in  the  ordinary  form  on  th 
last  day  but  one  of  the  Term,  to  th 
first  sittings  in  the  following  Term 
Held,  that  the  time  intervening  be 
tween  the  Terms  being  sufficient  t 
enable  the  plaintiff  to  give  an  origi 
nal  notice  of  trial,  and  no  particula 
form  of  words  being  necessary  t 
constitute  a  valid  notice  of  trial,  th 
notice  of  continuance  so  given  migfa 
operate  as  a  good  original  notice  c 
trial,  whereupon  to  found  a  subse 
quent  notice  of  continuance  given  i 
the  following  Term.  Cory  and  An 
other  v.  Hotson9  % 
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ORDER,  &c. 
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NUL  TIEL  RECORD. 
See  Trial  by  Record. 

NULLA  BONA  (RETURN  OF). 
See  Execution,  1. 

NULLITY. 

See  Service  of  Writ  op  Summons 

Abroad. 

OATH. 

See  Bastardy  (Order  in),  1 . 
County  Court,  1 , 

OBEDIENCE  TO  WARRANT. 
See  Warrant  (Obedience  to). 

OBJECTIONS  (NOTICE  OF). 
See  Patent. 

OFFENCE  (UNCERTAINTY  IN 
DESCRIPTION  OF). 

See  County  Court,  1,  2,  3. 

OFFICER  OF  COUNTY  COURT. 

See  Costs  (Suggestion  to  Deprive 
Plaintiffs  of),  4,  8. 

OFFICER  (PUBL  C). 

See  Public  Officer. 
Suggestion. 

OFFICE  COPIES  OF  AFFIDA- 
VITS. 

See  Practice,  4. 

OMISSION  OF  DEPONENTS 
ADDITION. 

See  Affidavit,  8. 

ONUS  PROBANDI. 

See  Plea,  8. 

ORDER  IN  BASTARDY. 
See  Bastardy  (Order  in). 


ORDER  OF  COUNTY  COURT. 

See  County  Court,  1,  2,  3,  7. 
Prohibition,  1. 

ORDER  OF  INSOLVENT 
COURT. 

See  Bankruptcy  Law  Consolida- 
tion Act,  4. 
Insolvent  Debtor,  2,  3. 
Replication,  6. 

ORDER  OF  REFERENCE. 

See  Arbitration. 

Rule  of  Court  (Making  Order 
of  Inferior  Court). 

ORDER  OF  REFERENCE  (OF 
BOROUGH  COURT  OF  RE- 
CORD). 

See  Rule  of  Court  (Making  Order 
of  Inferior  Court). 

ORDER  OF  REMOVAL. 

See  Appeal,  3. 

Removal  (Order  of). 

ORDER  OF  SESSIONS  (EN- 
FORCING). 
See  Rule  of  Court  (under  the 
12  &  13  Vict.  c.  45,  s.  18). 

ORDER  TO  CHARGE  STOCK. 

•  1.  It  is  no  objection  to  a  Judge's 
order  charging  stock  standing  in  the 
name  of  the  accountant  general,  that 
the  order  nisi  requires  the  debtor  to 
shew  cause  on  a  day,  and  not  "within 
a  time"  named  in  the  order. 

Nor  that  such  order  purports  to 
be  made  in  pursuance  of  the  1  &  2 
Vict.  c.  110,  alone,  and  not  also  of 
the  3  &  4  Vict.  c.  82. 

A  judgment  was  entered  in  the 
Master's  book  as  in  a  cause  of  "  A. 
v.  B."  The  plaintiff  obtained  an 
order  to  charge  stock  of  the  defend- 
ant standing  in  the  name  of  the  ac- 
countant general,  which  order  was 
intituled  "  A.  v.  C.  sued  as  B."  A 
rule  to  rescind  it  having  been  ob- 
tained on  the  ground  that  it  did 
not  follow  the  judgment  in  its  title, 
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the  plaintiff  produced  the  judgment 
paper,  which  was  intituled  in  the 
same  way  as  the  order.  Held,  that 
the  order  was  properly  intituled. 

Semble,  that  such  an  order  is  in 
the  nature  of  a  writ  of  execution, 
and  ought  to  follow  the  judgment  in 
its  title. 

The  words  "  C.  sued  as**  appeared 
to  have  been  interlined:  Held,  per 
Wilde,  C.  J.,  that  such  interlineation 
most  be  presumed  to  have  been  made 
before  the  judgment  paper  was  sealed 
by  the  Court.  Robinson  v.  Bur- 
iidge  and  Another,  94 

2.  The  Court  has  no  jurisdiction  to 
rescind  the  order  of  a  Judge  at 
Chambers  charging  stock  or  shares 
under  1  &  2  Vict.  c.  110,  s.  14. 
Graham  v.  Connell,  438 

ORDER  TO  PAY  MONEY. 
(under  1  &  2  Vict.  c.  1 10,  s.  18). 

See  Arbitration,  10. 

Lands  Clauses  Consolida- 
tion Act  (Reference  un- 
der), 2. 

Rule  for  Payment  of  Money 
(under  1  &  2  Vict.  c.  1 10, 
s.  18). 

OUTLAWRY  (PROCEEDINGS 

IN). 

In  proceedings  in  outlawry  after 
6nal  judgment,  the  ca.  sa.  should  be 
returnable  on  a  day  certain. 

Where  therefore,  it  appeared  upon 
the  record  of  such  proceedings  that 
the  ca.  sa.  was  returnable  "imme- 
diately after  execution,"  the  Court, 
upon  error  coram  vobis,  reversed  the 
outlawry.     Levy  v.  Haman,       477 

OVERSEERS  (ATTORNEY  OF). 
Set  Removal  (Order  of),  2. 

PARTICULARS  OF  DEMAND 
(IN  COUNTY  COURT.) 

See  Prohibition,  6. 


PARTIES  TO  ACTION. 

See  Companies  Clauses  Consoli- 
dation Act,  1. 
Banking  Company. 
Public  Officeb. 

PATENT. 

The  notice  of  objections  in  sci.  fa. 
to  repeal  a  patent  is  not  part  of  the 
record,  although  it  forms  part  of  the 
transcript  sent  for  trial  from  Chan- 
cery to  this  Court. 

A  declaration  in  sci.  fa.  to  repeal 
a  patent,  after  stating  that  a  patent 
had  been  granted  to  defendant  "  for 
improvements  in  instruments  used 
for  writing  and  marking,  and  in  the 
construction  of  inkstands,"  suggested 
that  the  patent  was  bad,  because  (1) 
part  of  the  invention  was  not  of  a 
new  manufacture ;  (2)  part  was  use- 
less ;  (3)  the  defendant  was  not  the 
inventor  of  the  said  invention  with- 
in the  realm ;  (4)  the  invention  was 
not  new,  (5)  nor  invented  by  de- 
fendant ;  (6)  and  defendant  did  not 
inrol  a  specification.  The  defendant 
traversed  the  suggestions.  The  spe- 
cification claimed  eleven  inventions : 
the  first  six  were  pens  and  pencils ; 
the  seventh  and  eighth  were  "  instru- 
ments for  marking,"  and  the  remain- 
der were  inkstands.  The  notice  of 
objections  stated  objections  to  each 
of  the  claims ;  and  as  to  the  fifth, 
sixth,  and  eighth,  alleged  that  they 
were  not  new  nor  useful,  and  that 
the  seventh  was  useless  and  insuffi- 
ciently decribed.  After  issue  joined, 
and  before  the  trial,  the  defendant 
inrolled  a  disclaimer  of  the  fifth, 
sixth,  seventh,  and  eighth  claims. 
Held, 

First,  that  the  notice  of  objections 
could  not  be  resorted  to  for  the  pur- 
pose of  narrowing  any  of  the  issues 
to  one  claim. 

Secondly,  that  the  defendant  was 
not  bound  to  plead  the  disclaimer 
puis  darrein  continuance. 

Thirdly,  that  the  disclaimer  was 
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receivable  in  evidence  upon  the  trial 
of  the  sci.  fa. 

Fourthly,  that  it  formed  part  of 
the  specification,  as  the  prosecutor, 
in  putting  in  the  latter,  in  effect  put 
in  the  former  also. 

Fifthly,  that  the  title  of  the  patent 
was  not  more  extensive  than  the  in- 
vention described  in  the  specification 
as  amended  by  the  disclaimer ;  inas- 
much as  the  first  six  articles  were 
instruments  for  marking  as  well  as 
for  writing. 

Whether  an  action  commenced 
after  disclaimer  for  an  infringement 
before  disclaimer  will  lie,  qu&re. 
JRegina,  on  the  Prosecution  of  W. 
Davis,  v.  Mill,  695 

PAUPER  PLAINTIFF. 

1.  A  plaintiff  who  has  obtained 
an  order  to  sue  in  forma  pauperis, 
which  order  is  still  subsisting,  is  en- 
titled to  sign  judgment  upon  a  ver- 
dict in  his  favour,  without  payment 
of  any  fee;  although  he  has  recovered 
a  sum  exceeding  5/.  Hoare,  a 
Pauper,  v.  Coupland,  57 

2.  The  privilege  of  a  plaintiff  suing 
in  forma  pauperis  does  not  extend  to 
a  step  collateral  to  the  cause,  such  as 
a  rule  calling  on  his  attorney  to  pay 
the  costs  of  the  day  incurred  through 
his  negligence.  Bell  v.  The  Port  of 
London  Assurance  Company,      691 

PAYMENTS  (DEMAND  RE- 
DUCED UNDER  20/.  BY). 

See  Costs  (Suggestion  to  deprive 
Plaintiff  of),  19. 

PAYMENT  IN  SATISFACTION 
AND  DISCHARGE. 

See  Plea,  5. 

PEACE  (ARTICLES  OF). 
See  Articles  of  the  Peace. 

PECULIAR  (ROYAL). 
See  Plea,  1. 


PENALTY  OF  BOND. 
See  Judgment  in  Debt  or  Bond 

(WHERE  8EVERAL  BREACHES). 

PENDENCY    OF    ANOTHER 
PLAINT. 

See  Prohibition,  2. 

PEREMPTORY       UNDER- 
TAKING. 

See  Death    of   one    of  several 
Plaintiffs. 
Nonsuit  (Judgment  as  in  case 
of  a),  4. 

"  PER  QUOD." 
See  Declaration,  1. 

PETITIONING  CREDITOR. 

See  Bankruptcy  Law  Consolida- 
tion Act,  4. 

PETTY  BAG  OFFICE. 

See  Patent. 

Prohibition,  7. 

The  12  &  J3  Vict.  c.  109,  s.  44, 
requires  the  name  and  address  of 
any  person  party  to  any  action,  suit, 
or  proceeding,  now  pending  on  the 
common  law  side  of  the  Court  of 
Chancery,  or  their  attorney,  to  be 
entered  m  a  certain  book  kept  in  the 
Petty  Bag  Office.  This  act  repealed 
1 1  &  1 2  Vict.  c.  94,  the  39th  sect, 
of  which  was  similar  to  the  44th  sect, 
of  the  12  &  13  Vict.  c.  109.  Held, 
that  a  compliance  with  the  provision 
of  the  repealed  act  was  a  compliance 
with  the  new  statute,  and  that  a 
second  entry  of  the  name  and  address 
was  not  necessary.  In  the  matter  of 
a  Plaint  in  the  Whitechapel  County 
Court  of  Middlesex,  between  John 
Baddeley,  Clerk,  fyc,  plaintiff,  and 
Benjamin  Denton,  defendant,       172 

PETTY  SESSIONS. 
See  Appeal,  2. 

BA8TARDT  (ORDER  IN),  1,  3. 
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PLACE  OF  ABODE. 
See  Bastardy  (Order  in),  3. 

PLAINT. 

See  Attorney,  2,  3. 
Certiorari,  1. 
Prohibition,  5,  6. 

PLEA. 

See  Bankruptcy  Law  Consolida- 
tion Act,  1. 

Companies  Clauses  Consoli- 
dation Act,  1. 

County  Court,  3,  6,  7. 

Insolvent  Court,  2. 

Insolvent  Debtor,  2,  8. 

Prohibition,  3. 

Replication,  4. 

Set-off. 

Usury. 

1.  To  a  declaration  in  debt  by  the 
executor  of  P.  R.,  the  covenantee  of 
a  deed,  the  defendant,  after  craving 
oyer,  of  the    letters    testamentary, 
pleaded  that  the  said  P.  R.  died  in 
the  parish  of  Longfleet,  and  that  be- 
fore and  at  the  time  of  his  death  he 
resided  there,  and -had  the  said  in- 
denture there ;  that  the  parish  of  L. 
is  a  royal  peculiar,  and  out  of  the 
jurisdiction    of   the    Archbishop  of 
Canterbury ;  by  reason  whereof,  the 
proving  of  the  will,  and  the  granting 
of  probate  of  all  the  goods,  &c.  in 
respect  of  the  debt  and  cause  of 
action,  of  right  belonged  and  apper- 
tained to  the  Queen,  and  not  to  the 
said  Archbishop:  that  the  will  was 
never  proved  before,  nor  were  the 
letters  testamentary  ever  granted  by, 
the  Queen:    that    the   said  letters 
testamentary    produced,     &c.,     and 
granted    by   the  Archbishop,    were 
of    no    effect    against  the  defend- 
ant in  respect  of  the  said  debt  and 
cause  of  action   in  the  first  count 
mentioned,  and  save  as  aforesaid  by 
the  granting  of  these  letters  testa- 
mentary, the  plaintiff  never  was  exe- 
cutor of  the  will  of  the  said  P.  R. 
Held,  upon  special  demurrer,  that 


the  plea  was  in  bar  of  the  actiot 

altogether,  and    not  in   bar  of  thi 

further  maintenance.  Held  also,  tha 

the  plea  was  good.     Easton  v.  Car 

ter,  22: 

2.  To  a  count  upon  a  bill  of  ex 

change,  the  defendant  pleaded,  b 

way  of  estoppel,  that  the  plaintifl 

had,    before    this    action,    declare 

against  the  defendant  in  terms  ideo 

tical  with  those  of  the  present  deck 

ration,  that  the  defendant  had  plea 

ded   thereto  an   agreement   by  tb 

plaintiffs  to  give  him  time ;  that  tb 

plaintiffs  replied  de  injuria,  and  thj 

the  defendant  obtained  judgment 

and  the  plea  averred  the  identity  < 

the  causes  of  action  in  the  presei 

and  former  action. 

Replication,  that  the  plaintif 
gave  the  defendant  the  time  mei 
tioned,  and  that  that  time  had  elapse 
before  the  commencement  of  tl 
suit. 

Held,  upon  demurrer,  that  tl 
plea  was  good,  and  the  replicatu 
bad. 

Held  also,  that  although  the  whe 
record  in  the  former  action  was  i 
forth  in  the  plea,  the  Court  coii 
not  inquire  into  the  validity  of  t 
judgment  in  that  action.  Overt 
and  Another  v.  Harvey,  2. 

3.  In  an  action  brought  by  a  w 
vant  for  dismissing  him  before  t 
period  for  which  he  was  hired  h 
expired,  the  declaration  alleged  tl 
the  deponent   wrongfully  dismiss 
the  plaintiff  "  without  any  reasona 
or  probable  cause."     The  defend] 
pleaded,  "that  after  the  making 
the  promise  and  agreement,  and  1 
fore  and  at  the  time  of  the  dismui 
and  discharge  of  the  plaintiff  by  t 
defendant,  he  the  said  plaintiff  o 
ducted  himself  in  an  improper,  off 
sive,  disobedient  and  insolent  mi 
ner,  and  was  guilty  of  habitual  n 
ligence  and  carelessness,  insomi 
that  the  defendant  was  forced  t 
obliged  to  dismiss  and  discharge 
plaintiff,  and  could  not  longer  k< 
him  in  his  the  defendant's  servi 
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and  the  defendant  was  forced  and 
obliged  by  such  conduct  of  the  plain- 
tiff to  put  an  end  to  such  service  and 
employ:  without  this,  that  the  de- 
fendant wrongfully  dismissed  and 
discharged  the  plaintiff  therefrom, 
without  any  reasonable  or  probable 
cause  whatever,  in  manner  and  form 
as  the  plaintiff  hath  above  in  that 
behalf  alleged."  Conclusion  to  the 
country. 

At  the  trial,  the  Judge  refused  to 
receive  evidence  of  plaintiff's  mis- 
conduct, deciding  that  the  plea  put 
in  issue  the  dismissal  only. 

Held  a  misdirection,  since  although 
the  allegation  in  the  declaration  was 
immaterial  and  surplusage,  and  the 
plea  which  put  it  in  issue  bad  on  de- 
murrer, still  the  issue  being  raised, 
it  ought  to  have  been  disposed  of  by 
the  jury.  Held  also,  that  the  de- 
fendant having  the  affirmative  of  the 
issue  to  prove,  the  onus  probandi 
would  be  on  him.     Lush  v.  Russell, 

369 

4.  A  plea  in  bar  of  the  further 
maintenance  of  an  action  of  assumpsit, 
averred  that  the  defendant  was  a 
trader  within  the  Bankrupt  Act  of 
1849;  that  he  was  at  the  time  of 
making  the  deed  after  mentioned, 
indebted  to  the  parties  of  the  second 
part  of  that  deed,  and  to  divers  other 
persons,  in  divers  sums,  and  was  and 
would  be  unable  to  pay  them  in  full ; 
that  before  the  making  of  the  said 
deed,  to  wit,  after  the  coming  into 
operation  of  the  Bankrupt  Act,  to 
wit,  on  the  25th  of  October,  1849,  as 
such  trader  made  (sic)  after  the 
coming  into  operation  of  the  Bank- 
rupt Act,  to  wit,  on  the  7th  of 
November  in  the  year  aforesaid, 
which  said  indenture  bearing  date, 
&c.,  to  wit,  the  day  and  year  afore- 
said (profert),  and  made  between 
the  defendant  of  the  first  part,  J.  S., 
J.  W.,  and  J.  P.  of  the  second  part, 
and  the  several  persons  who  should 
execute,  &c,  of  the  third  part,  Sec. 
The  plea  proceeded  to  state,  that  by 
the    deed     certain     hereditaments, 

VOL.  I. 


goods,  &c ,  of  the  defendant  were 
assigned  to  J.  S.,  J.  W.,  and  J.  P 
upon  trust,  subject  to  certain  pro- 
visions in  the  deed  mentioned,  to 
discharge  certain  charges  and  incum- 
brances, and  pay  certain  costs,  (which 
were  not  more  particularly  mentioned 
in  the  plea),  and  then  to  apply  the 
surplus  moneys  in  payment  of  the 
debts  due  to  the  parties  of  the  second 
and  third  parts ;  the  defendant  cove- 
nanted to  assist  in  carrying  on  the 
business,  &c. ;  and  the  parties  of 
the  second  and  third  parts  cove- 
nanted, that  if  the  defendant  should 
observe  his  covenants,  they  would 
not  sue  him  for  their  debts,  and  that 
if  they  should  do  so,  the  deed  should 
be  a  sufficient  release,  and  the  defend- 
ant should  be  thereby  released,  and 
as  such  it  should  and  might  be  plea- 
ded by  the  defendant,  &c.  The  plea 
then  averred  that  the  deed  contained 
other  provisions ;  that  before  the 
commencement  of  the  suit,  to  wit, 
on  the  7th  of  November,  1849,  it 
was  executed  by  divers,  to  wit,  &c. 
creditors,  who  were  six-sevenths  in 
number  and  value ;  that  the  debt  in 
the  declaration  mentioned  was  due 
to  the  plaintiffs  at  that  time ;  that 
after  the  said  suspension  of  payment, 
&c.,  the  plaintiff  had  notice  from  the 
defendant  of  the  execution  of  the 
deed.  The  plea  then  stated  an 
application  to  the  Court  of  Bank- 
ruptcy for  a  certificate  of  the  execu- 
tion of  the  deed,  and  the  grant  of  it 
by  that  Court,  averred  a  compliance 
with  the  several  requisites  of  the  act, 
and  alleged  a  performance  by  the 
defendant  of  the  covenants  binding 
on  him ;  whereby  the  deed  became 
binding  on  the  plaintiffs,  and  by 
reason  whereof,  and  of  suing  the 
defendant  in  this  action,  the  defend- 
ant, after  the  commencement  of  this 
action,  to  wit,  on,  &c.,  became  re- 
leased, Sec.,  Held,  upon  special  de- 
murrer, 

First,  that  the  plea  was  not  bad 
for  not  setting  forth  the  names  of 
the  creditors  of  the  defendant,  or  the 
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amounts  of  their  debts,  or  the  names 
of  the  parties  to  the  deed  ;  because 
to  require  such  statement  would  lead 
to  prolixity. 

Secondly,  nor  for  failing  to  state 
the  date  of  the  deed  with  certainty, 
because,  although  the  averment  pre- 
ceding the  statement  of  the  contents 
of  the  deed  was  obscure,  the  date 
sufficiently  appeared  from  the  alle- 
gation immediately  following  that 
statement  of  the  instrument ; 

Thirdly,  nor  for  not  setting  forth 
the  provisions,  &c.,  and  the  primary 
trusts  contained  in  the  deed, — 
because  the  contents  of  the  deed 
concerned  the  creditors  alone,  and 
not  the  Court. 

And  fourthly  (on  general  demur- 
rer), nor  for  not  containing  a  formal 
averment  of  the  defendant's  suspen- 
sion of  payment, — because  such 
suspension  sufficiently  appeared  from 
the  averment  of  the  defendant's 
inability  to  pay  his  debts,  followed 
by  references  in  the  plea  to  the  "  said 
suspension  of  payment." 

Held  also,  fifthly,  that  the  deed 
operated  as  a  release,  and  was  well 
pleaded  as  such ;  and  that  it  was 
well  pleaded  in  bar  of  the  further 
maintenance  of  the  action.  Phillips 
and  Another  v.  Surridge,  458 

(See  Kingsford  v.  Dutton,  479.) 

5.   To  a  declaration  by  drawer 
against  acceptor  of  a  bill  of  exchange, 
the  defendant  pleaded,  that  after  the 
accruing  of  the  causes  of  action,  and 
before  action  brought,  the  defendant 
and  plaintiff  accounted  together  con- 
cerning the  said  causes  of  action,  and 
concerning  other  claims  and  demands 
of  the  plaintiff  against  the  defendant, 
and  of  the   defendant  against    the 
plaintiff ;  that  upon  such  accounting, 
a  small  sum,  to  wit,  50/.,  was  found 
due  to  the  plaintiff  by  the  defendant, 
which  the  defendant  promised  to  pay; 
and  that  afterwards,  and  before  ac- 
tion   brought,   the   defendant    paid 
plaintiff  a  large  sum,  to  wit,  50/.,  in 
full  satisfaction  and  discharge  of  such 
sum  so  due  to  him. 


Held,  upon  special  demurrer, 
good  plea.  Callander  v.  Howard,  56 
6.  A  declaration,  after  setting  fort 
an  agreement  by  which  defendai 
took  of  plaintiff  certain  rooms,  pai 
of  a  messuage,  and  agreed  to  pa 
(without  saying  to  whom)  "  the  pre 
portion  of  the  rates,"  &c.  "whic 
might  be  assessed  on  the  premises  i 
taken"  by  him,  averred,  that  aftei 
wards,  rates  amounting,  to  wit,  t 
150/.,  were  assessed  on  the  me$suag< 
being  the  rates  whereof  the  propoi 
tion  was  agreed  to  be  paid  as  afore 
said;  that  such  rates  were  aftei 
wards  assessed,  became  doe,  an 
were  paid  by  the  plaintiff;  that  th 
proper  proportion  payable  by  the  dc 
fendant  was  a  certain  proportion  t 
wit,  one-third,  amounting,  to  wit,  t 
50/.,  of  all  which  defendant  ha 
notice,  and  was  requested  by  th 
plaintiff  to  pay  the  said  sum,  never 
theless  defendant  disregarded,  &c 

Pleas.  First,  as  to  12/.  10*.,  ten 
der  and  payment  into  Court. 

Secondly,  as  to  residue,  travera 
of  the  request  to  pay. 

Fourthly,  as  to  residue,  that  th 
proper  proportion  payable  by  defend 
ant  was  a  certain  proportion  amount 
ing  to  12/.  10s.,  without  this,  ths 
the  proper  proportion,  was  a  certaii 
proportion,  to  wit,  one-third,  amount 
ing,  to  wit,  to  50/. 

Held,  upon  special  demurrer  t< 
the  second  and  fourth  pleas, 

First,  that  the  defendant  wsj 
bound  to  pay  his  proportion  of  the 
rates  to  the  plaintiff. 

Secondly,  that  his  liability  to  dc 
so  was  a  primary,  and  not  a  colla- 
teral liability;  and,  therefore,  thai 
no  request  to  pay  was  necessary. 

Thirdly,  that  under  the  agreement 
to  pay  a  proportion  of  the  rates  as- 
sessed on  the  premises  so  taken  by 
him,  he  was  bound  to  pay  a  propor- 
tion of  the  rates  assessed  on  the 
messuage,  of  which  such  premises 
were  a  part.     And 

Fourthly,  that  the  fourth  plea  was 
bad,  as  traversing  only  the  precise 
amount  of  the  proportion  stated  in 


PLEA. 
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the  declaration,  which  was  imma- 
terial.    Hooper  v.  Woolmer,        634 

7.  By  a  deed  executed  by  de- 
fendants, W.  T.,  a  bailiff,  and  two 
sureties,  to  plaintiff,  the  sheriff,  the 
defendants  covenanted  to  save  harm- 
less the  plaintiff  from  any  action 
brought  against  him  "touching  or 
concerning  any  matter  wherein  the 
said  bailiff  shall  act  or  assume  to  act 
as  bailiff,"  or .  "  for  or  by  reason  of 
any  extortion  or  escape  happening 
by  the  act  or  default  of  tne  said 
bailiff."  The  plaintiff,  in  declaring 
on  this,  after  stating  an  escape, 
alleged  that  it  happened  "by  the 
default  of  the  defendant  W.  T.,  and 
not  otherwise,  he  the  defendant  W. 
T.  then  being  bailiff  of  the  said 
plaintiff  as  such  sheriff."  The  de- 
fendants, after  craving  oyer  of  the 
deed,  pleaded  that  the  default  "  was 
not  a  default  of  him  the  said  W.  T., 
as  such  bailiff  of  the  plaintiff." 

Held,  first,  that  the  plea  was  bad 
on  special  demurrer,  for  ambiguity. 

And  secondly,  that  although  the 
declaration  was,  semble,  bad  on  spe- 
cial demurrer  for  not  shewing  that 
the  default  was  a  default  of  W.  T.  as 
bailiff,  it  was  sufficient,  after  pleading 
over.  Cubitt  and  Another  v.  Thomp- 
son and  Others,  672 

8.  The  declaration  after  alleging 
that  plaintiffs  were  tenants  of  cham- 
bers to  H.,  at  the  rent  of  84£,  stated, 
that  upon  their  letting  the  premises 
to  defendant  as  their  tenant,  at  the 
rent  of  84/.,  defendant  promised  to 
pay  the  said  rent  to  H.,  or,  if  not, 
that  he  would  indemnify  plaintiffs  in 
respect  thereof,  and  would  pay  the 
same  to  them.  Averment,  that  rent 
became  due  from  plaintiffs  to  H., 
that  defendant  did  not  pay  H.,  but 
plaintiffs  paid  him,  and  requested 
defendant  to  pay  them,  who  refused, 
&c. 

Plea,  that  before  the  same  rent 
became  due,  it  was  agreed  between 
C,  one  of  the  plaintiffs,  on  behalf  of 
himself  and  his  co-plaintiff,  and  de- 
fendant, that  the  latter  should  deliver 


up  the  chambers  to  plaintiff  C,  and 
be  discharged  from  further  liability ; 
and  that  possession  was  accepted 
accordingly. 

Held,  on  demurrer,  that  the  plea 
set  up  a  good  defence.  Smith  and 
Anotfier  v.  Lovell,  794 

PLEA  TO  THE  FURTHER 
MAINTENANCE. 

See  Plea,  1,  4. 

PLEA  ROLL. 
See  Suggestion. 

PLEADING. 

See  Attorney,  1. 
Debt. 

Declaration. 
Ferrt,  (Case  fob  Distur- 
bance of). 
Judicial  Notice. 
Misjoinder. 
Name. 

New  Assignment. 
Plea. 

Prohibition,  3. 
Replication. 

PLEADING  (TIME  FOR). 
See  Practice,  2. 

POOR  RATE. 

See  Appeal,  1. 

Liverpool  Sanatory  Act 
(9  &  10  Vict.  c.  cxxvii). 

POOR  RATE,  (BOND  BY  COL- 
LECTOR OF). 

See  Public  Officer. 
Declaration,  6. 

PRACTICE. 

1.  A  rule  for  a  certiorari  to  bring 
up  the  award  of  an  assistant  inclo- 
sure  commissioner,  under  the  8  &  H 
Vict  c  1 18,  s.  44,  is  a  rule  absolute 
in  the  first  instance.  Ex  parte  Ste- 
phen Kelcey,  Lord  of  the  Manor  of 
Blast  Leigh,  55 

kkk2 


86* 


PRISONER. 


PROHIBITION. 


2.  A  defendant  taking  out  a  sum- 
mons for  time  to  plead,  is  entitled  to 
the  whole  of  the  day  on  which  such 
summons  is  dismissed,  for  the  pur- 
pose of  pleading,  although  the  re- 
gular time  had  expired  before  such 
dismissal.    Evans  v.  Senior,        170 

3.  Where  a  rule  for  a  new  trial 
upon  payment  of  costs  is  granted,  a 
rule  to  rescind  that  rule,  upon  the 
ground  that  the  costs  have  not  been 
paid,  is,  in  the  Common  Pleas,  a  rule 
nisi  only  in  the  first  instance.  Spear 
v.  Ward,  248 

4.  The  rule  that  a  party  cannot 
shew  cause  unless  he  takes  office 
copies  of  the  affidavits  on  which 
the  rule  has  been  obtained,  applies 
equally  to  a  rule  for  an  attachment 
as  to  any  other  proceeding.  Regina 
v.  Carttar,  274 

5.  After  notice  of  trial  given,  the 
defendant's  attorney  died,  and  the 
plaintiff,  not  being  aware  of  the  foot, 
went  to  trial,  and  obtained  a  verdict 
and  judgment,  and  sued  out  execu- 
tion, under  which  the  defendant  was 
detained  in  custody.  The  Court  re- 
fused to  set  aside  the  proceedings,  or 
to  discharge  the  defendant  out  of 
custody;  as  it  did  not  appear  but 
that  the  defendant  knew  of  the  attor- 
ney's death  at  the  time  it  occurred, 
and  had  withheld  that  knowledge 
from  the  plaintiff.  Ashley  v.  Brown, 
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PRECEDENT  CONDITION, 

See  Lauds  Clauses  Conso- 
lidation Act,  2. 

PRISONER. 

See  Areest  (Judge's  Order  to, 
under  I  &  2  Vict.  c.  1 10). 

Bankruptcy  Law  Consoli- 
dation Act,  8. 

County  Court,  1,  2,  3,  7, 8. 

Depositions  (Copies  op). 

Habeas  Corpus 

HU8BAND  AND  WlPE. 

Insolvent  Debtor,  1,  8. 


PRISON  (KEEPER  OFX 
See  Insolvent  Debtor,  3. 

PRIVY  COUNCIL  OFFICE 
(CLERK  IN). 

See  Costs  (Suggestion  to  deprivi 
Plaintifp  op),  14. 

PROBATE. 
See  Flea,  1. 

PROCEEDINGS  (STAY  OF). 

&t  Bail. 
Escape. 

Joint  Stock  Companies  Wind 
ing-up  Act. 

PROHIBITION. 
See  Petty  Bag  Office. 

1.  A  summons,  dated  3rd  of  Janu- 
ary, 1850,  was  served  upon  the  de- 
fendant, requiring  him  to  appear  be- 
fore the  County  Court  00  the  25th  of 
January.  The  defendant  resided  oul 
of  the  jurisdiction  of  the  Count} 
Court ;  but  an  order  of  the  Judge  oJ 
the  County  Court,  dated  the  80th  eJ 
October,  1847,  and  made  under  the 
60th  section  of  the  County  Courts 
Act,  was  also  served  upon  him  at  the 
same  time,  granting  leave  for  the 
summons  to  issue.  It  did  not  appeal 
whether  any  plaint  had  been  entered 
in  the  County  Court  previously  tc 
that  order  being  made.  •  On  the  19th 
of  January,  1850,  the  defendant  gave 
notice  to  the  clerk  01  the  Count} 
Court  of  his  intention  to  rely  at  the 
trial  upon  the  Statute  of  Limitations : 
Held,  on  motion  for  a  prohibition, 
that  whether  the  order  in  1847  wai 
a  valid  order,  justifying  the  issuing 
the  summons  in  1850  or  not,  the 
defendant  by  appearing  and  pleading 
to  the  process,  which  brought  him 
into  Court,  had  waived  all  objection! 
to  its  validity.  In  re  a  Plaint  or  Suk 
in  the  County  Court  of  Cardiganshire 
between  David  Jones  and  Richard 
James,  65 

2.  A  plaint  in  the  County  Court 
for  20/.  damages  was  removed  by 
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certiorari  into  the  superior  Court. 
Another  plaint,  including  the  same 
cause  of  action,  but  laying  the  da- 
mage at  5/.,  was  then  immediately 
entered.  Held,  that  the  pendency 
of  the  first  action  in  the  superior 
Court  was  no  ground  for  issuing  a 
prohibition  in  the  second  to  the 
second  in  the  County  Court.  In  re  a 
Plaint  or  Suit  in  the  County  Court  of 
Montgomeryshire,  between  Edward 
Edwards  and  John  Rogers,  196 

3.  Where  it  does  not  appear  upon 
the  face  of  the  pleadings  that  the 
title  is  in  question,  the  Judge  of  the 
County  Court  has  jurisdiction  to  in- 
quire whether  it  is  so  or  not ;  but  his 
decision  on  the  point  is  open  to  revi- 
sion in  one  of  the  superior  Courts  on 
motion  for  a  prohibition  on  affidavit, 
and  if  that  Court  direct  that  the  party 
shall  declare,  the  question  becomes 
one  of  evidence. 

Prohibition.  The  declaration  stated 
a  plaint  in  the  County  Court  by  B. 
against  T.,  for  use  and  occupation  ; 
that  T.  protested  that  the  title  of  the 
land  was  in  question :  that  it  was  in 
truth  in  question :  but  that  the  Judge 
proceeded.  The  plea  stated  that 
on  T.'s  protesting  that  the  title  was 
in  question,  B.  denied  it :  that  the 
Judge  heard  evidence  and  arguments, 
and  decided  that  the  title  was  not  in 
question,  and  did  proceed  to  hear  the 
case ;  and  that  on  the  hearing,  neither 
party  adduced  any  evidence  or  argu- 
ment other  than  those  which  they 
adduced  before:  Held,  on  general  de- 
murrer, that  the  plea  was  bad ;  either 
because  it  admitted  the  statement  in 
the  declaration,  that,  in  fact,  the  title 
was  in  question,  in  which  case  the 
Judge  had  no  jurisdiction  under  the 
9  &  10  Vict.  c.  95,  s.  58 ;  or  not  ad- 
mitting that  statement,  it  denied  that 
it  could  be  permitted  to  be  made  by 
reason  of  the  decision  of  the  County 
Court  Judge  that  the  title  was  not  in 
question,  being  final  and  not  sub- 
ject to  be  reviewed  by  this  Court. 
Thompson  v.  Ingham  and  Batty,  216 


4.  A  prohibition  will  go  to  a 
County  Court  after  the  high  bailiff 
has  seized  the  goods  of  the  defendant 
in  execution  upon  the  judgment,  and 
while  they  are  still  in  hand,  semble. 

The  plaintiff  entered  two  plaints  in 
the  County  Court,  one  for  19/.  19*. 
for  goods  sold  and  delivered,  work 
and  labour,  and  money  paid;  the 
other  for  19/.  for  money  lent.  The 
particulars  annexed  to  the  first  con- 
sisted of  items  from  November  1845, 
to  the  12th  of  July,  1849,  amounting 
together  to  27/.  which  sum  was  re- 
duced to  the  amount  above  men- 
tioned by  a  set-off, — which,  however, 
was  not  stated  to  have  been  allowed 
by  the  defendant.  The  particulars 
of  the  second  plaint  consisted  of  three 
items,  from  April,  1846  to  the  14th 
of  July,  1849.  The  plaintiff  recovered 
judgment  in  the  first  cause  for  17/.  ; 
in  the  second  for  19/.  Held,  upon 
motion  for  a  prohibition, 

First,  that  the  items  in  the  two 
plaints  were  not  so  connected  as  to 
form  one  cause  of  action,  although 
they  might  have  been  recovered 
under  one  count, 

Secondly,  that  it  did  not  appear 
that  the  County  Court  had  exceeded 
its  jurisdiction  in  trying  the  first 
plaint,  as  the  affidavits  in  support  of 
the  rule  for  a  prohibition  did  not 
shew  either  that  the  set-off  had  been 
resorted  to,  in  the  course  of  the 
trial,  to  reduce  the  plaintiff's  demand, 
or  that,  if  so  resorted  to,  it  was  not 
proved  that  the  defendant  had  not 
allowed  it,  or  that  he  had  refused  to 
allow,  it  during  the  trial.  In  re  Kimp- 
ton  v.  WiUey,  280 

5.  If,  on  the  face  of  a  plaint  in  the 
County  Court,  the  subject-matter 
stated  is  clearly  within  its  jurisdic- 
tion ;  this  Court  will  not  interfere  to 
review  the  decision  of  the  Judge, 
where  the  fact  on  which  his  jurisdic- 
tion depends,  rests  upon  conflicting 
evidence.  Joseph  v.  Henry,         888 

6.  The  summons  in  a  plaint  in  the 
County  Court  stated  that  the  sum 
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sued  for  was  201. ;  but  the  particulars 
stated,  that  the  plaint  was  issued  to 
recover  20/.,  under  the  Apothecaries' 
Act,  55  Geo,  3,  c  194,  (sect.  20  of 
which  imposes  a  penalty  of  20/.  upon 
every  uncertificated  person  practis- 
ing as  an  apothecary),  and  stated  four 
ogpasions  on  which  the  defendant  had 
practised.  Held,  upon  motion  for  a 
prohibition,  that  the  amount  recover- 
able was  limited  by  the  sum  named 
in  the  summons  and  particulars,  and, 
therefore,  that  the  County  Court  had 
jurisdiction.  In  the  matter  of  the 
Apothecaries'  Company  v.  Burt,  405 

7.  Where  a  writ  of  prohibition  was 
issued  out  of  the  Petty  Bag  Office  of 
the  Court  of  Chancery  in  Vacation, 
upon  an  ex  parte  affidavit,  without 
leave  of  the  Court  or  a  Judge,  and 
disclosed  no  sufficient  ground  of  pro- 
hibition on  the  face  of  it,  this  Court 
set  it  aside  on  motion,  under  the 
12  &  13  Vict.  c.  109,  s.  39.  In  re  a 
flaint,  Afc.9  in  the  County  Court  of 
Surrey,  between  SHU  and  Booth,  440 

8.  After  recovery  of  judgment  for 
a  debt  against  a  defendant  in  a 
County  Court,  he  petitioned  for  and 
obtained  his  discharge  under  the  In- 
solvent Act,  and  inserted  the  debt  in 
his  schedule.  On  a  judgment  sum- 
mons before  the  County  Court,  under 
the  9  &  10  Vict.  c.  95,  s.  60, 
he  pleaded  his  discharge;  but  the 
County  Court  Judge,  notwithstand- 
ing, made  an  order  for  payment  of 
the  debt  by  instalments,  and  after- 
wards, on  default,  for  his  committal 
to  prison :  Held,  that  although  the 
defendant,  who  had  been  imprisoned, 
might  be  entitled  to  his  discharge, 
it  was  at  most  an  error  in  the  exer- 
cise of  his  powers  on  the  part  of  the 
County  Court  Judge,  and  not  an 
excess  of  jurisdiction,  and  that, 
therefore,  prohibition  would  not  lie. 
Id.,  440 

9.  A  summons  had  been  served  to 
answer  a  plaint  in  the  County  Court 
in  the  nature  of  an  action  on  the  case 
for  an  injury  to  the  plaintiff's  rever- 


sionary interest  in  land.  The  injury 
complained  of,  as  set  forth  in  the 
particulars,  was  the  removal  of  a 
boundary  fence  between  the  lands  of 
the  plaintiff  and  the  defendant,  cut- 
ting down  trees,  he,,  and  the  erec- 
tion of  anew  fence,  in  such  a  manner 
as  to  make  it  appear  that  a  certain 
portion  of  the  plaintiff's  land  be- 
longed to  the  defendant.  Held,  that 
the  defendant,  upon  shewing  that  the 
title  to  land  was  bona  fide  in  dis- 
pute, was  entitled  to  a  prohibition, 
and  that  he  was  not  bound  to  wait 
till  the  County  Court  had  proceeded 
to  hear  the  case. 

The  question  which  the  Court  in 
such  a  case  has  to  inquire  into,  is 
not  whether  the  title  set  up  by  the 
defendant  is  good,  but  whether  there 
exists  a  bona  fide  dispute  as  to  the 
title.  In  re  a  Plaint  or  Suit  in  the 
County  Court  of  Suffolk,  between 
Decimui  SeweU  and  William  Jones, 
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PROLIXITY. 

See  Judicial  Notice. 

Name. 
Plea,  4. 

PROOF  OF  DEBT  BEFORE 
MASTER. 

See  Joint  Stock  Companies 
Winding -up  Act. 

PROTECTION  FROM  ARREST. 

See  Bankruptcy  Law  Consolida- 
tion Act,  3. 
Husband  and  Wife. 
Insolvent  Debtor,  2. 

PROVISIONAL  COMMITTEE- 
MAN. 

See  Joint  Stock  Companies  Wind- 
ing-up Act,  1. 
Nonsuit  (Judgment  as  in  Case 
of  a  ,  3 


RATES,  &c. 

'PROVISO  IN  STATUTE. 
See  Usury. 

PUBLIC  OFFICER. 

See  Banking  Company. 

Companies    Clauses  Consoli- 
dation Act,  2. 
Suggestion. 

Ad  act  of  Parliament,  after  ap- 
pointing a  number  of  persons  guar- 
dians of  the  poor  of  a  parish,  and 
declaring  that  seven  should  be  a 
quorum,  enacted,  that  the  guardians 
should  sue  and  be  sued  in  the  name 
of  their  treasurer ;  and  that  no  action 
that  might  be  brought  by  them  or 
any  of  them  in  the  name  of  the  trea- 
surer, should  abate,  &c. 

A  bond  for  the  due  performance 
of  a  poor  rate  collector's  duties  hav- 
ing been  executed  to  seven  of  the 
guardians,  Held  that  an  action  upon 
the  bond  was  well  brought  in  the 
name  of  the  treasurer.  Kingsford 
v.  Dulton,  479 

PUIS  DARREIN  CONTI- 
NUANCE. 

See  Patent. 

QUEEN'S  PRISON. 
See  Insolvent  Debtor,  1. 

RAILWAY   COMPANY. 

See  Companies  Clauses  Consoli- 
dation Act. 

Declaration,  2,  3. 

Execution. 

Joint  Stock  Companies  Wind- 
ing-up Act,  1. 

Lands  Clauses  Consolida- 
tion Act  (Reference  un- 
der). 

RATE  PAYERS. 
See  Judicial  Notice. 

RATES  (PAYMENT  OF  PRO- 
PORTION OF). 

See  Plea,  6. 


REMOVAL  (ORDER  OF).  867 

RE-ADMISSION  OF  AT- 
TORNEY. 

See  Attorney  (Certificate  of). 

REASONABLE  TIME. 

See  Affidavit,  3. 
Declaration,  6. 

RECOGNIZANCES. 

See  Appeal,  2. 
Bail. 
Certiorari,  2. 

RECORD. 

See  Replication,  2. 
Trial  by  Record. 

RECORD  (WITHDRAWAL  OF). 

See  Costs  (of  the  Day),  1,  2. 
Special  Jury,  2. 

REFERENCE. 

See  Arbitration. 

Lands  Clauses  Consolida- 
tion Act  (Reference  un- 
der). 

Rule  of  Court  (Making  Order 
of  Inferior  Court). 

RELEASE. 

See  Plea,  4. 

Arbitration,  1. 

REMIT,  (POWER  TO,  FOR  RE- 
CONSIDERATION OF  ARBI- 
TRATOR). 

See  Arbitration,  7,  9. 

REMOVAL  (ORDER  OF). 

See  Appeal,  3. 

I.  A  rule  of  practice  at  sessions, 
that  when  an  order  of  removal  is 
quashed  upon  appeal  only  40*.  shall 
be  allowed  for  the  appellants'  costs, 
is  bad ;  and  if  the  sessions  act  upon 
such  a  rule,  this  Court  will  grant  a 
mandamus  commanding  them  to  con- 
sider the  question  of  costs  in  the 
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particular  case,  and  to  award  to  the 
appellants  such  costs  as  they  in  their 
discretion  shall  think  reasonable  and 
just.  Begma  v.  Justice*  of  Glamor- 
ganshire, 336 

2.  A  notice  of  appeal  against  an 
order  of  removal  may  be  given  by 
the  attorney  of  the  overseers  on  their 
behalf. 

Unless  an  objection  to  a  notice  of 
appeal  be  distinctly  raised  at  the 
sessions,  a  party  cannot  avail  himself 
of  it  on  an  application  to  this  Court 
for  a  mandamus.  Btgina  v.  Justices 
of  Middlesex,  621 

REPLICATION. 


1.  To  a  declaration  by  indorsee 
against  acceptors  of  two  bills,  de- 
fendants pleaded  that  the  bills  were 
accepted  by  them  and  B.,  and  not 
by  defendants  alone ;  that  at  the 
time  when  the  bills  became  due  they 
still  were  in  the  hands  of  M.  and 
Sons,  the  drawers,  and  continued  in 
their  hands  till  the  agreement  after 
mentioned ;  that  on,  fee,  it  was 
agreed,  that  in  consideration  of  de- 
fendants and  fi.  paying  M.  and  Sons 
■500/,  in  settlement  of  certain  ac- 
counts, M.  and  Sons  should  accept  a 
dividend  of  2s.  9d.  in  the  pound  on 
certain  acceptances  of  defendants 
and  B.,  (including  those  sued  upon), 
and  to  deliver  up  such  acceptances 
within  a  month,  the  defendants  to 
pay  the  composition  within  a  month, 
or  to  tender  it  at  0. ;  and  that  the 
party  making  default  in  observing 
the  agreement  should  forfeit  5001. 
That  defendants  and  B.  accordingly 
paid  M.  and  Sons  500/.,  and  were 
ready  to  pay  the  composition,  and 
tendered  trie  same  at  O.  Averment, 
that  M.  and  Sons  would  not  accept 
the  dividend  nor  deliver  up  the  ac- 
ceptances, but  afterwards  delivered 
them  to  the  plaintiff,  who  received 
them  with  notice. 

Replication,  de  injuria. 


Held,  on  special  demurrer,  tl 
the  replication  was  good. 

The  defendants  pleaded  anotl 
plea,  similar  to  the  above  one,  eaci 
that  the  agreement  waa  alleged 
have  been  made  between  plaint 
through  M.  and  Sons  aa  his  agct 
and  defendants  and  B. 

Replication,  that  it  was  not  agre 
between  plaintiff,  through  M.  a 
Sons  as  his  agents,  and  defend sc 
modo  et  forms. 

Held,  that  although  the  violali 
of  the  agreement  by  plaintiff  ma 
plaintiff  liable  to  pay  the  penalty 
5001.,  it  was  no  answer  to  the  prest 
action,  and  therefore,  that  the  pi 
was  bad. 

Whether  the  replication  was  i 
too  narrow  for  traversing  the  agn 
ment  between  plaintiff  and  defendi 
only,  and  not  between  the  plain1 
and  defendant  and  B.,  quare. 

Whether  it  was  not  also  bad  I 
duplicity,  for  putting  in  issue  i 
only  the  agreement,  but  also  t 
agency  through  which  it  waa  alleg 
to  have  been  effected,  quart.  But 
geig  v.  Booker  and  Others,  4 

2.  To  a  declaration  in  debt,  the  c 
fendant  pleaded  that  he  waa  an  atti 
ney  of  the  Court  of  Queen's  Bern 
without  averring  that  he  waa  not 
attorney  of  this  Court.  The  plain 
replied  that  defendant  waa  an  atti 
ney  of  this  Court,  concluding  witl 
verification  by  the  record,  and  praj 
of  inspection  of  the  record.  Up 
motion  for  judgment,  Held,  that  t 
plaintiff  was  entitled  to  judgme 
although  there  was  do  issue  join 
upon  the  pleadings.  The  Sot 
Staffordshire  Railway  Company 
Smith,  5 

3.  The  first  count  of  the  dechu 
tion,  after  alleging  that  plainti 
were  tenants  of  chambers  to  H., 
the  rent  of  841,  stated,  that  up 
their  letting  those  chambers  to  c 
fendant  as  their  tenant  at  the  re 
of  84/.,  defendant  promised  to  p 
the  said  rent  to  II.,  or,  if  not,  tl 
he    would    indemnify    plaint iffa 
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respect  thereof,  and  would  pay  the 
same  to  them.  Averment,  that  rent 
became  due  from  plaintiffs  to  H., 
that  defendant  did  not  pay  H.,  but 
plaintiffs  paid  him,  and  requested 
defendant  to  pay  them,  who  refused, 
&c. 

Sixth  plea,  that  before  the  rent 
grew  due  from  plaintiffs  to  H.,  de- 
fendant's tenancy  ended  by  opera- 
tion of  law,  by  his  delivering  up 
possession  to  plaintiff  C. 

Replication,  that  defendant  of  his 
own  wrong  delivered  up  possession  ; 
because  it  had  been  agreed,  that  if 
plaintiffs  gave  defendant  notice  to 
determine  the  agreement  between 
them  and  defendant,  they  would  not 
prevent  his  becoming  tenant  to  H., 
and  had  not  prevented  him ;  that 
plaintiffs  received  possession  of  the 
chambers  from  defendant  for  the 
purpose  of  letting  them  for  him ; 
that  they  refused  to  accept  posses- 
sion except  upon  the  terms  that  de- 
fendant should  not  be  released  from 
his  liability,  and  that  possession  was 
taken  on  no  other  terms.  Without 
this,  that  the  term  was  surrendered 
by  operation  of  law,  &c. 

Held,  upon  special  demurrer,  that 
the  replication  was  bad,  on  the  ground 
that  the  inducement  was  inconsistent 
and  incongruous  with  the  traverse. 
Smith  and  Another  v.  Lovell,      794 

4.  Seventh  plea,  that  before  the 
same  rent  became  due,  it  was  agreed 
between  C,  one  of  the  plaintiffs,  on 
behalf  of  himself  and  his  co-plaintiffs, 
and  defendant,  that  the  latter  should 
deliver  up  the  chambers  to  plaintiff 
C,  and  be  discharged  from  further 
liability;  and  that  possession  was 
accepted  accordingly. 

Replication,  traversing  that  it  was 
agreed  between  plaintiff  C.  on  behalf 
of  himself  and  his  co-plaintiff  and 
defendant,  that  defendant  should  be 
discharged  from  further  liability,  and 
that  possession  was  accepted  accord- 
ingly. 

Held,  on  special  demurrer,  first, 


that  the  seventh  plea  set  up  a  good 
defence. 

Secondly,  that  the  replication  was 
too  large,  for  traversing  not  only  that 
the  agreement  was  made  by  C,  but 
also  that  it  was  made  by  him  on 
behalf  of  himself  and  his  co-plaintiff. 

Thirdly,  that  this  was  an  objec- 
tion of  substance,  and  available  upon 
general  demurrer. 

Whether  the  seventh  plea  was 
not  double  and  multifarious  for 
denying  the  acceptance  of  posses- 
sion as  well  as  the  agreement,  qiutre. 

Ibid. 

5.  Eighth  plea  to  the  same  decla- 
ration, that  before  the  same  rent 
became  due,  plaintiff  C,  with  the 
sanction  of  his  co-plaintiff,  evicted 
defendant. 

Replication,  traversing  eviction  by 
C,  with  the  sanction  of  his  co-plain- 
tiff. 

Hela\  that  the  replication  was  too 
large.  Ibid. 

6.  The  same  declaration  contained 
a  second  count  for  use  and  occupa- 
tion ;  and  a  third  upon  an  account 
stated. 

Eleventh  plea,  to  those  counts, 
that  after  the  causes  of  action  ac- 
crued, defendant  was  discharged  by 
order  of  the  Insolvent  Debtors'  Court. 

Replication,  as  to  so  much  of  the 
plea  as  relates  to  the  third  count, 
that  the  cause  of  action  accrued  after 
the  order. 

Held,  that  the  replication  was  bad, 
as  amounting  to  an  argumentative 
traverse  of  the  plea.  Ibid. 

REQUEST. 
See  Plea,  6. 

RESIDENCE  OF  PLAINTIFF 
AND  DEFENDANT. 

See  Costs  (Suggestion  to  Depbive 
Plaintiff  of),  1,  7,  8,  12. 
18. 


WO    RULE  OF  COURT,  he. 


SATISFACTION,  &c. 


RETURN  OF  NULLA  BONA. 
See  Execution,  1 

REVERSIONER  (ACTION  ON 
THE  CASE  BY). 

See  Declaration,  1. 
Prohibition,  9, 

RIGHT  OF  WAY. 
See  Declaration,  1. 

ROLL. 
See  Attorney  (Name  of). 

ROYAL  PECULIAR. 
See  Plea,  1. 

RULE  FOR  PAYMENT  OF  MO- 
NEY (under  )  &  2  Vict.  c.  1 10, 
8.  18). 

See  Arbitration,  11. 

Lands  Clauses  Consolida- 
tion Act,  (Reference  un- 
der), 2. 

Semble,  that  the  18th  section  of 
the  1  &  2  Vict,  c  1 10,  has  not  given 
the  Courts  power  to  make  orders  in 
cases  in  which  it  was  not  their  prac- 
tice to  make  any  before  the  passing 
of  that  act;  but  has  only  given  to 
orders  for  paying  money,  made  in 
their  ordinary  practice,  the  effect  of 
judgments. 

But  even  if  they  have  the  power 
of  making  such  orders,  they  will  not 
exercise  it  except  in  cases  where 
they  would  grant  an  attachment. 
Creswick  v.  Harrison,  721 

RULE  OF  COURT  (MAKING  OR- 
DER OF  INFERIOR  COURT). 

See  Arbitration,  3. 

Where  an  order  of  reference  made 
by  a  borough  Court  of  record  by 
consent,  contained  a  clause  that  it 
might  be  made  a  rule  of  this  Court, 
and  the  consent  of  the  parties  was 


also  verified  by  affidavit,  this  Court, 
upon  motion,  directed  it  to  be  made 
a  rule  of  Court.  Harlow  v.  Win- 
Stanley,  425 

RULE  OF  COURT  (under  11  &  12 
Vict.  c.  44,  b.  5). 

The  remedy  by  rule  under  11  h 
12  Vict.  c.  44,  s.  5,  is  not  simply  for 
the  benefit  of  justices,  and  confined 
to  cases  in  which  their  jurisdiction  is 
doubtful ;  but  extends  to  all  cases  in 
which  they  refuse  to  do  an  act  re- 
lating to  the  duties  of  their  office. 
Beg.  t.  Aston,  491 

RULE  OF  COURT  (under  the  12 
&  13  Vict.  c.  45,  s.  18). 

1.  The  proper  mode  of  removing 
an  order  of  sessions  into  this  Court, 
in  order  to  enforce  it,  under  the  12 
&  13  Vict.  c.  45,  s.  18,  is  by  writ  of 
certiorari.  Begina  v.  The  Justices  of 
Devonshire,  520 

[But  see  the  following  case]. — 

2.  In  order  to  remove  into  this 
Court  an  order  of  quarter  sessions 
for  the  purpose  of  enforcing  it  under 
the  12  &  13  Vict,  c  45,  s.  18,  it  is 
not  necessary  that  a  writ  of  certiorari 
should  issue ;  the  simple  order  of  this 
Court  being  sufficient  for  that  pur- 
pose. Hawker,  Appellant,  v.  Field, 
Respondent,  606 

RULE  TO  COMPUTE  (SER- 
VICE OF). 

See  Service  of  Rule  to  Compute. 


SANATORY  ACT. 

See  Liverpool  Sanatory  Act  (9  & 
10  Vict.  c.  cjucvii). 


SATISFACTION  AND  DIS- 
CHARGE. 

See  Plea,  5. 


SERVICE. 


kET-OFF, 
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SATISFACTION  (EXECUTION 
UNDER  CA.  SA.  HOW  FAR 
SATISFACTION  OF  DEBT). 

See  Bankruptcy  Law   Consolida- 
tion Act,  4. 

SCANDALOUS  MATTER. 
See  Affidavit,  1. 

SCIRE  FACIAS. 

See  Execution. 
Patent. 

SCOTCH  RAILWAY  COMPANY. 

See  Companies  Clauses  Consolida- 
tion Act,  2. 

SECOND  ACTION. 

See  Prohibition,  2. 

SECOND  APPLICATION, 

See    Arrest  (Judge's    Order    to, 
under  I  &  2  Vict.  c.  110). 
Costs  (Suggestion  to  Deprive 
Plaintiff  of)  15. 

When  a  Judge  at  Chambers  dis- 
misses a  summons  upon  the  ground 
of  the  insufficiency  of  the  affidavits 
in  support  of  it,  the  party  applying 
cannot,  in  renewing  his  application 
to  the  Court,  use  fresh  affidavits. 
Hawkins  v.  AkriU,  242 

SECRETARY  OF  RAILWAY 
COMPANY. 

See  Companies  Clauses  Consolida- 
tion Act,  2. 

SECURITY  FOR  COSTS. 

See  Costs  (Security  for). 

SEPARABLE  MATTER. 

See  Arbitration,  1,  4,  7. 

Lands  Clauses  Consolidation 
Act,  (Reference  under),  2. 

SERVICE. 
See  Audita  Querela. 


SERVICE. 

See  Bastardy  (Order  in),  1,  3. 
Companies  Clauses  Consolida- 
tion Act,  2. 

SERVANT  (ACTION  FOR  DIS- 
CHARGING). 

See  Plea,  8. 

SERVICE  OF  RULE  TO  COM- 
PUTE. 

Service  of  a  rule  to  compute  prin- 
cipal and  interest  in  an  action  on  a 
bill  of  exchange  on  a  clerk  at  the 
defendant's  warehouse,  is  insufficient. 
Medlicottv.  Williams,  709 

SERVICE  OF  WRIT  OF  SUM- 
MONS ABROAD. 

Service  of  a  writ  of  summons 
abroad  is  an  irregularity  only,  and 
not  a  nullity. 

Where,  therefore,  a  defendant  re- 
sident at  Boulogne,  was  served  there 
with  a  writ  of  summons  on  the  13th 
of  September,  an  appearance  was 
entered  for  him  on  the  24th  of  Octo- 
ber, and  the  declaration  was  served 
by  leave  of  a  Judge,  by  sending  it 
on  the  25th  through  the  post ; 

Held,  that  an  application  made  on 
the  14th  of  November  to  set  aside 
the  writ  and  other  proceedings,  was 
too  late ;  even  thougn  the  subsequent 
proceedings  were  taken  under  affi- 
davits which  suppressed  the  fact  that 
service  had  been  effected  abroad. 
Mine*  v.  Round,  654 

SESSIONS. 

See  Appeal. 

,  Removal  (Order  of). 
Rule  of  Court  (under  the 
12  &  13  Vict,  a  45,  b.  18). 

SET-OFF. 

See  Attorney  (Lien  of). 
Count*  Court,  6. 
Prohibition,  4. 

Assumpsit  on  a  money  demand 
against  a  joint  stock  banting  com- 
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SPECIAL  JURY. 


STATUTE8,  fcc. 


pany.  Plea,  (after  setting  out  the 
deed  of  settlement,  to  which  the 
plaintiff  was  a  party),  a  set-off  for 
calls  due  on  shares  held  by  the  plain- 
tiff. Replication,  "not  indebted:" 
Held,  that  the  replication  was  bad ; 
the  set-off  being  founded  entirely  on 
the  deed.  Held  also,  that  the  plea 
was  good.  Henry  Milvain  v.  Joseph 
Mather,  P.  O.,  $c.,  220 

SETTING  ASIDE  PROCEED- 
INGS. 

See  Costs  (Certificate  under 

43  Eliz.  c.  6). 
cost8(suoqsstion  to  deprive 

Plaintiff  of),  4,  5,  17. 
Practice,  6. 
Service  of  Writ  of  Summons 

Abroad. 

SEVERAL  DEFENDANTS  (IN- 
DICTMENT AGAINST). 

See  Certiorari,  2. 

SEVERAL  DEFENDANTS 
(CHANGING  VENUE  BY  ONE 

OF). 

See  Venue,  1. 

SEVERAL  ISSUES. 
See  Costs,  1,  2. 

SHAREHOLDER. 

See  Declaration,  2. 
Execution. 

Joint  Stock  Companies  Wind- 
ing-up Act. 
Set-off. 

SHERIFF. 

See  Declaration,  7, 8. 
Escape, 

Tithe   Commutation  Act 
(Costs  of  Inquisition  under). 

SPECIAL  JURY. 
See  Costs,  3. 

1.  After  the  cause  had  been  set 


down  for  trial,  the  defendant  ob- 
tained a  special  jury  rule.  The 
plaintiff  attended  at  the  nomination 
of  the  jury,  but  on  the  same  day  ob- 
tained an  order  from  the  Judge  at 
nisi  prius,  that  the  cause  should  be 
tried  in  its  order  by  a  common  jury, 
unless  a  special  one  was  first  struck. 
The  cause  was  tried  accordingly,  no 
special  jury  having  been  struck. 

Held,  that  the  cause  had  been 
properly  tried :  as  a  special  jury  rule 
does  not  deprive  a  party  of  his  right 
to  the  common  jury  process,  until  a 
special  jury  has  been  struck;  aod 
that  the  plaintiff's  attendance  at  the 
nomination — a  proceeding  which  he 
could  not  prevent — had  not  made 
the  special  jury  rule  binding  on  him. 
Dawson  and  Another  v.  Smith,  151 

2.  Where  at  nisi  prius  the  record 
is  withdrawn,  by  leave  of  the  Judge, 
for  the  purpose  of  making  an  amend 
ment,  which  is  accordingly  made,  it 
is  not  a  new,  but  an  amended  issue. 
Therefore,  where  a  special  jury  had 
been  struck,  the  Court  refused  an 
application  to  try  it  by  a  common 
jury.  Skinner  v.  The  London,  Brigh- 
ton, and  South  Coast  Railway  Com* 
pany,  191 

SPECIFICATION. 

See  Patent. 

SPLITTING  DEMANDS. 

See  County  Court,  5. 
Prohibition,  4. 

STAMP. 
See  Arbitration,  S. 

STATEMENT  OF  GROUNDS  OF 
APPEAL. 

See  Appeal,  1,  3. 

STATUTES    (CONSTRUCTION 

OF). 

6EDW.  1,  c.  l,s.  2. 
See  Costs,  1 ,  2. 


STATUTE8  (CONSTRUCTION  OF). 
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29  ELIZ.  c.  4. 
See  Declaration,  7. 

43  ELIZ.  c.  6,  s.  2. 

jffee  Costs  (Certificate  under 
43  Eliz.  c.  6,  s.  2). 

5  ft  6  WM.  ft  MARY,  c.  11. 
&*  Bail, 

4  ANN.  o.  16,  8.  5. 
See  Costs,  1,  2. 


8.  27. 


See  Tenant  in  Common. 

12  ANN.  STAT.  2,  c.  16. 
See  Usury. 

9  GEO.  1,  c.  7,  8.  8. 
See  Removal  (Order  of),  2. 

54  GEO.  3,  c.  cnn. 
See  Public  Officer. 

55  GEO.  3,  c.  194,  8.  20  (APO- 
THECARIES' ACT). 

See  Prohibition,  6. 

6  GEO.  4,  c.  50,  s.  30. 
See  Special  Jury,  1. 

6  GEO.  4,  c.  129,  8.  12. 
See  Appeal,  2. 

7  GEO.  4,  o.  46,  8.  9. 

See  Banking  Company. 
Suggestion. 


8.  13. 


See  Execution,  3. 

2  WM.  4,  c.  39,  s.  13. 

See  Companies  Clauses  Con- 
solidation Act,  2. 


3  ft  4  WM.  4,  c.  67,  s.  2. 
See  Outlawry  (Proceedings  in). 

4  ft  5  WM.  4,  c.  76,  8.  82. 
See  Removal  (Order  of),  1. 

5  ft  6  WM.  4,  c.  83,  88.  1  ft  5. 
Ste  Patent. 

6ft  7  WM.  4,  c.  71. 

See  Tithe  Commutation  Act  (Costs 
of  Inquisition  under). 

1  ft  2  VICT.  c.  110,  ss.  3  ft  6. 

See  Arrest,  Judge's  Order  to 
(under  1  &  2  Vict.  c.  1 10). 


s.  14. 


See  Order  to  Charge  Stock,  1. 


8.  18. 


See  Rule  for  Payment  of  Money 
under. 


88.  40  ft  90. 


See  Bankruptcy  Law  Consoli- 
dation Act,  4. 


88.  76,  77.  78, 


85,  110. 
See  Insolvent  Debtor,  8. 

2  ft  3  VICT.  c.  37. 
See  Usury. 

3  ft  4  VICT.  c.  82. 
See  Order  to  Charge  Stock,  1. 

5  ft  6  VICT.  c.  98,  8,  31. 
See  Escape. 

5  ft  6  VICT.  c.  116,  8.  10. 
See  Insolvent  Debtor,  2. 
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STATUTES  (CONSTRUCTION  OF). 


6  &  7  VICT.  c.  78,  s.  25. 
See  Attorney  (Certificate  of). 

7  &  8  VICT.  c.  96,  ».  22. 
See  Insolvent  Debtor,  3. 

7  &  8  VICT.  c.  101,  88.  2,  8,  4. 

See  Bastardy  (Order  in). 

8  &    9  VICT.  c.    10,  SCHED. 

No.  8. 

See  Bastardy  (Order  in),  1,  3. 

8  &  9  VICT.  c.  16,  88.  6  &  38. 

See  Companies  Clauses  Consolida- 
tion Act,  1. 

s.  26. 

See  Declaration,  2. 

8  &  9  VICT.  c.  18,  8.  25. 

See  Lands  Clauses  Consolidation 
Act  (Reference  under),  3. 

8.  34. 

See  Lands  Clauses  Consolidation 
Act  (Reference  under),  1. 

8  &  9  VICT.  c.   118,  8.  44. 

See  Commons  Inclosure  Act. 
Practice,  1. 

9  &  10  VICT.  c.  95,  s.  60. 

See  Costs  (Suggestion  to  deprive 
Plaintiff  of),  4. 


s.90, 


See  Certiorari,  1, 


8.91. 


See  Attorney,  2,  3. 


ss.  99  &  102. 


See  County  Court,  1. 


s.  1 13. 


See  County  Court,  3. 


9  &  10  VICT.  c.  cxxvn. 
See  Liverpool  Sanatory  Act. 
11  &  12  VICT.  c.  7,  8.  2. 
See  Insolvent  Debtor,  1. 

11  &  12  VICT.  c.  31,  8.  9. 

See  Appeal,  3. 

11  &  12  VICT.  c.  42,  s.  27. 
See  Depositions  (Copies  of). 

11  &  12  VICT.  c.  44,  s.  5. 

See  Depositions  (Copies  of). 
Rule  of  Court  (under  11  & 
12  Vict.  c.  44,  8.  5> 

11  &  12  VICT.  c.  45,  8.  73. 

See  Joint  Stock  Companies  Wind- 
ing-up Act. 
Nonsuit  (Judgment  as  in  case 
of  a),  3. 

12  &  13  VICT.  c.  45,  8.  18. 

See  Rule  of  Court  (under  12  & 
13  Vict.  c.  45.  8.  18). 

12  &  13  VICT,  c  106,  8.  86. 

See  Bankruptcy  Law  Consoli- 
dation Act,  5. 

s.  112. 

See  Husband  and  Wife. 

s.  137. 

See  Bankruptcy  Law    Consoli- 
.  dation  Act,  2. 


s.  211. 


See  Bankruptcy  Law  Consoli- 
dation Act,  3. 


225. 


88.  224, 


See  Bankruptcy   Law  Consoli- 
dation Act,  4. 
Plea,  1. 


ss.  257,  259. 


See  Bankruptcy  Law  Consoli- 
dation Act,  4. 


SUGGESTION. 


SUMMARY  JURISDICTION.  875 


12  &  13  VICT.  c.  109,8.  39. 
See  Prohibition,  7. 

s.  44. 

See  Petty  Bag  Office. 

STATUTE  OF  LIMITATIONS. 

See  Attorney,  1. 
Prohibition,  1. 

Writ  of  Summons  (Amendment 
of). 

STAYING  OF  PROCEEDINGS. 

See  Bail. 
Escape. 

Joint  Stock  Companies  Wind- 
ing-up Act. 

Where  a  plaintiff  sued  in  a  superior 
Court  for  9/.  10*.,  and  the  defendant 
pleaded,  except  as  to  8/.  14*.  6d., 
never  indebted,  and  to  that  sum  a 
tender,  and  the  jury  found  for  the 
plaintiff  on  the  first  issue  to  the  extent 
of  16*.,  and  for  the  defendant  on  the 
plea  of  tender,  the  Court  refused  to 
stay  the  proceedings  as  in  an  action 
brought  for  a  sum  under  40*. ;  but 
left  the  plaintiff  to  enter  a  suggestion 
under  the  County  Courts'  Act  (9  &  10 
Vict.  c.  95,  s.  129).  Nurdm  v.  Fair- 
banks, 617 

STEP  (COLLATERAL  TO 

CAUSE). 

See  Pauper  Plaintiff,  2. 

STOCK  (ORDER  TO  CHARGE). 
See  Order  to  Charge  Stock. 

SUBMISSION. 

See  Arbitration. 

Lands  Clauses  Consolidation 
Act  (Reference  under). 

SUGGESTION. 

See  Costs  (Suggestion  to  deprive 
Plaintiff  of). 
Death  of  one  of  several  Plain- 
tiffs. 


After  the  issue  was  delivered  in 
an  action  by  a  joint  stock  company 
in  the  name  of  their  public  officer, 
the  latter  died,  and  another  officer 
was  appointed  in  his  place ;  upon 
which  the  plaintiff  entered,  imme- 
diately after  the  jurata  clause,  a  sug- 
gestion upon  the  nisi  prius  record  in 
the  following  form  : — "  Before  which 
last  mentioned  day,  &c.»  the  said 
J.  T.  died,  and  T.  B.  was  appointed 
public  officer  in  his  place.  There- 
upon the  suit  so  commenced  by 
J.  T.  is  further  continued  by  T.  B. 
Therefore,  &c."  The  cause  was  en- 
tered on  the  commission  day  with 
the  Marsha],  in  the  name  of  the  new 
officer,  and  upon  the  same  day  the 
defendants'  attorney  was  served  with 
a  notice  of  the  death  of  the  old,  and 
the  appointment  of  the  new  officer, 
and  of  the  entry  of  the  suggestion  : 
but  the  latter  was  not  served  or  filed. 
The  cause  was  tried  in  the  name  of 
the  new  officer,  some  of  the  defend- 
ants appearing  and  protesting,  others 
not  appearing. 

Held,  that  as  the  suggestion  was 
entered  without  the  authority  of  the 
Court,  and  without  any  opportunity 
being  given  to  the  defendants  to 
traverse  the  facts  stated,  and  as  it 
did  not  state  any  matter,  excluding 
the  defendants9  right  to  do  so — such 
as  follows  a  suggestion  which  the 
opposite  party  is  not  allowed  to  tra- 
verse,— it  was  entered  irregularly, 
and  did  not  authorize  the  trial  of  the 
cause  in  the  name  of  the  new  public 
officer. 

Semble,  the  suggestion  onght  to 
have  been  entered  on  the  plea  roll. 

Whether  such  suggestion,  if  pro- 
perly entered,  is  traversable,  qtutre  f 

If  traversable,  whether  the  time 
between  the  10th  of  August  and  the 
24th  of  October  is  to  be  excluded 
from  the  defendants'  time  to  plead, 
qtuere  f  Barnewall,  P.  O.,  v.  Suther- 
land and  Others,  159 

SUMMARY  JURISDICTION. 
See  Attorney,  1 . 


876  TENANT  IN  COMMON.         TITHE  COMMUTATION  ACT,  fee. 


SUMMONS, 
See  Bastardy  (Order  in),  3. 

SUMMONS  (SERVICE  OF  WRIT 

OF). 

Set  Companies  Clauses  Consolida- 
tion Act,  2. 
Service  of  Writ  or  Summons 
abroad. 

SURETIES. 
See  Plea,  7. 

SURPLUSAGE. 

See  Arbitration,  1,  7. 
Declaration,  3. 
Debt. 
Plea,  3. 

Land*  Clauses  Consolidation 
Act  (Reference  under),  2. 

SURREJOINDER. 
See  Attorney,  1 . 

SURRENDER  IN  LAW. 
See  Replication,  3. 

SUSPENSION  OF  JUDGMENT. 
See  Appeal,  2. 

SUSPENSION  OF  PAYMENT 
(STATEMENT  OF,  IN  PLEAD- 
ING). 

See  Plea,  4. 

TAXATION  OF  COSTS. 

See  Arbitration,  5,  6,  10. 

Costs    (Certificate    under    4 

Ann.  c.  16). 
Tithe  Commutation  Act  (Costs 
of  Inquisition  under). 

TENANT  IN  COMMON. 

An  action  for  money  had  and  re- 
ceived by  one  tenant  in  common 
against  his  co-tenant,  for  receiving 
more  than  his  portion  of  the  rents. 


will  not  lie.  The  remedy  is  by  ac- 
tion of  account,  under  4  Ann.  c  16, 
s.  27.     Thomas  v.  Thomas,        229 

TENANT  (LANDLORD  AND.) 

See  Declaration,  9. 
Plea,  6,  8. 
Replication,  3,  4,  5,  6, 

TENDER  (OF   CONVEYANCE). 

See  Lands  Clauses  Consolidation 
Act  (Reference  under),  2. 

TESTAMENTARY  LETTERS. 
See  Plea,  1. 

"  THEREFORE." 
See  County  Court,  8, 

TIME. 

See  Practice,  2. 

Service  op  Writ  op  Summons 

abroad. 
Suggestion. 
Trial  bt  Record,  1  • 

TITHE  COMMUTATION  ACT 
(COSTS  OF  INQUISITION 
UNDER). 

A  writ  having  issued  to  the  sheriff 
by  order  of  a  Judge,  under  sect.  82 
of  the  Tithe  Commutation  Act  (6  &  7 
Wm.  4,  c.  71),  requiring  him  to 
8nmmon  a  jury  and  assess  the  arrears 
of  a  rent-charge,  and  return  the  in- 
quisition, the  sheriff  took  the  inqui- 
sition. In  the  following  Term,  the 
tenant  of  the  land  obtained  a  rule 
nisi  to  set  aside  the  Judge's  order 
and  proceedings  under  it.  That  rule 
being  discharged,  the  Master,  in  tax- 
ing the  costs  of  the  inquisition,  in- 
cluded in  his  allocatur  such  costs  as 
were  incurred  by  the  owner  of  the 
rent-charge  after  the  inquisition  had 
been  taken,  in  resisting  the  rule  to 
set  aside  the  order.  Held  (dissen- 
tiente  Parhe,  B.),  that  such  costs 
were  properly  allowed  by  the  Master 


TRESPASS. 


UNCERTAINTY,  he.       877 


as  "  costs  of  such  inquisition."  In 
re  the  Hammersmith  Rent- Charge 
Allotments,  1364  and  1365,         578 

TITLE  OF  AFFIDAVIT. 

See   Death     of    onb    of    setrbal 
Plaintiffs. 

TITLE  OF  ORDER. 
See  Order  to  charge  Stock,  I . 

TITLE  OF  PATENT. 
See  Patent. 

TITLE    TO    LAND    IN    QUES- 
TION. 

See  Prohibition,  3,  9. 

TRANSCRIPT  OF  RECORD. 

See  Patent. 

TRADER. 

See  Bankruptcy  Law  Consolida- 
tion Act. 
Plea,  4. 

TRAVERSE  (SPECIAL). 

See  Plea,  3,  6. 

Replication,  3. 

TRAVERSE  (TOO  LARGE). 
See  Replication,  4,  5, 

TRAVERSE  (ARGUMENTA- 
TIVE). 

See  Replication,  6. 

TRAVERSE  (TOO  NARROW). 
See  Replication,  1. 

TREASURER. 
See  Public  Officer. 

TRESPASS. 
Sec  New  Assignment. 

VOL.  I.  L  L  L 


TRIAL. 

See  Notice  of  Trial. 
Practice,  5. 
Special  Jury,  2. 

TRIAL  AT  BAR. 

The  Court  refused  to  grant  a  trial 
at  bar  on  the  motion  of  the  plaintiff, 
on  either  of  the  three  following 
grounds.  First,  that  the  defendant 
was  Lord  Chancellor ;  second,  that 
the  plaintiff  was  an  attorney  of  the 
Court  in  which  the  action  is  brought ; 
third,  that  a  question  would  arise  in 
the  cause,  whether  the  Lord  Chan- 
cellor could  hear  and  determine  a 
suit  in  favour  of  a  corporation  of 
which  he  was  a  member,  and  in 
which  suit  he  had  a  pecuniary  in- 
terest. Dimes  v.  LordCottenham,  318 

TRIAL  BY  RECORD. 
See  Replication,  2. 

1.  Two  days'  notice  of  a  trial  by 
the  record  is  sufficient,  where  the 
party,  giving  the  notice,  is  the  party 
producing  the  record.  Hopkin  v. 
Daggett,  541 

2.  Upon  an  issue  of  nul  tiel  record, 
the  Court  refused  to  give  judgment, 
where  the  dies  datus  clause  was 
omitted  from  the  record.  Aylward 
v.  Garrett,  750 

TRUSTEE. 
See  Costs  (Security  for). 

UMPIRE. 

See  Arbitration,  1,  2,  13. 

Lands  Clauses  Consolida- 
tion Act,  1. 

UNCERTAINTY  IN  DESCRIP- 
TION OF  OFFENCE. 

See  Countt  Court,  1,  2,  8. 

l.  m.  &  p. 


878         VACATION,  he. 

UNCERTAINTY. 
See  Declaration,  7. 

UNDERTAKING,     PEREMP- 
TORY. 

See    Death    of    one     of     several 
Plaintiffs. 
Nonsuit  (Judgment  as  IN  case 
of  a),  4. 

UNDERTAKING  TO  GIVE  MA- 
TERIAL EVIDENCE. 


USURY. 

A  pies  of  usury  stated  that  it  was 
"  corruptly  aud  against  the  form  of 
the  statute"  agreed  between  plaintiff 
aud  defendant,  that  plaintiff  should 
advance  to  defendant,  as  he  should 
require,  sums  not  exceeding  1000/., 
by  cashing  defendant's  cheques,  and 
that  plaintiff  should  charge  at  the 
rate  of  10/.  per  cent,  as  interest,  and 
under  the  colour  of  commission  :  it 
then  averred  that  the  money  was 
advanced,  and  the  usurious  interest 
was  so  charged. 

Held  good  on  special  demurrer, 
though  it  stated  only  the  gross  sum 
payable  for  interest  and  commission, 
without  alleging  how  much  was  at- 
tributable to  each,  it  being  averred 
that  the  agreement  was  made  colour- 
ably  to  enable  the  plaintiff  to  take 
more  than  67.  per  cent. 

In  pleading  usury  it  is  sufficient  to 
allege  that  it  was  "corruptly  and 
against  the  form  of  the  statute" 
agreed,  so  as  to  bring  the  case  with- 
in 12  Anne,  stat.  2,  c.  16,  and  it  is 
unnecessary  to  allege  that  it  is  not 
taken  out  of  the  operation  of  that  act 
by  2  &  8  Vict.  c.  37.  Deny,  Public 
Officer  of  the  Devon  and  Cornwall 
banking  Company  v.  Toll,  589 

VACATIONS  PLEADING 

DURING).  i 

Sec  Suggestion. 


VALUATION  IN  POOR  RATI 

See  Liverpool  Sanatory  Act  (S 
,10  Vict.  c.  cxxvii). 

VARIANCE. 

See  Costs  of  the  Day,  1. 

VENIRE  FACIAS. 

See  Audita  Querela. 

VENUE. 

1.  One  of  several  defendants  n 
change  the  venue  in  an  action  up 
the  usual  affidavit,  unless  from  a; 
cial  circumstances  manifest  injusti 
would  be  done  by  that  step. 

Where,  therefore,  one  of  two  t 
fend  ant  a  changed  the  venue  on  I 
usual  affidavit,  the  Court  refused, 
the  motion  oftfae  plaint  iff  to  set  asi 
the  rule  for  that  purpose,  although  t 
other  defendant  swore  that  he  b 
not  given  his  consent,  and  that  if 
had  been  asked  he  would  have  : 
fused  to  give  it.  Job  v.  Butterju 
and  Another,  1 

2.  The  plaintiff  laid  the  venue 
London,  believing  that  he  could  gi 
material  evidence  there.  The  d 
fendant  having  changed  it  to  t 
county  where  the  cause  of  acii 
arose,  the  Court  allowed  the  plaint: 
before  plea  pleaded,  to  amend  t 
declaration,  by  changing  the  ven 
to  a  county  in  which  the  plaint 
could  undertake  to  give  mater 
evidence. 

The  venue,  as  thus  amended, 
regarded  as  the  original  venue,  quo. 
the  defendant's  right  to  change 
upon  the  common  affidavit.  Colenu 
v.  Foster,  71 

VERBAL  NOTICE. 
See  Bastardy  (Order  in),  2. 

VERDICT  (POWER  TO 
ENTER). 

See  Arbitration-,  8. 


WINDING-UP  ACT. 


WRIT  OF  SUMMONS,  &c.  879 


WAIVER. 

See  Arbitration,  J,  2,16,  8. 
Prohibition,   1.        ^ 
Special  Jury,  1. 

WAREHOUSE. 
See  Service  of  Rule  to  Compute. 

WARRANT  OF  COMMITMENT. 
See  County  Court,  1,  2,  3,  8. 

WARRANT  OF  INSOLVENT 
COURT. 

See  Insolvent  Debtor,  3. 

WARRANT  (OBEDIENCE  TO). 

A  messenger  of  the  Court  of  Bank- 
ruptcy, who  acting  under  a  warrant 
to  take  the  goods  of  A.  takes  the 
goods  of  B.,  is  not  protected  by  the 
107th  section  of  the  Bankrupt  Law 
Consolidation  Act,  although  he  acted 
bona  fide  and  in  the  reasonable  belief 
that  he  was  acting  in  obedience  to 
his  warrant.  Munday  v.  Stubbs,  675 

"  WAS  AND  STILL  IS." 
See  Declaration,  3. 

"WHEREBY,"  "WHEREUPON." 
See  Declaration,  1. 

WIFE. 

See  Husband  and  Wife. 

WINDING-UP  ACT. 

See  Joint  Stock  Companies  Wind- 
ing-up Act. 


WITHDRAWAL  OF  RECORD. 

See  Costs  of  the  Day. 
Special  Jury,  2. 

WITNESS  (COMMISSION  TO 
EXAMINE). 

The  Court  granted,  on  the  applica- 
tion of  the  defendant,  and  without 
imposing  any  terras  upon  him,  a  com- 
mission to  examine  witnesses  abroad, 
although  the  affidavit  in  support  of 
the  application  did  not  shew  that  the 
evidence  of  the  witnesses  would  be 
admissible  in  the  cause,  and  although 
the  witnesses  resided  at  a  great  dis- 
tance, and  considerable  delay  would 
be  occasioned  by  the  commission 
being  granted.     Dye  v.  Bennett,  92 

WRIT  OF  SUMMONS  (AMEND- 
MENT OF). 

The  Court  will  not  alter  a  writ 
of  summons  from  "promises"  to 
"  debt,"  to  avoid  the  operation  of 
the  Statute  of  Limitations.  Phillips 
v.  Lewis,  156 

WRIT  OF  SUMMONS  (DATE 

OF). 

See  Date  of  Writ  of  Summons 
(Evidence  of). 
Declaration,  6. 

WRIT  OF  SUMMONS  (SERVICE 

OF). 

See  Companies  Clauses  Consoli- 
dation Act,  2. 
Service  of  Writ  of  Summons 
Abroad. 
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